CWE VOIR DIRE INTERY[f

The Commissioners Speak

Editor’s Note: What follows is a free-
ranging inferview conducted on March
13, 1998 by hwo of our Editors with all of
the sitting Court Commissioners in the

Third Judicial District.
PC: Patrick Casey
lJ: Llisajones

ME: Michael Evans
TA:  Thomas Amett
VD:  Voir Dire Editors

What Matters Most

VD: What is the single most important thing

TA:

ME:

VD:

that someone who is not experienced
in domestic law should do before
appearing before a Commissioner®
In my opinion, the sing|e most impor-
fant thing is to consult with an
experienced domestic pracfitioner. |t
is hard for me 1o believe that there is
any lawyer in the state that doesn’t
know such a person. And you just
need fo call that lawyer up ond talk
to that lawyer, find out what the
unwiiten rules are and the best way
lo proceed.

[Tihe practiticner may alsc benefit
from sitting through o calendar
before at least ore of the Commis-
sioners, preferably the Commissioner
assigned fo the case in which they
will be appearing. The Commission-
ers’ practice is very different than the
general civil practice, and one thing
to remember in that regord s [that]
Rule 4-501 does not apply to pro-
ceedings before the Commissioners.
That is the most common mistcke |
think we see from those who don't
regularly practice in this area.

What is so significant about Rule 4-
501 noi being applicable to
practice before the Commissioners?

ME: That rule contemplates the court

PC:

PC:

would rle only on the basis of the
written pleadings in the time parame-
ters set for the initial request, the
response, and the final response,
which fime parameters are generally
longer than the period of time it tokes
for you to get on the Commissioner's
colendar. So we will see attorneys
appearing on our calendar saying, ‘|
have not been allowed my ten days
lo respond, or my five days 1o file o
response o thelr response and so we
have to continue the hearing.” There
is a conseguence in not being pre-
pared as they should be to argue the
merits at the hearing before us.

It a notice to submit is filed under Rule
4-501, our practice is to send it back
with a note reminding the attorney

- that the rule doesn't apply and the

matter needs to be scheduled for
hearing. But | am sure that sometimes
the notice doesn’t make it back fo the
lawyer for ane reason or another.

I think 7t is important to know, too,
that we don't toke live testimony. You
either have to put alfidavits in the file
or bring someone who can proffer
their testimony. But we hear between
three and four thousand hearings a
year, and we don't have time to take
live testimony, so the attorneys just
stand up and proffer the testimony
and we make our recommendations
based thereon. | have had peogple
come up from central or southern
Utah with twenty 1o thity witnesses,
thinking they will be able 1o testify,
and we just don't hear them. So it is
a very different practice, and they
need to be aware of the differences.

To foliow up on Commissioner
Amett's response, a lawyer experi-

enced in the domeslic: relations arec
wil likely be familiar with statute:
and case law in the field whic-
would nol be easy for the inexper
enced practiioner fo find. lawye::
who do not regularly practics
domestic law sometimes overfocs
critical points of substantive law
which can be to the detriment o
their client’s interests.

The Problem with Ex Parte
Contacts

VD:  The Office of Professional Conduz:

TA:

:

indicates that a great many efthic:
complaints ore generated out of ms
domesfic praciice, and many -
those arise out of ex parte contac
corraliing the Commissioner or fudgs
and discussing the merits of the case
with him or her. Do you have ar,
thoughts on that?

You would be amazed at how ofter
lawyers and parties attempt to maks
ex parte contoct, and we are ver.
careful cbout it: we just won't do -
We won't pick up the phone, w=
won't let somebody in our office i -
is on a case before us. But it is cor
mon; people fry it all the time.

We get lefters from dozens anz
dozens of attomeys who ought 1
know better, thinking that it they jus
[carbon copy] the opposing counse
at the bottom [of the letier] that some-
how 1t is no longer ex parte because
the other party knows about 1t after
the fact. But it is o real problem
Some altorneys think they are ent-
fled o have access because we see
them more often, we are a closer
knit Bar, we are very specialized
and they think they can get away
with it. So it is a problem.
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VD:

ME;

The problem has gatten even worse
with the pro se litigants. Yesterday |
got a fax from a pro se paty com-
plaining, among other things, that he
couldn’t reach his attorney and
wanted me 1o do something about
tkat, as well as the merits of his
case, Oniy had the nome of the
business from where he faxed it and
it didn't include an address or any-
thing else, so | couldn’t have
responded to him directly if | chose
to. And not too long cgo, some-
body, me or somebody else, got
e-mail from a pro se party who
apparently is also a State employee
and got the address that way, and
said he wanted fo communicate in this
case with passing it back and forth.
I'am concerned about the appar-
ent frequency with which that rule is
breached. [Attorneys| take it as a
matter of course 1o be able to come
in and explain to you [on an ex
parte basis] why a hearing needs to
be confinued, or under the guise of
asking a procedural guestion, will
then fry to get into the merits of the
case, or gt least make comments
about their oppesing party. . .
[Wle do all we can to prevent such
contacts and make sure the attorneys
are clear on that, but they seem fo
respond, at least through our staff,
that we represent the exception
rather than the rule.
There seams lo be o perception ihat
the rule on ex parte confacts is
slacker in the domesiic area. Noth-
ing in the rules of efhics exempts
domesiic practice from the prohibi
fion against ex parte confacts,
That is absolutely right, and we
expect [lawyers who appear] before
us fo be [as ethical] as we would
expect a lawyer . . . to be in any
other kind of matter.

Available Resources

VD:

What is somebody to do if they
have been out of practice for a yeor
or two or three, someone who Iypi-
colly doesn't do domestic law, and
a domestic problem wolks in ihe

U:

ME:

I}

TA:

VD:

TA:

ME:

door. What resources are available
to them? You earlier said that such
alforneys need to tok to a domestic
practifioner who is experienced.
Aside from that, what resources are
available?
I think it is most important to nofe that
the Family Low Section is probably one
of the most active sections of the Bar
And, monthly, there is a CLE [in which]
we take up all of those types of issues:
yearly, there is a May seminar, o
daylong seminar for people to come
to. So the training through the Family
law Section is really quite broad.
We are olways having break-out ses-
sions at both the Mid-Year and the
Annual Bar conventions for CLE pur-
poses, and right now we are looking
info starting a training program for
volunteer aftorneys who want to oke
on pro bono cases through tegal Aid
or legal Services or through the Bar
lo get people to have access o the
Bar. There are all kinds of training . -
- for volunteer attorneys [who] come
into our courts for protective orders.
Volunteer guardians ad litem.
(The Family law Section] is a very
active Bar. The kind of rining that we
offer through that really comes in handy.
Actually, the legal Aid training is
dlready in place, and that is ¢ fraining
program for nontamily law lawyers .
- who volunteer 1o do one case for
legal Aid, and it is free.
And | understand that they get o valu-
able book of resources thot they can
use. They can use those cases as
bosis, and they can also locate men-
tors through that project. They can
use that process os a basis for devel-
oping some skill in the area.
That is a very good paint! | had for-
gotlen about the forms. legal Aid has
put together some of the best forms
around, starting back when Mike
Evans was the director of the legal
Aid Society of Sclt Llake. They pro-
vided all of those [forms] to the
lawyers who go through this fraining,
and [the forms] can be utilized from
there on out in private divorces.
[ ] legal Services actually got federal

VD:

VD:

U

meney to fund a book that | helped
draft. It was a fraining manuval,
including forms, and it has been
updated on several occasions. | am
net sure of the present description, if
you will. But | understand that there
[is] @ book available, as well as
some facetolace, inperson training
for those willing to accept the pro
bono appointment.

Another interesting thing is that years
ago there was o formal mentoring
program set up through the Stewart
Hanson, Senior, Foundation, and no
one used it. | have spoken in the
course of putting this together to
dozens of experienced family law
practitioners. All of them said, “f
would be more than happy fo heip,
and have just never been called.” it
is unusual that the resource that
existed just wasn't used.

We are all somewhat ashamed o
say that we don't know [how to do
something]. But the bottom line is
that the ethical wies require that an
attorney be competent to perform
any given task that may come before
him cr her, and if he or she isn't
[competent] then they have an oblig-
ation nol to accept that maMer. it
seems o me that people wouldn't
think about taking on a complex
securities filing matter, yet at the
same fime, they think nothing of tak-
ing on a domestic relations matter
even though they don't practice in
that area of the law.

| think cne of the problems that we
have for those of us who love this
area of the law is, as you say, {that]
a lot of peaple out there believe it is
easy to do, and anyene con do it.
Not only is this a very important
area of the law in that it has an
impact, a longterm impact, on peor
ple's lives, particularly children’s
lives. We are dealing with poverty
issues with childien, we are dealing
wilh bonding issues, not seeing one
of their parents. All of those kinds of
.. You superimpose upon
that how complex it is with regard to
its impact on bankeupicies, fox law,

issues. .
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VD:

ME:

and all of those types of issues. It is o
very complex, paperintensive, fack
intensive area of the law. You will be
[committing] malpractice if you do
not know the area [but nevertheless)
come in and try lo practice it. It is far
too complex to do, just thinking you
can just run in there and do it.

One oiher resource 1 just thought
about is the American Academy of
Matrimonial lawyers.

They do o day-and-a-half seminar
such year on family low. [Ancther
resource] is the Family law Section
newsleter, . . .
[timas] a year. I provides a lot of
information 1o practitioners: new
statutes, new rules, [ ], upcoming
CLE, ond afl that sort of thing. If any-
body is going 1o do this kind of law
at all, [think it is worth il to pay $30
a vear and be a member of the
Fomily Law Section,

coming out four

I might go back to the complexity
of domestic relations matters. And
lisc is not old enough to remember
this, but when | started this practice,
and Tom fortunately is old encugh fo
remember this, there were many
cases where the divorce file from the
comp|o'mt io the decree would be
maybe ten fto twenty pages fotal.
There were times when we could get
decrees entered. We used o joke
about who had the record, how
quickly we could get o decree
entered [ . But almost every year,
divorce matiers become more com-
plex. One problem with the old days
is that the orders were simply inade-
cuate. They were inconsistent in
terms of financial awards, in ferms of
addressing all of the marital estale.
[And that has] contributed substan-
tially to what has now become
known as the feminization of
poverty. | don'l think there is any
cuestion about that. [ ] We now
divide refirement accounts; before
that, it was never true. That in itself
has become [a] very complicated
ond complex area of the law. We
have child support guidelines that
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you had better be familiar with, espe-
cially if you are seeking to esiablish
an award other than that indicated
by the guidelines. We now have visi-
tation guidelines. We have more
specilic requirements in tesms of find-
ing things in the custody area. | think
it is fair 1o say there are more custody
evaluations, and more defailed cus
tody evaluations. While in the
collection of child support infrastate,
[the law] has changed, and requires
a much deeper understanding of fed
eral statutes and perhaps even
conflict questions. So it used to be [ ]
true that the area of domestic rela-
tions was less complicated, but it is
no longer.

+

Some lawyers seem to think

that they need to raise every

possible issue and argument
they can think of in the bope

of prevailing by the sheer

volume of their words. This is

TA:

not an effective strategy.
+

| recall a seminar being taught out of
siate some years ago, and the lifle of
it was "The Federalization of Divorce
law,” and that is exactly where many
of these changes have come from. It
is the Feds that require the child sup-
port guidelines. It is the Feds that
have a lot to do with the impact of
taxes and bankruptcy law on
divorce, and so on. It has become
just a lot mere complicated. | agree
with something you said at the begin-
ning of this meeting, and that is just
the perception that anybody can
walk in off the street and handle o
divorce. That may have been true at
one time. | am not sure | have ever
agreed with that, but it is cerainly no
longer frue.

Being an Effective Advocate

vD:

What advice would you give to

PC:

vD:

U:

lowyers on how to be more effect..=
in your courté
My first advice would be a remirge-
that, because of the volume of casz:
that we handle, motions and arg.-
menis should be kept as simple c:
possible. Some lawyers seem 1=
think that they need 1o raise ever.
possible issue and argument the,
con think of in the hope of prevailing
by the sheer volume of their words.
This is not an effective sirategy, and
it can interfere with cur ability 1o
focus on the issues ond arguments
that really matter. It also tends tc
lengthen our law and motion calen-
dars unnecessarily, which s
inconsiderate to other lawyers (anc
their clients) on the calendar.
Commissioner fones, what areas
would you most emphasize for affo-
neys appearing in your courlé
| think probably the most importar-
thing they could do is to tali 1o
opposing counsel prior fo coming 1o
court. They get here, and they ger
here late, which happens o be my
pet peeve, and then Ihey wanl ‘o
slop and lake the opportunity to 1alk.
Well, | have got calendars sched-
uted and a lot of matters on the
calendars, and so that pushes me
further and further bock if they
haven't spoken 1o each other tc
begin with. They need 1o 1alk 1o
opposing counsel before they get
here. Most cases have o partial stipr
ulation it they talk at all, and it is rot
an effsctive use of my time or theirs
to get here cold, come in, sit down.
and sit here for over an hour listen-
ing 1o someone else, and never go
out in the hall and talk, then just get
up and say, "well we are disputing
all of these issues.”

| think another ineffective use of
lawwyer talents is the lack of civility in
the practice of law, and | don't
believe that it is in just the domestic
area. But because the emotions are
running so high in the domestic
area, it happens quite a bit. With
the lack of civility betwesn two attor-




vD:
ME:

neys who stand up and spend more
time digging the other side or the
other parly, instead of focusing on
what their important issues are. They
are slamming the other party, they
are calling them liars, they are
grandstanding. And | know you
hove 1o impress your clients, | under-
stond that part. Bul it doss not help
[the clients] at afl, it does not help
me at all, and quite frankly | get irri-
tated that they are wasting my time
grandstanding. | could have done il
on the pleadings a lot easier than lis
tening to them colling the [other]
afiorney a liar. | think it is uncivilized
and inappropriate, and I'd just as
soon it stop.
Commissioner Evans?
| will fry 1o keep my comments under
sixty minutes in this areal First of all,
put everyting in the pleadings. If
you wail uniil you get to the hearing
to argue, the chances are greot it
won't be persuasive, it won't be per
haps heard, may not be understood.
Make the pleadings concise, make
the reliet you are requesting crystal
clear, summorize lengthy exhibits,
and court on the Commissioner's
having read everything in the file
prior fo the hearing, and then don't
repeat it. We are scheduled to hear
five matters in an hour's time, and
that is not very much time for argu-
ment. So if it is not in the pleadings
and we haven't read it beforehand,
we may not ever get to it

The other thing | would like to
address is recognizing that family
low matters are unique in thot these
people cre going lo have ongoing
relationships, sometimes for
decades, depending on the age of
the children or the propery circum-
stances, and [ ] although you may
win at a hearing, you created a cir
cumstance wherein both clients will
lose for years to come. So, what |
am suggesting [is] that mediation be
seriously considered at the onset,
belore the proceedings, [ ], before 1t
is too late. And | encourage all prac-
titioners, especially family law

practitioners, 1o become aware [of],
to understand the mediation process.
| heor attorneys say with alarming fre
quency that [ ] “you shouldn't refer
this matter to mediation because we
have already been mediating.” Wel:
by definiticn, two attorneys dis-
cussing issues does not moke a
mediation. So they don’t understand
the process, and i think they fail to
recognize the ongaing relationship of
these family matters. They fail 1o rec-
ognize specifically that litigation is
contrary, just lifigation in itself is con-
trary to the best interast of children,
who are aftermpting 1o maintain an
cppropriate relationship with each of
their parents. So | would say consider
mediation, consider it early, and
don't discount it.
VD: Commissioner Arnei?

*
Make the pleadings concise,
make the relief you are
requesting crystal clear,
summarize lengthy exhibils,
and count on the
Commissioner’s baving read
everything in the file
prior to the bearing.

+

TA: Since | am going last, | am going to
have to overlap just a litle bit. lisa
talked about civility. My point would
be, don't take cn the emotional color
ing of your client. | think you have an
ethical obligation to your client to be
objective and 1o render objective
cdvice, and if you get yoursell drawn
info the emotions you are unable to
do that. The second thing, and this
kind of overlaps some of the things
that Mike said, is to be prepared,
particulary on the financial issues. So
few lawyers, even among the regular
practitioners, show up for a hearing
tully prepared in the financial area in
terms of [having a] complete list of
income and expenses, [and] docu-
mentation behind that. They wn the

child support worksheets, and they
need to do that [But] [jJust in the
chitd support worksheel area, lawyers
are often amazed how litle differ-
ence it makes which level cf income
we adopt in terms of the ultimate
child support, and if they would sim-
ply fun two alterncte worksheets,
Ihey would know that in advance
and save a lot of time and money.

Civility

VD:

PC:

ME:

Commissioner Casey, have you
found o problem with a lack of civik
ity among attorneys appearing
belore yout

Yes, | have. The problem is not nec-
essarily worse in domestic practice
than | have observed in cther are-
nas, but it seems to worsen the
already emotienally charged noture
of most contested divorce matiers.
The problem is most evident when
lawyers adopt, as Tom Arnett men-
tioned, the emotional pasture of their
clients. lowyers who are focused en
resolving @ conlflict, rathes than on
winning o fight, seem to generally
remain far more civil with cne
another. While | don't know that this
can be praven, | suspect this often
enhances both the quality of the
result and the client's experience of
the process. On the other hond,
althcugh | try very hard not 1o
assume that a client is responsible
for the shoricomings of his or her
loraryer, sometimes that cppearance
is created, and that can hurt the
client’s pesition. Ultimately it matters
very litfle whether a lawyer is adopting
an unduly hoslile or unregsonable
posiure because of the client’s
wishes or because of his or her own
poor judgment. The result is the
same. The credibility of both the
lawyer and the client are damaged.
Regarding the issues of civility, | think
domestic law matters may be weak:
ened, in Ithat emotions run so high
between parties. | think it is probably
higher than [it is for] people dealing
with confracts or auto accidents, you
don't have o prior relationship, you

Vore
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TA:

VD:

TA:
l:

will have a later relationship. | prac-
ticed in the area for fifleen years
before | fook this job, and | have
had clients get upset with me if |
appeared fo be too hiendly with the
opposing atomey. They were ready
o fire me, or they would no take as
totally unbiosed the advice | had
given on how to setlle an issve, and
that in fact led 1o my terminating repr
resentation of a couple of clients. [ ]
People would call me and say, ‘|
heard you are the meanest son-ofar
bitch in town and that if you are !
want to hire you; it not, tell me
now.” They were looking for a pil
bull, and it you were prepared o
olay that role you could have their
case, and if not, they were going fo
look for somebedy that would do so.
On the civility issue, [ ] because we
proceed by proffer rather than iive
festimony, it is always the lawyer
who is giving us both the facts ana
the law, and so if anything, the
domestic lawyer's credibility is more
at issue than [it is with] any ofher
kind of praciice. | think that a lawyer
who simply does what the client
asks, regardless of the reasonable-
ness, quickly loses thai credibility, af
least among vs, and | believe
among all the judges as well, and i
severely handicaps that lawyer in the
fulure in every case that lawyer is
invalved [in]. We remember who
lies fo us, we remember who fakes
vary unreasonable positions, and it
is hard not o have that affect us the
next time around.

Do Commissioners talk among them-
selves as to who these problem
lawyers are?

Not weekly, not daily, but hourly!

| think it is imperative for the atiorney
jo understand that, yes, we all prac-
lice, yes we understand that we are
serving our clients, bui we are also,
counselors at law. | get extremely iri-
igted when it is clear fo me [that] an
attorney wants me fo give the clients
the bad news. They know how it is
going fo come ouf; il is clear how it
is going o come out. Case law dic

tates the result, [but] they toke o
totally different position than they
know is ever going 1o win, so | lock
like the bad guy. | don't mind looking
like the bad guy, but | think they are
not doing their duty as counselors 1o
laok at these clients and say, ‘no, |
am not going 1o lose credibility with
the court to make this argument for
you, and it you want someone 10 do
that, go find someone who doesn’t
care as much about their reputation
as | do.” | did that & lof when | was
in practice. | would say, "Go find
some boze who is going 1o make
that stupid argument to the court and
lose their reputation. | am not going
to." | did not have one client say,
"Wall. | am going to take my work
elsewhere, then.” They cll said, “if

+

We remember who lies 10 us,

we remember who takes very

unreasonable positions, and it
is bard not to bave that affect

TA

VD:

us the next time around.
+

you don't think that is o good idea,
let's nol do it.” That is on aftorney’s
duty, and they're not following
through with that duty. They are mak-
ing the legal system look very bad
because it is the court that looks
unreasonable, when in fact the ator-
ney is taking an unreasonoble
position. The aftorney’s credibility
with the Court is at stake.

You can abways tell those attorneys
because ai the end of the argument
they kind of just give a shrug of the
shoulders before they sit down. |
knew, we all knew, what was going
to happen, but | had to go through
the motions.

A prominent lawyer of the first half of
this cenlury said, "Half of what
good lawyer should be doing is
telling his client no.”” And perhaps
we have oo few lawyers these doys
who are tefling their clients “no.”

ME: We falked about the imporiance of

TA:

family law, and reference was made
to the volume [of cases]. We have
reterred to [ ] the long term effects of
the orders we enter. We [ ] hear o
the fime about this jury tricl, the big
deal like [ ] @ million dollar verdic:
or a two milion dollar verdict, and if
you lock af the orders entered in
family law coses for very young chit
dren with substantial marital estates,
perhaps alimony awards by the time
the controlling date of that order is
reached, if you will, or by the time
the order is no longer applicable,
the dollar amount is of least as great
before you even get arcund fo the
bonding issve and that sort of thing. [
] | was on the Child Support Tas
Force that proposed the advisor.
guidelines, and our presumpiive
guidelines cre based on that [ir,
large pari. And the one thing the:
we leamed [ ] that stuck with me fc-
ever is that all the input was that the
status of children, or the likelihooc
that they would be affected
adversely by their parents’ divorce,
all evidence suggests that that isn't
e, so long as their slandard of liv
ing was mainlained. But it their
standard of living declined, they
became truant, they became clco-
holic and drug abusers, they
became criminals. The troubled
youth that we see now, obviously we
are looking at the connection with
child sugport. . . . IF the appropricte
arder is not entered in all areas, then
it is not appropsiate in any areqa,
and it really can have longierm
effects, not so much for that family,
but for all of society.

Many non-tamily lawyers don't
understand how rewarding the prac-
fice of family law can be. | enjoyed
the praciice, | very much enjoy the job
| have now. And in both jobs, that is
being a family law pracifioner and
being a Commissioner, | felt ke cnd
| do feet like we are solving people’s
problems and helping them get on
with their lives. In parficular, we are

frying to help children.
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