York v. Performance Auto, Inc., 2011 UT App 257, August 4, 2011
In York, the Court of Appeals concluded that based upon Rule 54(b) and Utah Supreme Court authority, to be final for appeal, a judgment must end the controversy between all “parties litigant,” including named but unserved defendants.  The court also analyzed civil versus criminal contempt orders and when a civil contempt order may be immediately appealable, which are not addressed herein.  
York filed a complaint against multiple defendants, but only Slavens was served.  The trial court subsequently entered an order dismissing Slavens and York appealed.  The appellate court’s jurisdiction, however, depended on whether that order was a final judgment.  Quoting Utah Supreme Court authority that a “judgment is final when it ends the controversy between the parties litigant,” the appellate court couched the issue as whether named but unserved defendants are “parties litigant.”  In two prior cases, the appellate court had held that an order dismissing all served defendants, though fewer than all named defendants, was a final judgment.  It had to determine, however, whether those cases were overruled by the Utah Supreme Court in Hunter v. Sunrise Title Co., 2004 UT 1.  
Although Hunter did not address finality directly, the Court of Appeals described Hunter as squarely concluding that “[w]here all served co-defendants are formally dismissed,” leaving one named but unserved defendant, the action is converted into “a single-defendant action.”  Based upon that holding, the Court of Appeals determined that its prior decisions were overruled by implication and, as such, the trial court’s Order dismissing Slavens as a defendant was not a final order from which York could appeal.  In a footnote, however, the appellate court noted that the Hunter rule is inconsistent with the majority of federal circuits that follow the “arguably more pragmatic rule that named but unserved defendants are not litigants for purposes of the final judgment rule.”
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