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PER CURIAM
11 Laura Veronica Chavez seeks to challenge her
guilty plea. This matter is before the court on a sua
sponte motion for summary disposition. We dismiss
the appeal for lack of jurisdiction.
¶2 In order to challenge a guilty plea, Utah Code
section 77-13-6 requires that a defendant file a motion
to withdraw his or her guilty plea before the sentence I
is announced. See Utah Code Ann. §77-13-6(2(b)
(2008). ’Sentence may not be announced unless the
motion is denied." Id. if a defendant fails to file a
timely motion to withdraw his plea, this court lacks
jurisdiction to consider any claim on appeal except a
challenge to the sentence, See State v, Rhine/tart,
2007 UT 61, ¶15, 167 P.3d 1046. This jurisdictional
bar includes claims of ineffective assistance of
counsel as they pertain to the plea. See State v.
Briggs, 2006 UT App 448, 16, 147 1 1.3d 969. If a
motion to withdraw a guilty plea is not timely filed,
any challenge to a guilty plea must be pursued under
the Post-Conviction Remedies Act. See Utah Code
Ann. §77-13-6(2)(c),
13 Chavez asserts that her guilty plea was not
voluntarily entered because she was not properly
advised of the immigration consequences of a
criminal conviction, and that she received ineffective
assistance of counsel. Chavez cites Padilla v.
Kentucky, 130 S. Ct. 1473 (2010) in support of her
argument that because she did not appreciate the
consequences of her guilty plea, her plea was not
voluntarily entered and should not have been
accepted by the district court. Although Padilla
imposes a duty on counsel to advise a defendant of
the immigration consequences of his or her guilty
plea, it does not displace state jurisdictional
requirements. See Id. at 1482-1483.
114 Chavez did not file a motion to withdraw her
guilty plea prior to sentencing. Because Chavez failed
to file a motion to withdraw her guilty plea prior to
sentencing, this court lacks jurisdiction to consider
any issue on appeal except a challenge to the sentence
itself. See Rhine/tart, 2007 UT 61, 115. This
jurisdictional bar precludes this court’s review of
Chavez’s claim that trial counsel was ineffective, or
any assertion that the district court failed to
adequately ensure that her plea was knowingly and
voluntarily entered. See Id. ¶JI 1-14. When this court
lacks jurisdiction, we retain only the authority to
dismiss the appeal. See Bradbury v, Valencia, 2000
UT 50,118, 5 P.3d 649.
Accordingly, the appeal is dismissed.
James Z. Davis, Presiding Judge
Carolyn B. McHugh, Associate Presiding Judge
William A. Thorne Jr., Judge
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ORME, Judge:
11 Appellants Daynight, LLC; KK Machinery Pty.
Ltd.; and Paul LaMarr (collectively, KK Machinery)
appeal the district court’s decision to grant appellee
Mohilight, Inc.’s motion for sanctions and the court’s
subsequent entry of default judgment against KK
Machinery. KK Machinery also appeals the district
court’s ruling granting attorney fees and costs to
Mobilight. We affirm.
I. Default Judgment
112 At oral argument, KK Machinery conceded that
it takes no issue with the district courts basic decision
to impose sanctions against it, but rather contends that
the district court abused its discretion by entering a
defaultjudgment against ita sanction KK Machinery
considers excessive and unduly harsh.’ KK
Machinery’s arguments rely heavily on the
jurisprudence of discovery sanctions found in rule
37(b)(2) of the Utah Rules of Civil Procedure.’ See
Utah R. Civ. P. 37(b)(2). "Trial courts have ’broad
discretion in selecting and imposing sanctions for
discovery violations." Tuck v. Godfrey, 1999 UT App
127, 1[15, 981 P.2d 407 (citation omitted), cert.
denied, 984 P,2d 1023 (Utah 1999). "Appellate courts
may not interfere with such discretion unless abuse of
discretion is clearly shown" through "either an
erroneous conclusion of law or [where there is] no
evidentiary basis for the trial court’s ruling." Id.
(citation omitted). See Kilpatrick v. Builough
Abatement, Inc., 2008 UT 82, 123, 199 P.3d 957
(stating that a trial court’s discovery sanction decision
is reviewed for a clear abuse of discretion). KK
Machinery’s reliance on discovery case law, though
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understandable given rule 37(g)’s reference to rule
37(b)(2) sanctions, is ultimately misplaced. In our
view, spoliation under rule 37(g), meaning the
destruction and permanent deprivation of evidence, is
on a qualitatively different level than a simple
discovery abuse under rule 37(b)(2), which typically
pertains only to a delay in the production of evidence.
Compare Utah R. Civ. P. 37(b)(2) with id. 37(g)
Contrary to KK Machinery’s assertions, rule 37(g) of
the Utah Rules of Civil Procedure does not require a
finding of "willfulness, bad faith, fault or persistent
dilatory tactics’ or the violation of court orders before
a court may sanction a party. Rule 37(g) states:
Nothing in this rule limits the inherent power
of the court to take any action authorized by
Subdivision (b)(2) if a party destroys,
conceals, alters, tampers with or fails to
preserve a document, tangible item, electronic
data or other evidence in violation of a duty.
Absent exceptional circumstances, a court
may not impose sanctions under these rules
on a party for failing to provide electronically
stored information lost as a result of the
routine, good-faith operation of an electronic
information system.
Id. 37(g) (emphasis added). Thus, a district court has
the power to take "any action authorized by [rule
371(b)(2), id., including entry of a default judgment,
see Id 37(b)(2)(C). Furthermore, even if rule 37(g)
did require a showing of "willfulness" on the part of
KK Machinery, the district court concluded that KK
Machinery ’chose to willfully and in bad faith destroy
the laptop," as evidenced in the KK
Machinery-produced video, wherein KK Machinery
employees spoke of their destruction of" potential [ly]
harmful evidence that might link [them] to any sort of
lawsuit." Moreover, KK Machinery’s destruction of
the laptop does not qualify for rule 37(g)’s good-faith
exception because, although the employees claimed
they were destroying the laptop to avoid harassment
from Mobilight, KK Machinery had already filed a
complaint for trespass against Mobitight five days
before the laptop was destroyed. Additionally, actions
and words attributable to KK Machinery after it filed
suit, including throwing the laptop off a building;
running over the laptop with a vehicle; and stating,
"[It] this gets us into trouble, I hope we’re prison
buddies," unquestionably demonstrate bad faith and
a general disregard for the judicial process.
113 While we agree that a default judgment sanction
is an extreme one, see W. W. & W. B. Gardner, Inc. v.
Park W. Viii., Inc., 568 P.2d 734, 738 (Utah 1977),
and "should be meted out with caution," Darrington
V. Wade, 812 P.2d 452,456 (Utah Ct. App. 1991), we

nevertheless recognize the district court’s authority to
enter a default judgment if a party engages in
obstruction of justice or conduct demonstrating bad
faith, see Chen v. Stewart, 2005 UT 68, ¶j36, 43, 123
P.3d 416. In particular, we note that courts around the
nation frequently grant default judgments against
parties who intentionally destroy evidence, including
evidence stored in computers and on hard drives. See,
e.g., Arista Records, LLC v. Tschtrhart, 241 F.R.D.
462, 466 (W.D. Tex. 2006); Metropolitan Opera
Ass’n v. Local 100, Hotel Snips. & Rest. Emps, Int’l
Union, 212 F.R.D. 178, 222 (S.D.N.Y. 2003); OZO,
Inc. v. Moyer, 594 S.E,2d 541, 547 (S.C. Ct. App.
2004), cert. denied, 2005 S.C. LEXIS 433 (S.C. Apr.

25,2005). Given these legal standards and the facts of

this case, we see no abuse of discretion in the district
courts decision and conclude that the district court’s
use of default judgment as a sanction was not unduly
harsh.
11. Attorney Fees
14 KK Machinery asserts that the district Court
abused its discretion by awarding Mobilight its
requested attorney fees and costs, Specifically, KK
Machinery claims Mobilight failed to properly
apportion its fees and costs. A trial courts award of
attorney fees is reviewed for an abuse of discretion.
See Valcarce v. Fitzgerald, 961 P.2d 305, 315 (Utah
1998).
15 KK Machinery correctly states that Mobilight and
the district court are required ’to allocate the
prevailing party’s attorney fees among those claims
for which it is entitled to an award of attorney fees
and those for which it is not." Ellsworth Paulsen
Constr. Co. v. 5I-SPJ LLC, 2006 UT App 353, 146,
144 P,3d 261, qff’d, 2008 0128, 183 P.3d248. When
the district court granted dcfaultjudgment against KK
Machinery, Mobilight was only entitled to an award
of attorney fees and costs with respect its first, fourth,
and sixth claims for relief. 3 However, a party need not
segregate its compensable and noncompcnsablc
claims If they sufficiently overlap and involve the
same nucleus of facts. See Dejcivue, Inc. v. US.
Ener Corp., 1999 UT App 355, ¶20, 993 P.2d 222
("[W]hen a plaintiff brings multiple claims involving
acommon core of facts and related legal theories, and
prevails on at least some of its claims, it is entitled to
compensation for all attorney fees reasonably
incurred in the litigation."), cert. denied, 4 P.3d 1289
(Utah 2000). Mobilights first, fourth, and sixth claims
for relief share a common nucleus of facts and
theories with Mobilight’s second, third, fifth, tenth,
and thirteenth claims for relief, on which Mobilight
received default judgment but had no authorization in
contract or statute for an award of attorney fees.
Given that reality, Mobilight was not required to
apportion fees among its compensable and
noncompensable claims. See id 1121 .
¶6 As to KK Machinery’s argument that Mobilight
failed to segregate fees that relate to the claims
remaining to be tried in this case, it is clear from the
differences in the first and second affidavits of
Mobilight’s counsel that no fees for work done on
claims remaining to be tried were included in the
second affidavit. Moreover, the district court carefully
reviewed Mobilight’s counsel’s affidavits and
"determine[d] that the apportioned amount of fees
sought--and the emphasis is the district
court’s--"[was) appropriate and necessarily incurred in
furtherance of Mobiughts trade secret-related
claims." We see no error in the district court’s
decision to award attorney fees and costs to Mobilight
as it did.’
17 Affirmed.
Gregory K. Orme, Judge
118 WEiCONCUR:
James Z. Davis, Presiding Judge
Carolyn B. McHugh, Associate Presiding Judge
I. in its appellate brief, KK Machinery argues that the
district court abused its discretion by imposinganysanctions.
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against it for the destruction of evidence because its
publication in the Pacific Reporter.
destruction of the evidence was not willful, in bad faith, or
part of a pattern of egregious behavior that disregarded court PER CURIAM
orders. To some extent, KK Machinery utilizes these same
¶1 Joshua J. Erskine appeals his sentence for
arguments later in its brief to contend that the district courts
aggravated robbery, a first degree felony, and
use of default judgment as a sanction was unusually harsh.
aggravated assault, a second degree felony. Erskine
However, given K1( Machinery’s concession at oral
argument that some type of Sanction against it was indeed claims that the district court abused its discretion by
sentencing him to concurrent prison terms rather than
appropriate in this case, we turn our attention directly to its
severity-of-sanction argument, and we address its individual probation.
arguments against the propriety of any sanction only to the
12 The decision whether to grant or deny probation
extent that they also relate to the severity-of-sanction issue.
rests "within the sound discretion of the judge who
2.KK Machinery cites cases interpreting rule 37(b)(2) ofthe
hears the case." State v, Ku/pack, 2008 UT 49,
Utah Rules of Civil Procedure, see Utah R. Civ. P. 3 7 (bX 2), 1159,191 P.3d 17.
a provision that is not at issue in this case. Rather, at issue is
In general, a trial court’s sentencing decision
rule 37(g), see Id. 37(g), upon which the district court
will not be overturned unless it exceeds
granted Mobilight’s motion for sanctions against KK
statutory or constitutional limits, the judge
Machinery. KJ( Machinery readily admits that there is no
failed to consider all the legally relevant
case law interpreting rule 37(g), which became effective in
2007. Therefore, all of the cases that KK Machinery cites in
factors, or the actions of the judge were so
support of its ’willfulness, bad faith, fault or persistent
inherently unfair as to constitute abuse of
dilatory tactics’ arguments are cases analyzing provisions
discretion. Although courts must consider all
other than rule 37(g). Moreover, most of these same cases
legally relevant factors in making a
were actually decided before the 2007 atstcndrnentofrule 37.
sentencing decision, not all aggravating and
Furthermore, the facts at issue in KIC Machinery’s cited
mitigating factors are equally important, and
authorities are easily distinguished from the facts of this
one factor in mitigation or aggravation may
case. For these reasons, we are unpersuaded by KK
weigh more than several factors on the
Machinery’s cited authorities.
3. We emphasize that -the district court awarded attorney fees
opposite scale. Thus, several mitigating
and costs to Mobilight pursuant to attorney fee provisions in
circumstances claimed by a defendant may be
the parties written agreements and the Utah Uniform Trade
outweighed by a few egregious aggravating
Secrets Act, see Utah Code Ann. §13-24-5 (2009). The
factors.
attorney fee award was not a further sanction under rule 37,
Id.
1159 (citations and internal quotation marks
intended to further punish KK Machinery for the destruction
omitted).
of evidence.
4. Given our disposition, Mobilight is also entitled to its 13 The district court in this case identified
attorney fees reasonably incurred in this appeal. See "aggravating factors that, in its opinion, outweighed
Va/cares v. Fitzgerald, 961 P.2d 305, 319 (Utah 1998) the mitigating factors outlined by" Erskine, see Id.
(’[Wjhen a party who received attorney fees below prevails
¶60. Those aggravating factors included the number
on appeal. ’the party is also entitled to fees reasonably of victims, the randomness of the attacks, and the
incurred on appeal.") (citation omitted). We remand to the magnitude of the injuries sustained by the victims.
district court to ascertain the amount of those fees.
The presentence investigation report listed the
following aggravating factors: "repetitive criminal
conduct," a "serious threat of violent behavior," an
Cite as
"offense characterized by extreme cruelty or
674 Utah Adv. Rep. 28
depravity," and "multiple charges or victims." In
contrast, Erskine argued as mitigating factors his
IN THE
young age, his limited prior criminal history, his
UTAH COURT OF APPEALS
participation in programming while in jail, and his
cooperation with the investigation of this and other
STATE of Utah,
offenses. Erskine argued that his choice to appear at
Plaintiff and Appellee,
a scheduled court hearing after being mistakenly
V
released from jail without supervision, rather than
Joshua J. ERSKINE,
fleeing, demonstrated that he would be amenable to
Defendant and Appellant.
probation. In light of the careful consideration by the
sentencing court of the aggravating and mitigating
No. 20090994-CA
factors and that courts clear articulation of the basis
FILED: 01/21/11
for the sentencing decision, we conclude that the
2011 UT App 20
sentencing court did not abuse its discretion in
PER CURIAM DECISION
denying probation and imposing the statutory prison
sentences for the convictions.
Third District, West Jordan Department, 081402918
¶4 Erskine has not otherwise demonstrated that the
The Honorable Robert W. Adkins
sentence in this case exceeded statutory limits, failed
to take into account all legally relevant factors, was
ATTORNEYS:
"so inherently unfair as to constitute’ abuse of
Sherry Valdez and Stephen W. Howard, Salt Lake discretion ," Id. ¶59, or was "a clearly excessive
City, for Appellant
sentence," see Sate v. Honk, 906 P.2d 907, 909 (Utah
Mark L. Shurtleff and Kenneth A. Bronston, Salt Ct. App. 1995) (mern.) (per curiam). "An appellate
Lake City, for Appellee
court may only find abuse if it can be said that no
reasonable [person] would take the view adopted by
Before Judges Davis, McHugh, and ’Fhorne.
the trial court," Id. (quoting State v. Wright, 893 P.2d
1113, 1120 (Utah Ct. App. 1995)).
This opinion is subject to revision before
15 Accordingly, we affirm,
.
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