Utah Dep’t of Transp. v. Admiral Beverage Corp., 2011 UT 62, October 18, 2011
In Admiral Beverage, the Utah Supreme Court overruled a prior decision concerning the admissibility of fair market value evidence in takings cases, and held that Admiral had the right to recover from UDOT the decrease in the fair market value of its remaining property (i.e., severance damages) resulting from the state’s condemnation.
UDOT condemned real property owned by Admiral as part of the reconstruction of I-15.  Because it was entitled to compensation from the state for the taking of its property, Admiral sought to introduce evidence in the district court of all factors affecting the market value of its remaining property.  UDOT sought to exclude all evidence of severance damages caused by the loss of visibility from the freeway into the non-condemned portion of Admiral’s property.  Id. ¶ 6.  Siding with UDOT, the district court excluded all evidence of severance damages based upon the loss of view from Admiral’s remaining property.  Id.  The Court of Appeals affirmed on interlocutory appeal, holding that because Admiral’s property did not directly abut I-15, but instead abutted 500 West, the abutment rule limited Admiral’s compensable right of view to 500 West.  The appellate court specifically noted that the Supreme Court’s decision in Ivers v. Utah Department of Transportation, 2007 UT 19, 154 P.3d 802, had not eliminated the abutment rule.  Id. ¶ 7.  Admiral petitioned for a writ of certiorari, which the Supreme Court granted.  Id. ¶ 8.

Revisiting its decision in Ivers, the Court explained that the plaintiff in that case sought severance damages resulting from the loss of visibility of its restaurant from the highway and the loss of view from the property when a portion of it was condemned as part of UDOT’s widening and elevation of U.S. Highway 89.  The trial court precluded the plaintiff from presenting evidence of damages resulting from the loss of visibility and view, and the Court of Appeals affirmed.  On certiorari review, the Supreme Court affirmed, holding that the plaintiff “was not entitled to damages for loss of visibility because ‘landowners do not have a protected interest in the visibility of their property.’”  Id. ¶ 11.  
In this case, Admiral urged the Supreme Court to overrule the foregoing part of Ivers that prevents a landowner from recovering damages for loss of visibility.  Id. ¶ 13.  Upon reviewing Ivers, the Court concluded that the requirements for overturning Ivers on that ground were satisfied.  Analyzing the Utah Constitution, applicable statutes and Utah’s eminent domain case law, the Court held that Ivers was wrongly decided:  “Indeed, until Ivers, we had never held that a landowner who has had a portion of his property physically taken may recover severance compensation only for damages to ‘recognized property rights.’  To the contrary, our measure of severance damages has always been the diminution in market value of the remainder property.  See infra ¶ 30 n.4.  And in assessing fair market value in the context of severance damages we have always allowed evidence of all factors that affect market value.  See id.  Against this long line of precedent, Ivers is revealed for what it is—an aberration that was wrongly decided.”  Id. ¶ 17.  The Court further concluded that more good than harm would result from overruling Ivers.  Id. ¶ 18.

Accordingly, the Supreme Court in Admiral Beverage held that when a landowner suffers the physical taking of a portion of his land, “he is entitled to severance damages amounting to the full loss of market value in his remaining property caused by the taking.”  Id. ¶ 19.  When the landowner suffers damages not connected to a physical taking, however, the Court affirmed its prior rule that the landowner may recover only for “damage to protectable property rights.”  Id.
For the Court’s analysis of the Utah Constitution, statutes and relevant case law, please see the full opinion by clicking below.
Full opinion available at:

http://www.utcourts.gov/opinions/supopin/AdmiralBev101811.pdf
http://scholar.google.com/scholar_case?q=%22admiral+beverage%22&hl=en&as_sdt=2,45&as_ylo=2011&case=14497098915797197484&scilh=0
