State of Utah v. Bosh, 2011 UT 60, September 30, 2011

Bosh provides a primer on recent developments in the law of intervention as of right under Rule 24, Utah Rules of Civil Procedure.  

The State had filed a petition against Bosh, Benson and others to preserve assets for restitution under Utah Code Ann. § 77-38a-601, and had obtained a TRO and preliminary injunction freezing the defendants’ assets.  An entity formed to recover losses for individual and corporate investors (“MMI”) filed a motion to intervene.  The district court granted intervention and the State filed an interlocutory appeal. 
Under Rule 24(a), a court must allow a party to intervene if that party can establish that (1) its motion to intervene is timely, (2) the party has an interest in the subject matter of the litigation, (3) the party’s interest is or may be inadequately represented, and (4) the party is or may be bound by a judgment in the action.  Id. ¶ 7.  The State contested each of the four elements, and the Supreme Court rejected all four of its challenges. 

First, the State contended that because the preliminary injunction had already been entered, intervention wasn’t timely.  The Court acknowledged the general rule that intervention isn’t permitted after judgment, but found that a preliminary injunction is not a judgment and rather, “by its very nature [is] interlocutory, tentative and impermanent.” Id. ¶ 8 (citations omitted).  The Court found intervention particularly timely, “given that the assets are frozen and litigation regarding their disposition must occur before they are disbursed.”  Id.   
Second, the State contended that MMI lacked a “direct” interest in the subject matter such that it “will either gain or lose by direct operation of the judgment to be rendered.”   Id. ¶ 9.  But the Court noted that the “direct” interest standard had been lowered by amendments to Rule 24 and that an intervenor now needs to claim only “’an interest relating to the property or transaction’ such that it may be impacted by the judgment.”  Id. (citations omitted).  MMI easily met that standard.  Id.
Third, the State argued that MMI failed to meet its burden to show that the representation of its interests is inadequate.  The Court recognized, however, that the burden is minimal and satisfied by a showing of “only some evidence of diverging or adverse interests.”  Id. ¶ 10 (citations omitted).  MMI met that burden because it wanted to lift the TRO and the State wanted to maintain it.  Id.
Last, the State argued that MMI would not be prejudiced by final judgment in the State’s action.  The Court rejected any such prejudice requirement, and reiterated the Rule 24 standard that intervention is available if the action may “as a practical matter impair or impede [the proposed intervenor’s] ability to protect [his] interest.”   Id. ¶ 11.  
Because MMI had met all of the elements of Rule 24(a), the Supreme Court affirmed the grant of invention as of right.  Id. ¶ 12.
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