Park v. Stanford, 2011 UT 41, July 22, 2011

In Park, the Supreme Court decided an issue of first impression concerning personal guarantees.  The Court of Appeals had granted summary judgment to the creditor, holding that payments made directly to the creditor by a guarantor may be credited toward a personal guaranty (rather than the underlying obligation) only when permitted “by a prior agreement or contractual provision.”  No such agreement or provision was in play here.  
The Supreme Court reversed and adopted a broader standard for protection of a guarantor.  Payments are to be credited toward a personal guaranty when the recipient of the payments has a “reasonable basis to know” they were submitted in satisfaction of the guaranty.  Here, although the guarantor had not expressed its intentions either way, several facts in the record precluded summary judgment for the creditor.  These included, for example, the fact that the guarantor wrote checks on his personal account, and that payments he made by cashier’s check sometimes noted him (rather than the debtor) as the remitter.  Further, the fact that the creditor sent the guarantor late-payment notices at his personal address, viewed in the light most favorable to the guarantor, reflected a demand by the creditor that the guarantor make payments in his guarantor capacity. 
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