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February 15, 2018

Dear Attendee:
Welcome to the First Annual Litigation Section Midwinter Conference. Our Executive Committee
is very exicted to branch out beyond our quarterly one-hour CLE events to this larger two-day event
with two nationally known speakers. The focus of this year is litigation as a means of social
change. This has been a very interesting few years in our country with lawyers making a real
difference on many different issues—both local and national. Our organizers also wanted to give
you some information on the practical side of lawyering and we have a few presentations on issues
that face all who practice law.
If you are a member of our Section, I thank you for your membership and continued support. Over
the past few years we have worked hard to bring value to being a member by sponsoring these
events and by taking a leadership role in the Bar. If you are not yet a member, we would welcome
you to join so that you can enjoy discounted rates for our events and stay informed on developments
in the practice of law.
It is truly an honor to be the Chair of this Section and to work with volunteers who are committed to
service in the Bar. This event, and all of our events, are organized and run by volunteer members of
our Section. If you see them, please thank them. If you loved this event, please be sure to tell other
lawyers about our Section and our events. We are having our Third Biennial Trial Academy on
March 21-23rd, and registration is now open. Please refer to www.utahbar.org/cle/ for more
information. If you have any ideas for events, or how we can better serve you, please let me know.
mstahler@strongandhanni.com

Sincerely,
Michael A. Stahler
Chair, Litigation Section 2017-2018
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Conference Schedule
Thursday
1. (5:30pm) The cocktail Hour
2. (6:30pm) Dinner is Served
3. (7:00pm) “The Hollow Hope: Can Courts Bring About Social Change?” presented by
Professor Gerald Rosenberg.
Friday
4. (10:00am) “How to Market Yourself and Your Firm”
5. (11:30am) “Guns and Society” Lunch Address presented by Adam Gura.
6. ( 1:30pm) “Preparing a Case for Justice Court”
7. ( 3:00pm) “Avoiding Malpractice and Managing Client Expectations” CLE and
Breakout Sessions.
8. (5:00pm) Conference Closes
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The Hollow Hope: Can Courts Bring About Social Change?”
Presenter’s Bio:
Professor Gerald N. Rosenberg is a Professor of Political Science and Law at the University of Chicago. He
has taught at Yale University, Northwestern University School of Law where he served as the Jack N. Pritzker
Distinguished Visiting Professor of Law, at the Law School of Xiamen University in China as a Fulbright Professor,
and at the National Law School of India University in Bangalore. In the 1995-1996 academic year he was a Visiting
Fellow in the Law Program of the Research School of Social Sciences at the Australian National University in
Canberra, Australia. A Phi Beta Kappa, Summa Cum Laude graduate of Dartmouth College, he earned a master’s
degree in Politics and Philosophy from Oxford University, a law degree from the University of Michigan, and a
doctorate in Political Science from Yale University. His work focuses on the interaction between courts, social
movements, and the society and culture in which they are embedded. A member of the Washington, D.C. bar, his work
has appeared in the University of Chicago Law Review, the University of Virginia Law Review, Northwestern
University Law Review, Law & Social Inquiry, NOMOS, Supreme Court Review, the Journal of Supreme Court
History, the Green Bag, and other law reviews and journals. He has contributed to multiple edited collections and is the
author of The Hollow Hope: Can Courts Bring About Social Change? and a textbook on American Government. His
awards include the Llewellyn John & Harriet Manchester Quantrell Award for Excellence in Undergraduate Teaching,
the Gordon J. Laing Prize from the University of Chicago Press, and the Wadsworth Award and the Teaching and
Mentoring Award from the American Political Science Association.

Handouts: Professor Rosenberg has sent a Separate Handout “Courting Disaster”.
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How to Market Yourself and Your Firm
Presenter’s Bio:
John Munro is a Vice President of National Markets for Blackstone Discovery / Impact Discovery. He is a
visionary growth oriented executive with 17 years of experience organically building, leading, and inspiring teams up
to 125 to deliver exceptional customer experiences. Progressively advance product, process, quality and customer
service improvements that lead to measureable cost and risk reduction and sustained growth. Expert at
communicating and implementing change while simultaneously increasing employee and customer satisfaction.
Recognized as a mentor / leader who creates positive, results driven teams and organizations that consistently
achieve 40%+ organic growth while increasing EBITDA. Aggressive problem solver with a deep passion for
continuous innovation and improvement.
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Guns and Society
Presenter’s Bio:
Alan Gura dedicates his law practice to Supreme Court, appellate and strategic litigation. Gura has argued and won
landmark constitutional cases before the United States Supreme Court. He has also argued cases before ten federal
courts of appeals and numerous federal district courts throughout the country. Gura regularly lectures and debates at law
schools and continuing legal education seminars about legal issues of current interest. Gura also teaches strategic
litigation as an adjunct Professor of Law at Georgetown University, and is proud to have litigated the demise of various
unconstitutional statutes and ordinances. Alan Gura has served as counsel to the United States Senate Judiciary
Committee, and as a Deputy Attorney General for the State of California. He has also practiced as an associate with the
Washington offices of Sidley Austin. Gura began his career clerking for U.S. District Judge Terrence Boyle in the
Eastern District of North Carolina. Alan Gura earned his J.D. at Georgetown (1995) and his B.A. at Cornell University
(1992). Selected Awards and Recognitions: 100 Most Influential Lawyers in America, National Law Journal, 2013
Brief of the Week, National Law Journal, Oct. 9, 2012 (amicus brief for Brandeis Center for Human Rights, 80-20
National Asian American Educational Foundation, et al., in Fisher v. University of Texas, U.S. Supreme Court No. 11345) Appellate Lawyer of the Week, National Law Journal, Aug. 25, 2010 (amicus brief for Members of Congress in
Weiss v. Generali, U.S. Supreme Court No. 10-80) Top 40 Lawyers Under 40, Washington, D.C., Legal Times, 2009
Champion of Justice, Legal Times, 2009 2008 Lawyers of the Year, Lawyers Weekly USA
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What are Second Amendment “Arms,” and Who Gets Them? By Alan Gura 1
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I.

Categorical Restrictions on “Arms.”
A.

What’s an “Arm,” for Second Amendment Purposes?

Principal Attorney, Gura PLLC, Alexandria, Virginia. J.D.,
Georgetown University Law Center, 1995; B.A., Cornell University, 1992.
Adjunct Professor of Law, Georgetown University Law Center. Counsel
for Plaintiffs in District of Columbia v. Heller, 554 U.S. 570 (2008) and
McDonald v. City of Chicago, 561 U.S. 742 (2010).
1
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“[A]ny thing that a man wears for his defence, or takes into his hands, or useth in wrath to
cast at or strike another.” District of
Columbia v. Heller, 554 U.S. 570, 581 (2008) (citing 1 A New and Complete Law Dictionary
(1771); N. Webster, American Dictionary of the English Language (1828) (reprinted 1989)).
The Second Amendment “extends, prima facie, to all instruments that constitute bearable
arms, even those that were not in existence at the time of the founding.” Id. at 582.
While historically “all firearms constituted ‘arms,’” id. (citation omitted), not all arms are
firearms. The Second Amendment protects other arms as well, e.g., dirk knives and police batons,
State v. Deciccio, 315 Conn. 79 (2014), and perhaps stun guns, Caetano v. Massachusetts,
136 S. Ct. 1027 (2016) (per curiam); see also People v. Yanna, 297 Mich. App. 137, 824 N.W.2d
241 (Mich. Ct. App. 2012) (stun guns protected under Second Amendment), though maybe not
paring knives, City of Seattle v. Evans, 184 Wn.2d 856 (2015) or nun-chucks/chucka sticks,
Maloney v. Singas, 106 F. Supp. 3d 300 (E.D.N.Y. 2015). State right to bear arms analogs have
developed the doctrine as well, see, e.g., State v.
Kessler, 289 Or. 359 (1980) (billy clubs protected by right to bear arms).
Courts have also extended Second Amendment protection to items that are not arms in and
of themselves, but arms components, including ammunition and magazines. Some examples:
The Second Amendment protects “arms,” “weapons,” and “firearms”; it does not explicitly
protect ammunition. Nevertheless, without bullets, the right to bear arms would be
meaningless. A regulation eliminating a person’s ability to obtain or use ammunition could
thereby make it impossible to use firearms for their core purpose. . . Thus “the right to
possess firearms for protection implies a corresponding right” to obtain the bullets necessary
to use them.
Jackson v. City & Cnty. of San Francisco, 746 F.3d 953, 967 (9th Cir 2014). “[T]here must
also be some corollary, albeit not unfettered, right to possess the magazines necessary to render
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[semiautomatic] firearms operable.” Fyock v. City of Sunnyvale, 771 F.3d 991, 998 (9th Cir.
2015). B.

Limiting Principles – the “Common Use” Test.

“[T]he sorts of weapons protected [by the Second Amendment are] those ‘in common use at
the time,’” Heller, 554 U.S. at 627 (quoting
United States v. Miller, 307 U. S. 174, 179 (1939)), “the sorts of lawful weapons that [citizens]
possessed at home.” Id. “[T]he Second Amendment does not protect those weapons not typically
possessed by law-abiding citizens for lawful purposes.” Id. at 625. The Government can also ban
“dangerous and unusual weapons,” id. at 627 (citations omitted), including “sophisticated arms that
are highly unusual in society at large.” Id. “Historically, weapons like machine guns, sawed-off
shotguns, grenade launchers, and other high-powered weapons have fallen into this category due to
their extreme nature.” Wilson v. County of Cook, 2012 IL 112026, at ¶ 46.
C.

Irrelevant Factors for the Common Use Test
1.

Military Utility

The “common use” test derived from the fact that the people’s ability to act as militia was a
reason for the right’s codification, and the militia depended on ordinary citizens’ use of their
private, common arms. But that does not mean that arms are protected if they have military utility.
“[O]rdinarily when called for [militia] service [able-bodied] men were expected to appear bearing
arms supplied by themselves and of the kind in common use at the time.” Heller, 554 U.S. at 624
(quoting United States v. Miller, 307 U.S. 174, 79 (1939)).
The traditional militia was formed from a pool of men bringing arms “in common use at the
time” for lawful purposes like self-defense. In the colonial and revolutionary war era,
[small-arms] weapons used by militiamen and weapons used in defense of person and home
were one and the same.
Heller, 554 U.S. at 624-25 (quotation omitted).
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Nor is it necessary for arms to have military utility to be protected by the Second
Amendment. “Heller rejected the proposition ‘that only those weapons useful in warfare are
protected.’” Caetano, 136 S. Ct. at
1028 (citing Heller, at 624-25).
2.

Propensity for (Criminal) Misuse

We are aware of the problem of handgun violence in this country, and we take seriously the
concerns raised by the many amici who believe that prohibition of handgun ownership is a
solution. The Constitution leaves the District of Columbia a variety of tools for combating
that problem, including some measures regulating handguns. But the enshrinement of
constitutional rights necessarily takes certain policy choices off the table. These include the
absolute prohibition of handguns held and used for self-defense in the home.
Heller, 554 U.S. at 636 (citation omitted).
Though handguns comprise only about one-third of the nation's firearms, by some estimates
they account for 71 percent to 83 percent of the firearms used in murders and 84 percent to
90 percent of the firearms used in other violent crimes. That evidence of disproportionate
criminal use did not prevent the Supreme Court from holding that handguns merited
constitutional protection.
New York State Rifle & Pistol Ass’n v. Cuomo, 804 F.3d 242, 256 (2d Cir.
2015) (“NYSRPA”).
3.

Availability of Other (Fire)arms

In seeking to defend its handgun ban,
The District contend[ed] that since it only bans one type of firearm, “residents still have
access to hundreds more,” and thus its prohibition does not implicate the Second
Amendment because it does not threaten total disarmament. We think that argument
frivolous. It could be similarly contended that all firearms may be banned so long as sabers
were permitted.
Parker v. District of Columbia, 478 F.3d 370, 400 (D.C. Cir. 2007), aff’d sub nom Heller.
Undeterred, District of Columbia officials presented the Supreme
Court with the following question on certiorari:
Whether the Second Amendment forbids the District of Columbia from banning private
possession of handguns while allowing possession of rifles and shotguns.
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Petition for Certiorari, District of Columbia v. Heller, No. 07-290. Heller successfully
challenged this question as not accurately reflecting the issues in the case, and the Supreme Court
adopted a very different “Question Presented” along the lines Heller proposed, namely, whether the
city’s laws violated the Second Amendment. On the merits, the
Supreme Court rejected the alternative arms argument.
It is no answer to say . . . that it is permissible to ban the possession of handguns so long as
the possession of other firearms (i.e., long guns) is allowed. It is enough to note, as we have
observed, that the American people have considered the handgun to be the quintessential
self-defense weapon.
Heller, 554 U.S. at 629.
D.

The Common Use Test in Practice – Mixed Results
1.

Limited Role for Evidence

Whether an arm is of the kind in common use for traditional lawful purposes is often a
matter of judicial notice. Judicial notice has been used in considering the Second Amendment’s
prospective application to handguns, “assault weapons,” allegedly large-capacity magazines, and
machine guns.

a.

Handguns

Handguns, as a class of arms, enjoy Second Amendment protection. “[T]he American
people have considered the handgun to be the quintessential self-defense weapon.” Heller, 554
U.S. at 629; see also Patsone v. Pennsylvania, 232 U.S. 138, 143 (1914) (“pistols . . . may be
supposed to be needed occasionally for self-defence.”). Neither in Heller nor McDonald did any
justice struggle with whether the plaintiffs’ particular handguns were of the kind in common use for
traditional lawful purposes.

b.
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Rifles and Magazines

Before Heller, the Supreme Court invoked the “long tradition of widespread lawful gun
ownership by private individuals in this country” to hold that possession of an apparent
semiautomatic rifle does not create a duty to inquire whether the firearm happens to be an illegal
machine gun. Staples v. United States, 511 U.S. 600, 610 (1994).
In cases challenging bans of so-called “assault weapons” and magazines holding more than
some number of rounds, the evidence is often overwhelming that the prohibited items have gained
widespread acceptance, and courts are not comfortable excluding these items from the Second
Amendment’s ambit under the common use test.
In 2012, semi-automatic sporting rifles accounted for twenty percent of all retail firearms
sales. For perspective, we note that in 2012, the number of AR- and AK-style weapons
manufactured and imported into the United States was more than double the number of Ford
F-150 trucks sold, the most commonly sold vehicle in the United States.
Kolbe v. Hogan, 813 F.3d 160, 174 (4th Cir. 2016), reh’g en banc granted, 636 Fed. Appx. 880
(4th Cir. 2016).
In fact, these [‘large’ capacity] magazines are so common that they are standard. [O]n a
nationwide basis most pistols are manufactured with magazines holding ten to 17 rounds.
Virtually every federal court to have addressed this question has concluded that magazines
having a capacity to accept more than ten rounds are in common use.
Id. (quotations omitted).
“We think it clear enough in the record that semi-automatic rifles and magazines holding
more than ten rounds are indeed in ‘common use,’ as the plaintiffs contend.” Heller v. District of
Columbia, 670 F.3d
1244, 1261 (D.C. Cir. 2011) (“Heller II”); 2 see also NYSRPA, 804 F.3d at

Incredibly, after recounting that “one popular model” subject to the
challenged ban “accounted for 5.5 percent of all firearms, and 14.4
percent of all rifles, produced in the U.S. for the domestic market,” and
that “fully 18 percent of all firearms owned by civilians in 1994 were
2
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257 (Second Circuit “assume[s] for the sake of argument that these
‘commonly used’ weapons and magazines are also ‘typically possessed by law-abiding citizens for
lawful purposes.’ In short, we proceed on the assumption that these laws ban weapons protected by
the Second
Amendment”) (footnote omitted); but see Kolbe v. Hogan, 849 F.3d 114,
121 (4th Cir. 2017) (en banc) (semi-automatic rifles are unprotected
“weapons of war”).
c.

Machine Guns

The presumption that arms are what they appear to be works in both directions. For
example, without bothering with the particular details of the item’s form or function, the Ninth
Circuit understood what a machine gun was, and based solely on that generic description, upheld a
conviction for manufacturing an arm lacking Second Amendment protection. United States v.
Henry, 688 F.3d 637 (9th Cir. 2012). “[T]he Second Amendment does not protect the possession of
machine guns.
They are not in common use for lawful purposes.” United States v. One (1) Palmetto State
Armory PA-15 Machinegun Receiver/Frame, 822 F.3d
136, 142 (3d Cir. 2016) (collecting cases).
2.

Interest Balancing As a Means of Overriding the Common Use Test.

Neither the D.C. Circuit nor the Supreme Court used any form of interest balancing to strike
down Washington, D.C.’s handgun ban. “Once it is determined—as we have done—that

equipped with magazines holding more than ten rounds,” the D.C. Circuit
could not “be certain whether these weapons are commonly used or are
useful specifically for self-defense or hunting,” id.
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handguns are ‘Arms’ referred to in the Second Amendment, it is not open to the District to
ban them.” Parker, 478 F.3d at 400 (citation omitted).
The Supreme Court agreed, striking down the handgun ban without announcing let alone
applying any standard of scrutiny. “[H]andguns are the most popular weapon chosen by Americans
for self-defense in the home, and a complete prohibition of their use is invalid.” Heller, 554 U.S. at
629.
Under any of the standards of scrutiny that we have applied to enumerated constitutional
rights, banning from the home the most preferred firearm in the nation to 'keep' and use for
protection of one’s home and family, would fail constitutional muster.
Heller, 554 U.S. at 628-29 (footnote and quotation omitted).
Justice Breyer would have upheld the handgun ban, even assuming an individual right to
keep and bear arms for self-defense, upon an “interest-balancing inquiry” that “asks whether the
statute burdens a protected interest in a way or to an extent that is out of proportion to the statute’s
salutary effects upon other important governmental interests.”
Heller, 554 U.S. at 689-90 (Breyer, J., dissenting).
The majority responded by explicitly rejecting the notion of using interest-balancing to
weigh whether handguns, found to be common-use protected arms, can nonetheless be banned. “We
know of no other enumerated constitutional right whose core protection has been subjected to a
freestanding ‘interest-balancing’ approach.” Id. at 634. “Like the First, [the Second Amendment] is
the very product of an interest balancing by the people—which Justice Breyer would now conduct
for them anew.” Id. at 635.
The Supreme Court also struck down the District of Columbia’s ban on the possession of
functional firearms in the home, without resorting to any form of interest-balancing, means-ends
scrutiny. The
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Court simply held that the law “makes it impossible for citizens to use [firearms] for the core lawful
purpose of self-defense and is hence unconstitutional.” Heller, 554 U.S. at 630.
But in nearly all post-Heller challenges to categorical prohibitions of “arms,” courts have
applied interest-balancing, usually said to be “intermediate scrutiny,” to uphold bans on “arms” that
were held to be subject to the Second Amendment’s protection. The interest-balancing often
explicitly turns on factors that the common use test forbids, such as the potential misuse of the arms
being banned or the availability of other arms. 3
Indeed, at times it appears that courts are engaging in outcomedeterminative reasoning,
finding that arms are protected at “step one” under the common use test, precisely because they can
re-do the analysis as to whether the Second Amendment protects possession of those arms under the
guise of second-step “interest balancing.” Consider: “This assumption [that the arms are protected
by the Second Amendment] is warranted at this stage, because . . . the statutes at issue nonetheless

See, e.g., Fyock, 779 F.3d at 999 (ban “restricts possession of only a
subset of magazines that are over a certain capacity. It does not restrict
the possession of magazines in general such that it would render any
lawfully possessed firearms inoperable, nor does it restrict the number of
magazines that an individual may possess”); Id. at 1000
(city “presented evidence that large-capacity magazines are
disproportionately used in mass shootings as well as crimes against law
enforcement, and it presented studies showing that a reduction in the
number of large-capacity magazines in circulation may decrease the use of
such magazines in gun crimes”); Heller II, 670 F.3d at 1262 (“the
prohibition of semi-automatic rifles and large-capacity magazines does not
effectively disarm individuals or substantially affect their ability to defend
themselves”) (citation omitted); id. at 1263 (“In short, the evidence
demonstrates a ban on assault weapons is likely to promote the
Government’s interest in crime control”).
3

Page 16 of 95

largely pass constitutional muster.” NYSRPA, 804 F.3d at 257. If the statutes would not “pass
constitutional muster,” would the Court then have held the arms to be unprotected?
We need not resolve that question [of whether banned arms have Second Amendment
protection], because even assuming [the prohibitions] do impinge upon the right protected
by the Second Amendment, we think intermediate scrutiny is the appropriate standard of
review and the prohibitions survive that standard.
Heller II, 670 F.3d at 1261.
3.

Disavowing the Common Use Test Altogether

Two courts have recently discarded the common use test altogether, with mixed results.
Reviewing a ban on so-called “assault weapons” and “large capacity” magazines, the Seventh
Circuit advised that “courts should not read Heller like a statute rather than an explanation of the
Court’s disposition.” Friedman v. City of Highland
Park, 784 F.3d 406, 409 (7th Cir. 2015). Rather than use Heller’s test,
we think it better to ask whether a regulation bans weapons that were common at the time of
ratification or those that have “some reasonable relationship to the preservation or efficiency
of a well regulated militia,” and whether law-abiding citizens retain adequate means of selfdefense.
Id. at 410. Note this test incorporates three factors forbidden in Heller: existence at the framing,
military utility, and the availability of alternative arms. But the Seventh Circuit even took interestbalancing to a new level. Rather than purportedly focus on empirical evidence of dangerousness, the
court offered:
If it has no other effect, Highland Park’s ordinance may increase the public’s sense of
safety . . . If a ban on semiautomatic guns and large-capacity magazines reduces the
perceived risk from a mass shooting, and makes the public feel safer as a result, that’s a
substantial benefit.
Id. at 412 (emphasis added).
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If a law impinging upon an enumerated fundamental right makes people feel good, it’s
constitutional. An emphatic dissent from denial of certiorari detailed “noncompliance” with Heller.
See Friedman v. City of Highland Park, 136 S. Ct. 447, 447 (2015) (Thomas, J., dissenting).
But a different result obtained in Caetano, supra, 136 S. Ct. 1027, where the Supreme Court
summarily reversed the Massachusetts high court’s holding that stun guns lack Second Amendment
protection because they did not exist in 1791 and may lack military utility.
Then again, as Justice Alito’s concurrence noted, the “grudging per curiam” did not
definitively conclude the matter. Caetano, 136 S. Ct. at 1033 (Alito, J., concurring in the judgment).
Should the Massachusetts court next apply “interest balancing” to determine that banning stun guns
advances some legitimate state crime-fighting purpose, its decision would be indistinguishable from
innumerable others upholding various gun bans, in which certiorari was denied.
***
The Second Amendment may well be a dead letter with respect to any protection against
categorical arms bans. Heller’s common use test, acknowledged to secure a Second Amendment
right in the possession of the most popular rifle platforms and standard capacity magazines, cannot
protect these items from prohibition. The interest balancing that the Supreme Court forbade in
striking down a handgun ban is routinely applied to justify any arms prohibition, on any evidentiary
assertion or even because the law might make people feel good. 4

Doubts as to whether Heller remains good law are not limited to
gun rights advocates. As a former Brady Center attorney put it, the lower
courts “have effectively embraced the sort of interest-balancing approach
that Justice Scalia condemned.” Allen Rostron, Justice Breyer’s Triumph
in the Third Battle over the Second Amendment, 80 Geo. Wash. L. Rev.
703, 706-07 (2012). “[T]he lower courts have adopted a pragmatic inquiry
4
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II.

As-Applied Challenges to Disarmament Laws
A.

“Presumptively Lawful” Restrictions May Be Proven Unlawful.

Some commentators believe that Heller’s language limiting the Second Amendment’s
reach swallow the right as a whole. The key language:
Although we do not undertake an exhaustive historical analysis today of the full scope of the
Second Amendment, nothing in our opinion should be taken to cast doubt on longstanding
prohibitions on the possession of firearms by felons and the mentally ill, or laws forbidding
the carrying of firearms in sensitive places such as schools and government buildings, or
laws imposing conditions and qualifications on the commercial sale of arms.26
Heller, 554 U.S. at 626-27. “[W]e identify these presumptively lawful regulatory measures
only as examples; our list does not purport to be exhaustive.” Id. at 627 n.26 (emphasis added).
A full discussion of debates surrounding this language is wellbeyond the scope of this
presentation. Suffice it to say, the passage is the source of great controversy. But while Heller may
well be largely a dead letter owing to the widespread use of interest-balancing as a rubber

Court Precedent from Below, 104 Geo. L. J. 921, 962 (2016). “[T]he passage of time has
seen Heller’s legacy shrink to the point that it may soon be regarded as mostly
symbolic.” Id. at 962-63.
stamp, supra, the “presumptively lawful” passage may prove to contain a powerful remedy for
individuals whose disarmament serves no legitimate government purpose.
To be sure, Heller did not “cast doubt on longstanding prohibitions on the possession of
firearms by felons and the mentally ill,” meaning, it did not cast doubt about the constitutionality of
such laws on their face.

resembling the balancing approach put forward by the Heller dissent.”
Richard M. Re, Narrowing Supreme
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But as the title of a leading law review article on the subject asks, “Why Can’t Martha Stewart Have
a Gun?” 5 Martha Stewart may be a felon for whatever she may have told prosecutors about her sale
of Imclone shares, but depriving her of the means of self-defense does not readily appear to advance
public safety.
Fortunately for Ms. Stewart, and others, most federal courts that have considered the
question agree that Heller recognizes as-applied challenges to categorical disarmament laws.
Heller referred to felon disarmament bans only as ‘presumptively lawful,’ which, by
implication, means that there must exist the possibility that the ban could be unconstitutional
in the face of an as-applied challenge.
United States v. Williams, 616 F.3d 685, 692 (7th Cir. 2010).
[W]e do not hold that any person committing any crime automatically loses the protection of
the Second Amendment. The Heller Court’s holding that defines the core right to bear arms
by law-abiding, responsible citizens does not preclude some future determination that
persons who commit some offenses might nonetheless remain in the protected class of “lawabiding, responsible” persons.
United States v. Carpio-Leon, 701 F.3d 974, 981 (4th Cir. 2012); see also United States v.
Moore, 666 F.3d 313, 320 (4th Cir. 2012) (“a case might exist in which an as-applied Second
Amendment challenge to [18 U.S.C.]
§ 922(g)(1) could succeed”).
[G]iven the ‘presumptively lawful’ reference in Heller—the Supreme Court may be open to
claims that some felonies do not indicate potential violence and cannot be the basis for
applying a categorical ban. Possibly it might even be open to highly fact-specific objections.
United States v. Torres-Rosario, 658 F.3d 110, 113 (1st Cir. 2011).
Without the prospect of administrative relief,
[T]he federal firearms ban will remains vulnerable to a properly raised as-applied
constitutional challenge brought by an individual who, despite a prior conviction, has

Kevin Marshall, Why Can’t Martha Stewart Have a Gun?, 32 HARV.
J. L. & PUB. POL’Y 695 (2009).
5
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become a “law-abiding, responsible citizen[]” entitled to “use arms in defense of hearth and
home.”
Schrader v. Holder, 704 F.3d 980, 992 (D.C. Cir. 2013) (quotation omitted).
At least two circuits now disagree with this approach. “We have already rejected the notion
that Heller mandates an individualized inquiry concerning felons pursuant to § 922(g)(1).” In re
United States, 578 F.3d 1195, 1200 (10th Cir. 2009) (citing United States v. McCane, 573
F.3d 1037 (10th Cir. 2009)) (unpublished order but attached to published dissent). The Fourth
Circuit, which had repeatedly acknowledged the prospect of as-applied relief from felon
dispossession laws, recently backtracked. “Operating under this presumption of lawfulness, we have
recognized the possibility that an as-applied challenge to a felon disarmament law could succeed in
rebutting the presumption.” Hamilton v. Pallozzi, 848 F.3d 614, 622-23 (4th Cir. 2017) (citation
omitted). But that court now “hold[s] that a challenger convicted of a state law felony generally
cannot satisfy step one” of the Second Amendment inquiry, id. at 625, unless “the felony
conviction is pardoned or the law defining the crime of conviction is found unconstitutional or
otherwise unlawful,” id. at 626. Hamilton did note, however, that misdemeanants swept within
“felon disarmament laws” may yet obtain as-applied relief. Id. n. 11.
B.

Presumptive Lawfulness May Not Apply to Misdemeanors.

The Supreme Court has contrasted “law-abiding, responsible citizens” with “felons and the
mentally ill.” Heller, 554 U.S. at 626
(emphasis added); see United States v. Chovan, 735 F.3d 1127, 1148 (9th Cir. 2013) (Bea, J.,
concurring). It would appear that presumptive lawfulness is not extended to the disarmament of
misdemeanants, even if such laws are in any event constitutional. For example, the federal
prohibition on the possession of firearms by domestic violence misdemeanants has been upheld,
Page 21 of 95

even though it “was not included in Heller’s list of permissible regulations.” United States v.
Barton, 633
F.3d 168, 172 n.2 (3d Cir. 2011), overruled in part, Binderup v. Att’y General, 836 F.3d 336
(3d Cir. 2016) (en banc) (citations omitted); see also Chovan, 735 F.3d at 1137; United States v.
Chester, 628 F.3d 673,
681-82 (4th Cir. 2010) (misdemeanants not presumptively excluded from
Second Amendment rights under Heller); Gowder v. City of Chicago, 923
F. Supp. 2d 1110, 1122 (N.D. Ill. 2012) (disarming non-violent midemeanants is not presumptively
lawful under Heller).
Labeling a crime a “misdemeanor” or “felony” (at least beyond the traditional common law
felonies) is a matter of legislative discretion. But courts may be wary of giving too much weight,
one way or the other, to this label, when assessing the constitutionality of the restriction. Otherwise,
the legislature would be defining the scope of constitutional rights. Still, it seems clear that if a
legislature has not deemed a crime to be a felony, courts will be more skeptical of imposing
collateral consequences that deprive individuals of a fundamental right.
The felony/misdemeanant distinction comes into play in considering cases under the socalled “federal felon-in-possession” ban, which does not employ the word “felon” or “felony,” and
sweeps in numerous misdemeanors. Title 18 U.S. Code § 922(g)(1) prohibits the possession of
firearms by any person convicted wf “a crime punishable by imprisonment for a term exceeding one
year.” “[T]he only qualification imposed by § 922(g)(1) is that the predicate conviction carry a
potential sentence of greater than one year of imprisonment.” United States v.
Leuschen, 395 F.3d 155, 158 (3d Cir. 2005) (emphasis added).
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But “the words of § 922(g)(1) do not always mean what they say.” United States v. Essig,
10 F.3d 968, 971 (3d Cir. 1993). The term “crime punishable by imprisonment for a term exceeding
one year” “does not include . . . (B) any State offense classified by the laws of the State as a
misdemeanor and punishable by a term of imprisonment of two years or less.” Section 921(a)(20).
Courts typically read this to mean that if a misdemeanor could be punished by over two
years’ imprisonment, it triggers the federal “felon” ban of Section 922(g)(1). This can have severe
consequences for the unwary (or unlucky). Consider, for example, that a first-time DUI in one of
our states—Massachusetts—is a misdemeanor that carries a potential sentence of 2 ½ years in
prison. See Mass. Gen. Law c. 90, § 24(1)(a)(1). Thus, a DUI conviction in the Bay State will net a
lifetime federal firearms disability.
C.

Establishing Entitlement to As-Applied Relief

Heller does not catalogue the facts we must consider when reviewing a felon’s as-applied
challenge . . . to evaluate [an] as-applied challenge, we look to the historical pedigree of 18
U.S.C. § 922(g) to determine whether the traditional justifications underlying the statute
support a finding of permanent disability in this case.
Barton, 633 F.3d at 173.
But there is disagreement as to what these “traditional justifications” are, as well as to the
methodology for conducting asapplied challenges.
Two methodologies for conducting as-applied challenges have emerged. Both involve the
same type of holistic inquiry into the claimant’s personal circumstances, to measure whether it
makes sense to disarm that particular individual. Factors considered include the severity of the
underlying offense, overall criminal history, time elapsed since the conviction, and any other data
that might bear on the individual’s role in society. The methodological split concerns whether or
how to fit this analysis within the “two-step” interest-balancing framework that is so beloved by the
courts in Second Amendment cases.
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The more straightforward approach may be demonstrated by the
Third Circuit’s opinion in Barton, supra, 633 F.3d 168.
To raise a successful as-applied challenge, [an individual] must present facts about himself
and his background that distinguish his circumstances from those of persons historically
barred from Second Amendment protections. For instance, a felon convicted of a minor,
non-violent crime might show that he is no more dangerous than a typical law-abiding
citizen. Similarly, a court might find that a felon whose crime of conviction is decades-old
poses no continuing threat to society.
Id. at 174. There is no mention of a second, interest-balancing step in this description of what is
needed “to raise a successful as-applied challenge.” Barton drew upon the experience of North
Carolina’s Supreme Court, which, applying a state constitutional right to arms provision, upheld an
as-applied challenge to a felon disarmament law. Id.
(citing Britt v. State, 363 N.C. 546, 681 S.E.2d 320 (N.C. 2009)).
In Binderup v. Holder, No. 13-6750-JKG, 2014 U.S. Dist. LEXIS 135110 (E.D. Pa. Sept.
25, 2014), the plaintiff's criminal history consisted of a 16 year-old non-violent misdemeanor
conviction for
“corruption of a minor,” arising from a consensual if illicit affair with a 17-year-old employee.
Binderup’s wife forgave him, the state court restored his firearm rights under state law, and he has
led an exemplary life ever since. Looking to the totality of the plaintiff’s circumstances, under
Barton, the Eastern District of Pennsylvania enjoined Section 922(g)(1)’s enforcement against
Binderup. Notably, the Government suggested, in response to the district court’s question, that
Barton displaces the two-step interest balancing approach for as-applied challenges.
The Middle District of Pennsylvania read Barton differently in Suarez v. Holder, 255 F.
Supp. 3d 573 (M.D. Pa. 2015). Suarez had a twenty-five-year-old conviction for misdemeanor
carrying a handgun without a license. A decorated soldier and leader in his church, Suarez also
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holds a “secret” clearance in connection with his employment as a defense contractor. And like
Binderup, Suarez saw the state court restore his firearm rights under state law.
The district court agreed with the Government’s position that a Barton analysis speaks to
the first prong under a two-step interest balancing test, and thus “agree[d] with Defendants that, in
theory, we should conduct some sort of means-end scrutiny,” namely strict, not intermediate
scrutiny. Suarez, 255 F. Supp. 3d at 583 (footnote omitted).
However, in the context of an as-applied challenge to § 922(g)(1), if a challenger satisfies
Barton by demonstrating that he is outside the scope of § 922(g)(1), and thereby shows he
is a law-abiding citizen who falls within the core of the Second Amendment’s protection,
any means-end scrutiny would be fatal in fact.
Id. (footnote omitted).
As a practical matter, therefore, an analysis of the second prong . . . is futile. Accordingly,
we find that in the context of an as-applied Second Amendment challenge to § 922(g)(1),
the analysis begins and ends with Barton.
Id. Having found that Suarez satisfied the Barton test, the district court reached the same result its
neighboring district reached in Binderup, and enjoined enforcement of Section 922(g)(1).
On appeal, the Third Circuit consolidated Binderup and Suarez for en banc decision.
Binderup v. Suarez, 836 F.3d 336 (3d. Cir. 2016) (en banc). A fractured 8-7 majority affirmed
both district courts. In the majority, three judges, led by Judge Ambro, held that the two-step
process governed the challengers’ claims. Per this approach, the challenger
must (1) identify the traditional justifications for excluding from Second Amendment
protections the class of which he appears to be a member, and then (2) present facts about
himself and his background that distinguish his circumstances from those of persons in the
historically barred class.
Binderup, 836 F.3d at 347 (Ambro, J.). As for the traditional justifications at step one, Judge
Ambro’s approach asks whether the challenger is a “virtuous citizen,” as contrasted with those who
have committed “serious” crimes. Id. at 348-49. Factors weighed in determining whether the
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conviction is “serious” include its classification as a misdemeanor or felony, the maximum possible
sentence, the sentence actually received, and any cross-jurisdictional consensus

as to the crime’s

severity. Id. at 351-53.
At the second step of Judge Ambro’s approach, the Government bears the burden of
showing that its public safety interest is advanced, under intermediate scrutiny, by disarming the
challenger. Id. at 353-356.
Five judges comprising the Binderup majority, led by Judge Hardiman, rejected the twostep interest balancing approach. Under these circumstances,
any resort to means-end scrutiny is inappropriate once it has been determined that the
challenger's circumstances distinguish him from the historical justifications supporting the
regulation. This is because such laws are categorically invalid as applied to persons entitled to
Second Amendment protection— a matter of scope. Id. at 363 (Hardiman, J.). Moreover, the
Hardiman five viewed the traditional justifications for disarmament as touching upon
dangerousness, not one’s “virtue.” “As far as the historical justification for felon dispossession
goes, we explained it in Barton: the time-honored principle that the right to keep and bear arms
does not extend to those likely to commit violent offenses.” Id. at 367.
Note that Judge Ambro garnered a total of three votes for the proposition that his approach is
controlling under the Marks rule, but Third Circuit litigants would be advised to assume that it
might be viewed that way by district courts and future panels.
***
The Supreme Court denied the government’s petition for certiorari in Binderup, with only
Justices Ginsburg and Sotomayor voting to hear the case. But the Court has also denied the petition
for certiorari in Hamilton, where the Fourth Circuit essentially rejected as-applied challenges to
felon dispossession laws.
This is a rapidly developing area with a live circuit split. Watch this space closely.
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SMALL CLAIMS ISSUES
UCA § 78A-8-102 : A small claims action is a civil action for the recovery of money where (i)
amount including attorney’s fees but exclusive of court costs and interest DOES NOT exceed
$10, 000, and (ii) defendant resides or action of indebtedness was incurred within the jurisdiction of
the court in which the action is to be maintained.
UCA § 78A-8-104(1): The hearing in a small claims action has the sole object of dispensing speedy
justice between the parties.
JURY TRIAL: Simler v. Chilel (2016 UT 23): “Article I Section 10 of the Utah Constitution
guarantees the right to a jury trial in a small claims trial de novo.”
URSCP 6(a): Pretrial. No discovery, but parties are encouraged to exchange information.
Utah Code Ann. § 78A-8-106: APPEALS: Either party may appeal the judgment in a small
claims action to the district court of the county by filing a notice of appeal to the original trial court
within 30 days of entry of the judgment. If the judgment in a small claims action is entered by a
judge or judge pro tempore of the district court, the notice of appeal shall be filed with the District
Court.
URCP - Rule 64c (2)–: SUPPLEMENTAL PROCEEDINGS: The court may conduct hearings
as necessary to identify property and to apply the property toward the satisfaction of the judgment
or order. Witnesses may be subpoenaed to appear, testify and produce records. The court may
permit discovery.
URCP - Rule 64D: GARNISHMENT: A writ of garnishment is available to seize property of
the defendant in the possession or under the control of a person other than the defendant. (n.b. can
be post judgment or after filing of claim prior to judgment)
Limits on writs of garnishment: (see URCP 64 (d) (3)) :( i) A writ of garnishment served
while a previous writ of garnishment is in effect is effective upon expiration of the previous writ;
otherwise, a writ of garnishment is effective upon service.
Only one writ of garnishment of earnings may be in effect at one time.
URSCP – Rule 10: Motion to Set Aside Default Judgment
The non- appearing party may file a Motion to Set Aside the judgment. Motion must be
filed within 15 days of default judgment showing a good reason (good cause) for not appearing at
the trial. The requesting party may be ordered to pay the other party’s costs, such as the cost of
preparing for trial.
Rule 4-106 : Electronic Conferencing – (1) In the judge’s discretion any hearing may be
conducted using telephone or video conferencing.
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________________________________________________________________________________
________________________________________________________________________________
________________________________________________________________________________
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CRIMINAL & TRAFFIC ISSUES
Pretrial Conference: Rule 13 (URCrP) – Defendant’s waiver of appearance
Rule 4-106 : Electronic Conferencing – (1) In the judge’s discretion any hearing may be
conducted using telephone or video conferencing.
Motions: Motions requiring action by court should be submitted with (proposed)
Order.*Suppression Hearings: Rule 12 Motion – (d) Motion to Suppress Evidence shall describe the
evidence to be suppressed, set forth standing of the movant, and specify sufficient legal and factual
grounds to give opposing party reasonable notice of the issues. (e) Findings & conclusions on
record?
Pleas:

Forms – Rule 11 and where applicable enhancements.
*Collateral Consequences: driver license suspension, gun restrictions, enhanced penalties,
immigration
Sentencing:

Justice Reinvestment Initiatives
Misdemeanor Sentencing Guidelines

Appeals:

Procedures (Attorney vs. Client)
Remand
(Attorney vs. Client)

Trials:

Bench Trials / Jury Trials & Trials in Absentia

Specific Offenses:
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DUI*
Domestic Violence*
Drug Offenses & Paraphernalia*
Minor Alcohol Offenses*
Retail Theft*
Traffic Offenses*
CDL Issues (Masking)

Miscellaneous:
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Special Request – Nunc Pro Tunc, Stipulated Recommendations
Diversion
Order to Show Cause
Plea by Affidavit - fingerprints cards needed?
Conflicts – Co-Defendants – Rule 1.8(g) Rules of Professional Conduct
Plea in Abeyance (Layton City v. Stevenson 2014 UT 37 )

Avoiding Malpractice and Managing Client Expectations
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Applicable Rules for Hypothetical #1:
Rule 1.3. Diligence.
A lawyer shall act with reasonable diligence and promptness in representing a client.
Comment
[1] A lawyer should pursue a matter on behalf of a client despite opposition, obstruction or personal
inconvenience to the lawyer and take whatever lawful and ethical measures are required to vindicate
a client's cause or endeavor. A lawyer must act with commitment and dedication to the interests of
the client and with zeal in advocacy upon the client's behalf. A lawyer is not bound, however, to press
for every advantage that might be realized for a client. For example, a lawyer may have authority to
exercise professional discretion in determining the means by which a matter should be pursued. See
Rule 1.2. The lawyer's duty to act with reasonable diligence does not require the use of offensive
tactics or preclude the treating of all persons involved in the legal process with courtesy and respect.
[2] A lawyer’s work load must be controlled so that each matter can be handled competently.
[3] Perhaps no professional shortcoming is more widely resented than procrastination. A client's
interests often can be adversely affected by the passage of time or the change of conditions; in extreme
instances, as when a lawyer overlooks a statute of limitations, the client's legal position may be
destroyed. Even when the client's interests are not affected in substance, however, unreasonable delay
can cause a client needless anxiety and undermine confidence in the lawyer's trustworthiness. A
lawyer’s duty to act with reasonable promptness, however, does not preclude the lawyer from
agreeing to a reasonable request for a postponement that will not prejudice the lawyer’s client.
[4] Unless the relationship is terminated as provided in Rule1.16, a lawyer should carry through to
conclusion all matters undertaken for a client. If a lawyer's employment is limited to a specific matter,
the relationship terminates when the matter has been resolved. If a lawyer has served a client over a
substantial period in a variety of matters, the client sometimes may assume that the lawyer will
continue to serve on a continuing basis unless the lawyer gives notice of withdrawal. Doubt about
whether a client-lawyer relationship still exists should be clarified by the lawyer, preferably in
writing, so that the client will not mistakenly suppose the lawyer is looking after the client's affairs
when the lawyer has ceased to do so. For example, if a lawyer has handled a judicial or administrative
proceeding that produced a result adverse to the client and the lawyer and the client have not agreed
that the lawyer will handle the matter on appeal, the lawyer must consult with the client about the
possibility of appeal before relinquishing responsibility for the matter. See Rule 1.4(a)(2). Whether
the lawyer is obligated to prosecute the appeal for the client depends on the scope of the representation
the lawyer has agreed to provide to the client. See Rule 1.2.
[5] To prevent neglect of client matters in the event of a sole practitioner’s death or disability, the
duty of diligence may require that each sole practitioner prepare a plan, in conformity with applicable
rules, that designates another competent lawyer to review client files, notify each client of the lawyer’s
death or disability, and determine whether there is a need for immediate protective action. Cf. Rule
27 of the Utah Rules for Lawyer Discipline and Disability (providing for court appointment of a
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lawyer to inventory files and take other protective action in absence of a plan providing for another
lawyer to protect the interests of the clients of a deceased or disabled lawyer).

Rule 1.15. Safekeeping Property.
(a) A lawyer shall hold property of clients or third persons that is in a lawyer's possession in
connection with a representation separate from the lawyer's own property. Funds shall be kept in a
separate account maintained in the state where the lawyer's office is situated or elsewhere with the
consent of the client or third person. The account may only be maintained in a financial institution
that agrees to report to the Office of Professional Conduct in the event any instrument in properly
payable form is presented against an attorney trust account containing insufficient funds, irrespective
of whether or not the instrument is honored. Other property shall be identified as such and
appropriately safeguarded. Complete records of such account funds and other property shall be kept
by the lawyer and shall be preserved for a period of five years after termination of the representation.
(b) A lawyer may deposit the lawyer’s own funds in a client trust account for the sole purpose of
paying bank service charges on that account, but only in an amount necessary for that purpose.
(c) A lawyer shall deposit into a client trust account legal fees and expenses that have been paid in
advance, to be withdrawn by the lawyer only as fees are earned or expenses incurred.
(d) Upon receiving funds or other property in which a client or third person has an interest, a lawyer
shall promptly notify the client or third person. Except as stated in this Rule or otherwise permitted
by law or by agreement with the client, a lawyer shall promptly deliver to the client or third person
any funds or other property that the client or third person is entitled to receive and, upon request by
the client or third person, shall promptly render a full accounting regarding such property.
(e) When in the course of representation a lawyer is in possession of property in which two or more
persons (one of whom may be the lawyer) claim interests, the property shall be kept separate by the
lawyer until the dispute is resolved. The lawyer shall promptly distribute all portions of the property
as to which the interests are not in dispute.
Comment
[1] A lawyer should hold property of others with the care required of a professional fiduciary.
Securities should be kept in a safe deposit box, except when some other form of safekeeping is
warranted by special circumstances. All property which is the property of clients or third persons,
including prospective clients, must be kept separate from the lawyer's business and personal property
and, if monies, in one or more trust accounts. Separate trust accounts may be warranted when
administering estate monies or acting in similar fiduciary capacities. In addition to normal monthly
maintenance fees on each account, the lawyers can anticipate that financial institutions may charge
additional fees for reporting overdrafts in accordance with this Rule. A lawyer should maintain on a
current basis books and records in accordance with generally accepted accounting practice and
comply with any recordkeeping rules established by law or court order. See, e.g., ABA Model
Financial Recordkeeping Rule.
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[2] While normally it is impermissible to commingle the lawyer’s own funds with client funds,
paragraph (b) provides that it is permissible when necessary to pay bank service charges on that
account. Accurate records must be kept regarding which part of the funds are the lawyer’s.
[3] Lawyers often receive funds from third parties from which the lawyer's fee will be paid. The
lawyer is not required to remit to the client funds that the lawyer reasonably believes represent fees
owed. However, a lawyer may not hold funds to coerce a client into accepting the lawyer's contention.
The disputed portion of the funds must be kept in a trust account, and the lawyer should suggest
means for prompt resolution of the dispute, such as arbitration. The undisputed portion of the funds
shall be promptly distributed.
[4] Paragraph (e) also recognizes that third parties may have lawful claims against specific funds or
other property in a lawyer's custody, such as a client’s creditor who has a lien on funds recovered in
a personal injury action. A lawyer may have a duty under applicable law to protect such third-party
claims against wrongful interference by the client . In such cases, when the third-party claim is not
frivolous under applicable law, the lawyer must refuse to surrender the property to the client until the
claims are resolved. A lawyer should not unilaterally assume to arbitrate a dispute between the client
and the third party, but, when there are substantial grounds for dispute as to the person entitled to the
funds, the lawyer may file an action to have a court resolve the dispute.
[5] The obligations of a lawyer under this Rule are independent of those arising from activity other
than rendering legal services. For example, a lawyer who serves as an escrow agent is governed by
the applicable law relating to fiduciaries even though the lawyer does not render legal services in the
transaction and is not governed by this Rule.
[6] A lawyers’ fund for client protection provides a means through the collective efforts of the Bar to
reimburse persons who have lost money or property as a result of dishonest conduct of a lawyer.
Where such a fund has been established, a lawyer must participate where it is mandatory, and, even
when it is voluntary, the lawyer should participate.
[6a] This Rule is identical to ABA Model Rule 1.15 except it incorporates two sentences that were
added to the prior version of this Rule in 1997. These two sentences are the third sentence of paragraph
(a) of the Rule and the corresponding fifth sentence of Comment [1].

Rule 3.3. Candor Toward the Tribunal.
(a) A lawyer shall not knowingly:
(a)(1) make a false statement of fact or law to a tribunal or fail to correct a false statement of material
fact or law previously made to the tribunal by the lawyer;
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(a)(2) fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer
to be directly adverse to the position of the client and not disclosed by opposing counsel; or
(a)(3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer’s client or a witness
called by the lawyer has offered material evidence and the lawyer comes to know of its falsity, the
lawyer shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal. A
lawyer may refuse to offer evidence, other than the testimony of a defendant in a criminal matter, that
the lawyer reasonably believes is false.
(b) A lawyer who represents a client in an adjudicative proceeding and who knows that a person
intends to engage, is engaging or has engaged in criminal or fraudulent conduct related to the
proceeding shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal.
(c) The duties stated in paragraphs (a) and (b) continue to the conclusion of the proceeding and apply
even if compliance requires disclosure of information otherwise protected by Rule 1.6.
(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to the
lawyer that will enable the tribunal to make an informed decision, whether or not the facts are adverse.
Comment
[1] This Rule governs the conduct of a lawyer who is representing a client in the proceedings of a
tribunal. See Rule 1.0(m) for the definition of "tribunal." It also applies when the lawyer is
representing a client in an ancillary proceeding conducted pursuant to the tribunal’s adjudicative
authority, such as a deposition. Thus, for example, paragraph (a)(3) requires a lawyer to take
reasonable remedial measures if the lawyer comes to know that a client who is testifying in a
deposition has offered evidence that is false.
[2] This Rule sets forth the special duties of lawyers as officers of the court to avoid conduct that
undermines the integrity of the adjudicative process. A lawyer acting as an advocate in an adjudicative
proceeding has an obligation to present the client's case with persuasive force. Performance of that
duty while maintaining confidences of the client, however, is qualified by the advocate's duty of
candor to the tribunal. Consequently, although a lawyer in an adversary proceeding is not required to
present an impartial exposition of the law or to vouch for the evidence submitted in a cause, the lawyer
must not allow the tribunal to be misled by false statements of law or fact or evidence that the lawyer
knows to be false.
Representations by a Lawyer
[3] An advocate is responsible for pleadings and other documents prepared for litigation, but is usually
not required to have personal knowledge of matters asserted therein, for litigation documents
ordinarily present assertions by the client, or by someone on the client's behalf, and not assertions by
the lawyer. Compare Rule 3.1. However, an assertion purporting to be on the lawyer's own
knowledge, as in an affidavit by the lawyer or in a statement in open court, may properly be made
only when the lawyer knows the assertion is true or believes it to be true on the basis of a reasonably
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diligent inquiry. There are circumstances where failure to make a disclosure is the equivalent of an
affirmative misrepresentation. The obligation prescribed in Rule 1.2(d) not to counsel a client to
commit or assist the client in committing a fraud applies in litigation. Regarding compliance with
Rule1.2(d), see the Comment to that Rule. See also the Comment to Rule 8.4(b).
Legal Argument
[4] Legal argument based on a knowingly false representation of law constitutes dishonesty toward
the tribunal. A lawyer is not required to make a disinterested exposition of the law, but must recognize
the existence of pertinent legal authorities. Furthermore, as stated in paragraph (a)(2), an advocate
has a duty to disclose directly adverse authority in the controlling jurisdiction that has not been
disclosed by the opposing party. The underlying concept is that legal argument is a discussion seeking
to determine the legal premises properly applicable to the case.
Offering Evidence
[5] Paragraph (a)(3) requires that the lawyer refuse to offer evidence that the lawyer knows to be
false, regardless of the client's wishes. This duty is premised on the lawyer’s obligation as an officer
of the court to prevent the trier of fact from being misled by false evidence. A lawyer does not violate
this Rule if the lawyer offers the evidence for the purpose of establishing its falsity.
[6] If a lawyer knows that the client intends to testify falsely or wants the lawyer to introduce false
evidence, the lawyer should seek to persuade the client that the evidence should not be offered. If the
persuasion is ineffective and the lawyer continues to represent the client, the lawyer must refuse to
offer the false evidence. If only a portion of a witness’s testimony will be false, the lawyer may call
the witness to testify but may not elicit or otherwise permit the witness to present the testimony that
the lawyer knows is false.
[7] The duties stated in paragraphs (a) and (b) apply to all lawyers, including defense counsel in
criminal cases. In some jurisdictions, however, courts have required counsel to present the accused
as a witness or to give a narrative statement if the accused so desires, even if counsel knows that the
testimony or statement will be false. The obligation of the advocate under the Rules of Professional
Conduct is subordinate to such requirements. See also Comment [9].
[8] The prohibition against offering false evidence only applies if the lawyer knows that the evidence
is false. A lawyer’s reasonable belief that evidence is false does not preclude its presentation to the
trier of fact. A lawyer’s knowledge that evidence is false, however, can be inferred from the
circumstances. See Rule 1.0(f). Thus, although a lawyer should resolve doubts about the veracity of
testimony or other evidence in favor of the client, the lawyer cannot ignore an obvious falsehood.
[9] Although paragraph (a)(3) only prohibits a lawyer from offering evidence the lawyer knows to be
false, it permits the lawyer to refuse to offer testimony or other proof that the lawyer reasonably
believes is false. Offering such proof may reflect adversely on the lawyer’s ability to discriminate in
the quality of evidence and thus impair the lawyer’s effectiveness as an advocate. Because of the
special protections historically provided criminal defendants, however, this Rule does not permit a
lawyer to refuse to offer the testimony of such a client where the lawyer reasonably believes but does
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not know that the testimony will be false. Unless the lawyer knows the testimony will be false, the
lawyer must honor the client’s decision to testify. See also Comment [7].
Remedial Measures
[10] Having offered evidence in the belief that it was true, a lawyer may subsequently come to know
that the evidence is false. Or, a lawyer may be surprised when the lawyer’s client, or another witness
called by the lawyer, offers testimony the lawyer knows to be false, either during the lawyer’s direct
examination or in response to cross-examination by the opposing lawyer. In such situations or if the
lawyer knows of the falsity of testimony elicited from the client during a deposition, the lawyer must
take reasonable remedial measures. In such situations, the advocate's proper course is to remonstrate
with the client confidentially, advise the client of the lawyer’s duty of candor to the tribunal and seek
the client’s cooperation with respect to the withdrawal or correction of the false statements or
evidence. If that fails, the advocate must take further remedial action. If withdrawal from the
representation is not permitted or will not undo the effect of the false evidence, the advocate must
make such disclosure to the tribunal as is reasonably necessary to remedy the situation, even if doing
so requires the lawyer to reveal information that otherwise would be protected by Rule 1.6. It is for
the tribunal then to determine what should be done-making a statement about the matter to the trier
of fact, ordering a mistrial or perhaps nothing.
[11] The disclosure of a client’s false testimony can result in grave consequences to the client,
including not only a sense of betrayal but also loss of the case and perhaps a prosecution for perjury.
But the alternative is that the lawyer cooperate in deceiving the court, thereby subverting the truthfinding process which the adversary system is designed to implement. See Rule 1.2(d). Furthermore,
unless it is clearly understood that the lawyer will act upon the duty to disclose the existence of false
evidence, the client can simply reject the lawyer’s advice to reveal the false evidence and insist that
the lawyer keep silent. Thus the client could in effect coerce the lawyer into being a party to fraud on
the court.
Preserving Integrity of Adjudicative Process
[12] Lawyers have a special obligation to protect a tribunal against criminal or fraudulent conduct
that undermines the integrity of the adjudicative process, such as bribing, intimidating or otherwise
unlawfully communicating with a witness, juror, court official or other participant in the proceeding,
unlawfully destroying or concealing documents or other evidence or failing to disclose information
to the tribunal when required by law to do so. Thus, paragraph (b) requires a lawyer to take reasonable
remedial measures, including disclosure if necessary, whenever the lawyer knows that a person,
including the lawyer’s client, intends to engage, is engaging or has engaged in criminal or fraudulent
conduct related to the proceeding.
Duration of Obligation
[13] A practical time limit on the obligation to rectify false evidence or false statements of law and
fact has to be established. The conclusion of the proceeding is a reasonably definite point for the
termination of the obligation. A proceeding has concluded within the meaning of this Rule when a
final judgment in the proceeding has been affirmed on appeal or the time for review has passed.
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Ex Parte Proceedings
[14] Ordinarily, an advocate has the limited responsibility of presenting one side of the matters that a
tribunal should consider in reaching a decision; the conflicting position is expected to be presented
by the opposing party. However, in any ex parte proceeding, such as an application for a temporary
restraining order, there is no balance of presentation by opposing advocates. The object of an ex parte
proceeding is nevertheless to yield a substantially just result. The judge has an affirmative
responsibility to accord the absent party just consideration. The lawyer for the represented party has
the correlative duty to make disclosures of material facts known to the lawyer and that the lawyer
reasonably believes are necessary to an informed decision.

Rule 4.1. Truthfulness in Statements to Others.
In the course of representing a client a lawyer shall not knowingly:
(a) Make a false statement of material fact or law to a third person; or
(b) Fail to disclose a material fact, when disclosure is necessary to avoid assisting a criminal or
fraudulent act by a client, unless disclosure is prohibited by Rule 1.6.
Comment
Misrepresentation
[1] A lawyer is required to be truthful when dealing with others on a client's behalf, but generally
has no affirmative duty to inform an opposing party of relevant facts. A misrepresentation can occur
if the lawyer incorporates or affirms a statement of another person that the lawyer knows is false.
Misrepresentations can also occur by partially true but misleading statements or omissions that are
the equivalent of affirmative false statements. For dishonest conduct that does not amount to a false
statement or for misrepresentation by a lawyer other than in the course of representing a client, see
Rule 8.4.
Statements of Fact
[2] This Rule refers to statements of fact. Whether a particular statement should be regarded as one
of fact can depend on circumstances. Under generally accepted conventions in negotiation, certain
types of statements ordinarily are not taken as statements of material fact. Estimates of price or value
placed on the subject of a transaction and a party's intentions as to an acceptable settlement of a claim
are ordinarily in this category, and so is the existence of an undisclosed principal except where
nondisclosure of the principal would constitute fraud. Lawyers should be mindful of their obligations
under applicable law to avoid criminal and tortious misrepresentation.
Crime or Fraud by Client
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[3] Under Rule 1.2(d), a lawyer is prohibited from counseling or assisting a client in conduct that the
lawyer knows is criminal or fraudulent. Paragraph (b) states a specific application of the principle set
forth in Rule 1.2(d) and addresses the situation where a client’s crime or fraud takes the form of a lie
or misrepresentation. Ordinarily, a lawyer can avoid assisting a client’s crime or fraud by withdrawing
from the representation. Sometimes it may be necessary for the lawyer to give notice of the fact of
withdrawal and to disaffirm an opinion, document, affirmation or the like. In extreme cases,
substantive law may require a lawyer to disclose information relating to the representation to avoid
being deemed to have assisted the client's crime or fraud. If the lawyer can avoid assisting a client’s
crime or fraud only by disclosing this information, then under paragraph (b) the lawyer is required to
do so, unless the disclosure is prohibited by Rule 1.6.

Rule 5.3. Responsibilities Regarding Nonlawyer Assistants.
With respect to a nonlawyer employed or retained by or associated with a lawyer:
(a) a partner and a lawyer who individually or together with other lawyers possess comparable
managerial authority in a law firm shall make reasonable efforts to ensure that the firm has in effect
measures giving reasonable assurance that the person's conduct is compatible with the professional
obligations of the lawyer;
(b) a lawyer having direct supervisory authority over the nonlawyer shall make reasonable efforts to
ensure that the person's conduct is compatible with the professional obligations of the lawyer; and
(c) a lawyer shall be responsible for conduct of such a person that would be a violation of the Rules
of Professional Conduct if engaged in by a lawyer if:
(c)(1) the lawyer orders or, with the knowledge of the specific conduct, ratifies the conduct involved;
or
(c)(2) the lawyer is a partner or has comparable managerial authority in the law firm in which the
person is employed, or has direct supervisory authority over the person, and knows of the conduct at
a time when its consequences can be avoided or mitigated but fails to take reasonable remedial action.
Comment
[1] Lawyers generally employ assistants in their practice, including secretaries, investigators, law
student interns and paraprofessionals. Such assistants, whether employees or independent contractors,
act for the lawyer in rendition of the lawyer's professional services. A lawyer must give such assistants
appropriate instruction and supervision concerning the ethical aspects of their employment,
particularly regarding the obligation not to disclose information relating to representation of the client,
and should be responsible for their work product. The measures employed in supervising nonlawyers
should take account of the fact that they do not have legal training and are not subject to professional
discipline.

Page 39 of 95

[2] Paragraph (a) requires lawyers with managerial authority within a law firm to make reasonable
efforts to establish internal policies and procedures designed to provide reasonable assurance that
nonlawyers in the firm will act in a way compatible with the Rules of Professional Conduct. See
Comment [1] to Rule 5.1. Paragraph (b) applies to lawyers who have supervisory authority over the
work of a nonlawyer. Paragraph (c) specifies the circumstances in which a lawyer is responsible for
conduct of a nonlawyer that would be a violation of the Rules of Professional Conduct if engaged in
by a lawyer. The firm’s compliance with paragraph (a) resides with each partner or other lawyer in
the firm with comparable authority.
[2a] Utah’s Comment [2] differs from the ABA Model Rule’s Comment [2]. The Model Rule
Comment suggests the possibility that a firm could be in violation of this Rule without an individual
or group of individuals also being in violation. Utah’s Comment [2] makes clear that, even though
the concept of firm discipline is possible, a firm should not be responsible in the absence of individual
culpability for a rule violation.

Rule 8.4. Misconduct.
It is professional misconduct for a lawyer to:
(a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist or induce another
to do so, or do so through the acts of another;
(b) commit a criminal act that reflects adversely on the lawyer's honesty, trustworthiness or fitness as
a lawyer in other respects;
(c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation;
(d) engage in conduct that is prejudicial to the administration of justice;
(e) state or imply an ability to influence improperly a government agency or official or to achieve
results by means that violate the Rules of Professional Conduct or other law; or
(f) knowingly assist a judge or judicial officer in conduct that is a violation of applicable rules of
judicial conduct or other law.
Comment
[1] Lawyers are subject to discipline when they violate or attempt to violate the Rules of Professional
Conduct or knowingly assist or induce another to do so through the acts of another, as when they
request or instruct an agent to do so on the lawyer’s behalf. Paragraph (a), however, does not prohibit
a lawyer from advising a client concerning action the client is legally entitled to take.
[1a] A violation of paragraph (a) based solely on the lawyer’s violation of another Rule of
Professional Conduct shall not be charged as a separate violation. However, this rule defines
professional misconduct as a violation of the Rules of Professional Conduct as the term professional
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misconduct is used in the Supreme Court Rules of Professional Practice, including the Standards for
Imposing Lawyer Sanctions. In this respect, if a lawyer violates any of the Rules of Professional
Conduct, the appropriate discipline may be imposed pursuant to Rule 14-605.
[2] Many kinds of illegal conduct reflect adversely on fitness to practice law, such as offenses
involving fraud and the offense of willful failure to file an income tax return. However, some kinds
of offenses carry no such implication. Traditionally, the distinction was drawn in terms of offenses
involving "moral turpitude." That concept can be construed to include offenses concerning some
matters of personal morality, such as adultery and comparable offenses, that have no specific
connection to fitness for the practice of law. Although a lawyer is personally answerable to the entire
criminal law, a lawyer should be professionally answerable only for offenses that indicate lack of
those characteristics relevant to law practice. Offenses involving violence, dishonesty, breach of trust
or serious interference with the administration of justice are in that category. A pattern of repeated
offenses, even ones of minor significance when considered separately, can indicate indifference to
legal obligation.
[3] A lawyer who, in the course of representing a client, knowingly manifests by words or conduct
bias or prejudice based upon race, sex, religion, national origin, disability, age, sexual orientation or
socioeconomic status, violates paragraph (d) when such actions are prejudicial to the administration
of justice. Legitimate advocacy respecting the foregoing factors does not violate paragraph (d). A trial
judge’s finding that peremptory challenges were exercised on a discriminatory basis does not alone
establish a violation of this rule.
[4] A lawyer may refuse to comply with an obligation imposed by law upon a good faith belief that
no valid obligation exists. The provisions of Rule 1.2(d) concerning a good faith challenge to the
validity, scope, meaning or application of the law apply to challenges of legal regulation of the
practice of law.
[5] Lawyers holding public office assume legal responsibilities going beyond those of other citizens.
A lawyer's abuse of public office can suggest an inability to fulfill the professional role of lawyers.
The same is true of abuse of positions of private trust such as trustee, executor, administrator,
guardian, agent and officer, director or manager of a corporation or other organization.
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Applicable Rules for Hypothetical # 2 (Reporting Misconduct)
Rule 8.4 (see above)
RULE 8.3. REPORTING PROFESSIONAL MISCONDUCT
(a) A lawyer who knows that another lawyer has committed a violation of the Rules of Professional
Conduct that raises a substantial question as to that lawyer’s honesty, trustworthiness or fitness as a
lawyer in other respects shall inform the appropriate professional authority.
(b) A lawyer who knows that a judge has committed a violation of applicable Rules of Judicial
Conduct that raises a substantial question as to the judge's fitness for office shall inform the
appropriate authority.
(c) This Rule does not require disclosure of information otherwise protected by Rule 1.6 or
information gained by a lawyer or judge while participating in an approved lawyers assistance
program.
[Amended effective November 1, 2005.]
Editors’ Notes
COMMENT
[1] Self-regulation of the legal profession requires that members of the profession initiate disciplinary
investigation when they know of a violation of the Rules of Professional Conduct. Lawyers have a
similar obligation with respect to judicial misconduct. An apparently isolated violation may indicate
a pattern of misconduct that only a disciplinary investigation can uncover. Reporting a violation is
especially important where the victim is unlikely to discover the offense.
[2] A report about misconduct is not required where it would involve violation of Rule 1.6. However,
a lawyer should encourage a client to consent to disclosure where prosecution would not substantially
prejudice the client's interests.
[3] If a lawyer were obliged to report every violation of the Rules, the failure to report any violation
would itself be a professional offense. Such a requirement existed in many jurisdictions but proved
to be unenforceable. This Rule limits the reporting obligation to those offenses that a self-regulating
profession must vigorously endeavor to prevent. A measure of judgment is, therefore, required in
complying with the provisions of this Rule. The term “substantial” refers to the seriousness of the
possible offense and not the quantum of evidence of which the lawyer is aware. A report should be
made to the bar disciplinary agency unless some other agency, such as a peer review agency, is more
appropriate in the circumstances. Similar considerations apply to the reporting of judicial misconduct.
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[4] The duty to report professional misconduct does not apply to a lawyer retained to represent a
lawyer whose professional conduct is in question. Such a situation is governed by the rules applicable
to the client-lawyer relationship.
[5] Information about a lawyer's or judge's misconduct or fitness may be received by a lawyer in the
course of that lawyer's participation in an approved lawyers or judges assistance program. In that
circumstance, providing for an exception to the reporting requirements of paragraphs (a) and (b) of
this Rule encourages lawyers and judges to seek treatment through such a program. Conversely,
without such an exception, lawyers and judges may hesitate to seek assistance from these programs,
which may then result in additional harm to their professional careers and additional injury to the
welfare of clients and the public.

UT R RPC Rule 8.3
•
•

A lawyer is required to report to the Utah State Bar any unlawful possession or use of controlled
substances by another lawyer if: (1) the lawyer has actual knowledge of the illegal use or possession,
and (2) the lawyer has a reasonable, good faith belief that the illegal use or possession raises a
substantial question as to offending lawyer’s honesty, trustworthiness or fitness as a lawyer in other
respects. A lawyer is excused from this reporting requirement only if (i) lawyer learns of such use or
possession through a bona fide attorney client relationship with offending lawyer, or (ii) lawyer
becomes aware of the unlawful use or possession through providing services to offending lawyer
under auspices of Lawyers Helping Lawyers program of the Bar. Utah St. Bar Eth. Op. No. 98-12

WHEN TO REPORT PROFESSIONAL MISCONDUCT OF OPPOSING COUNSEL 6
6

The importance of imposing and enforcing a duty to report misconduct by members of the bar has at least three aspects.
First, as a practical matter, lawyers often are in the best position to recognize and understand professional misconduct
and its consequences, with unknowing clients suffering at the hands of unethical attorneys absent professional
intervention. Second, if the legal profession does not regulate itself, there is some risk that the right to self-regulate will
be lost. Legislatures and courts will find some other means of protecting the public from unscrupulous lawyers and
promoting public confidence in the legal profession. Third, and as a matter of principle, self-regulation is a duty. All
lawyers are entrusted to maintain the legal profession's high standards. If lawyers cannot be held accountable for reporting
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When does the duty arise?
What evidence is required?
What if reporting another attorney’s misconduct will jeopardize client confidences?
In re Himmel 7, arose out of a motorcycle accident in which Tammy Forsberg was injured. She retained
attorney John R. Casey to represent her in any personal injury or property damage claims she might
have had as a result of the accident. Forsberg and Casey agreed that Casey’s fee would be one-third
of any monies recovered.
Casey negotiated a $35,000 settlement on Forsberg’s behalf.
Casey received the $35,000 settlement check and deposited it in his client trust fund account. For two
years, Forsberg tried to collect her $23,233.34 share of the settlement proceeds, but was only able to
collect $5,000 from Casey. Sometime during this period, Forsberg contacted the Illinois Attorney
Registration and Disciplinary Commission (ARDC) about Casey. Forsberg retained James H.
Himmel to collect her money from Casey. She agreed to pay him one-third of any recovery above
$23,233.34.
Himmel investigated Forsberg’s allegations and discovered that Casey had converted the settlement
funds. Himmel prepared an agreement in which Casey promised to pay Forsberg $75,000 to settle her
claims against him for the misappropriated funds. As part of that agreement, Forsberg promised not
to initiate any civil, criminal, or attorney disciplinary action against Casey for his conversion of her
personal injury settlement proceeds. Himmel stood to make $17,000 if Casey honored the agreement.
Casey breached the agreement, however, and Himmel sued him on Forsberg's behalf. Forsberg
received a $100,000 judgment against Casey.
Himmel never informed the ARDC of Casey's misconduct, largely because Forsberg told him that
she “simply wanted her money back,” and she specifically instructed him to take no further action
against Casey. Nonetheless, the ARDC was proceeding against Casey independently. In April 1985,
the ARDC moved to suspend Casey from practice for converting client funds and for acts of “moral
turpitude” unrelated to Forsberg's case. Casey consented to his disbarment.
The ARDC initiated a disciplinary proceeding against Himmel. The ARDC charged Himmel for
failing to report Casey's misconduct. The ARDC’s Hearing Board found that Himmel had violated
the Rule. Yet, because Himmel had an unblemished record in eleven years of practice and because he
their peers’ misconduct, then they are protecting little, and their professional skills and services have little value.
However, in a profession that values confidentiality, perceived breaches of trust create insecurity; lawyers who report
colleagues’ misconduct do so at great personal and professional risk. Confronting an adversary in litigation about
misconduct may be viewed as a tactic, potentially subjecting the reporting lawyer to professional discipline. Douglas R.
Richmond, The Duty to Report Professional Misconduct: A Practical Analysis of Lawyer Self-Regulation, 12 Geo. J.
Legal Ethics 175 (1999)
7

533 NE2d 790 (Ill. 1988).
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requested no fee from Forsberg for recovering her $23,233.24, the Hearing Board recommended that
Himmel only receive a private reprimand.
The ARDC appealed the Hearing Board’s decision to its Review Board, which recommended that the
ARDC dismiss the complaint against Himmel. The ARDC appealed the Review Board’s report and
recommendation to the Illinois Supreme Court.
The Himmel court quickly determined that Forsberg’s report of Casey’s misconduct to the ARDC
was irrelevant to its inquiry, as clients’ actions do not relieve attorneys of their professional
obligations. The court focused on Forsberg’s instruction to Himmel not to report Casey’s misconduct
and the fact that Himmel’s knowledge of Casey’s conduct was learned in the course of Forsberg’s
representation.
Himmel argued that he did not report Casey's misconduct because Forsberg directed him not to do
so. The Himmel court curtly rejected this argument, reasoning that “[a] lawyer may not choose to
circumvent the [ethics] rules by simply asserting that his client asked him to do so.” The court just as
easily rejected Himmel’s argument that his information about Casey’s misconduct was privileged.
Nothing in the record suggested that Forsberg’s communications with Himmel were protected by the
attorney-client privilege. Because Himmel, with Forsberg’s consent, had discussed Casey's
misconduct with the insurance company that paid Forsberg’s personal injury claim, with the insurer's
lawyer, and with Casey, the information was not privileged.
The Illinois Supreme Court punished Himmel much more harshly than the Hearing Board
recommended, suspending him from practice for one year. The court was “particularly disturbed” by
Himmel’s decision to negotiate a settlement with Casey rather than report Casey’s professional
misconduct. The Himmel court apparently embraced the ARDC’s argument for a “quantum of
[public] discipline” that would teach Illinois lawyers that their obligation to report fellow lawyers'
misconduct should be taken seriously.
Himmel clearly sent a message to the Illinois bar. In the first year after Himmel was decided, Illinois
attorneys’ reports of professional misconduct increased by 500%.74 Illinois attorneys now report
misconduct at a rate unmatched by any other state
Himmel told a lawyer for the insurer that paid Forsberg’s personal injury claim about Casey’s
misconduct. No such conversations could be classified as confidential or privileged. Should not the
insurer’s lawyer have been sanctioned for failing to report Casey’s misconduct? The trial court judge
to whom Forsberg’s suit against Casey was assigned must have been a member of the Illinois bar.
Assuming that the judge read the petition that Himmel prepared, he acquired public knowledge of
Casey’s serious misconduct. Was not the judge obligated to report Casey to the ARDC? Himmel
leaves these questions unanswered.
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Applicable Rules for Hypothetical #3
Rule 1.1. Competence.
A lawyer shall provide competent representation to a client. Competent representation requires the
legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.
Comment
Legal Knowledge and Skill
[1] In determining whether a lawyer employs the requisite knowledge and skill in a particular matter,
relevant factors include the relative complexity and specialized nature of the matter, the lawyer's
general experience, the lawyer's training and experience in the field in question, the preparation and
study the lawyer is able to give the matter and whether it is feasible to refer the matter to, or associate
or consult with, a lawyer of established competence in the field in question. In many instances, the
required proficiency is that of a general practitioner. Expertise in a particular field of law may be
required in some circumstances.
[2] A lawyer need not necessarily have special training or prior experience to handle legal problems
of a type with which the lawyer is unfamiliar. A newly admitted lawyer can be as competent as a
practitioner with long experience. Some important legal skills, such as the analysis of precedent, the
evaluation of evidence and legal drafting, are required in all legal problems. Perhaps the most
fundamental legal skill consists of determining what kind of legal problems a situation may involve,
a skill that necessarily transcends any particular specialized knowledge. A lawyer can provide
adequate representation in a wholly novel field through necessary study. Competent representation
can also be provided through the association of a lawyer of established competence in the field in
question.
[3] In an emergency a lawyer may give advice or assistance in a matter in which the lawyer does not
have the skill ordinarily required where referral to or consultation or association with another lawyer
would be impractical. Even in an emergency, however, assistance should be limited to that reasonably
necessary in the circumstances, for ill-considered action under emergency conditions can jeopardize
the client's interest.
[4] A lawyer may accept representation where the requisite level of competence can be achieved by
reasonable preparation. This applies as well to a lawyer who is appointed as counsel for an
unrepresented person. See also Rule 6.2.

Thoroughness and Preparation
[5] Competent handling of a particular matter includes inquiry into and analysis of the factual and
legal elements of the problem and use of methods and procedures meeting the standards of competent
practitioners. It also includes adequate preparation. The required attention and preparation are
determined in part by what is at stake; major litigation and complex transactions ordinarily require
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more extensive treatment than matters of lesser complexity and consequence. An agreement between
the lawyer and the client regarding the scope of the representation may limit the matters for which
the lawyer is responsible. See Rule 1.2(c).
Maintaining Competence
[6] To maintain the requisite knowledge and skill, a lawyer should keep abreast of changes in the law
and its practice, engage in continuing study and education and comply with all continuing legal
education requirements to which the lawyer is subj

Rule 1.2. Scope of Representation and Allocation of Authority Between Client and Lawyer.
(a) Subject to paragraphs (c) and (d), a lawyer shall abide by a client's decisions concerning the
objectives of representation and, as required by Rule 1.4, shall consult with the client as to the means
by which they are to be pursued. A lawyer may take such action on behalf of the client as is impliedly
authorized to carry out the representation. A lawyer shall abide by a client's decision whether to settle
a matter. In a criminal case, the lawyer shall abide by the client's decision, after consultation with the
lawyer, as to a plea to be entered, whether to waive jury trial and whether the client will testify.
(b) A lawyer’s representation of a client, including representation by appointment, does not constitute
an endorsement of the client’s political, economic, social or moral views or activities.
(c) A lawyer may limit the scope of the representation if the limitation is reasonable under the
circumstances and the client gives informed consent.
(d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows
is criminal or fraudulent, but a lawyer may discuss the legal consequences of any proposed course of
conduct with a client and may counsel or assist a client to make a good faith effort to determine the
validity, scope, meaning or application of the law.
Comment
Allocation of Authority between Client and Lawyer
[1] Paragraph (a) confers upon the client the ultimate authority to determine the purposes to be served
by legal representation, within the limits imposed by law and the lawyer's professional obligations.
The decisions specified in paragraph (a), such as whether to settle a civil matter, must also be made
by the client. See Rule 1.4(a)(1) for the lawyer’s duty to communicate with the client about such
decisions. With respect to the means by which the client’s objectives are to be pursued, the lawyer
shall consult with the client as required by Rule 1.4(a)(2) and may take such action as is impliedly
authorized to carry out the representation.
[2] On occasion, however, a lawyer and a client may disagree about the means to be used to
accomplish the client’s objectives. Clients normally defer to the special knowledge and skill of their
lawyer with respect to the means to be used to accomplish their objectives, particularly with respect
Page 47 of 95

to technical, legal and tactical matters. Conversely, lawyers usually defer to the client regarding such
questions as the expense to be incurred and concern for third persons who might be adversely affected.
Because of the varied nature of the matters about which a lawyer and client might disagree and
because the actions in question may implicate the interests of a tribunal or other persons, this Rule
does not prescribe how such disagreements are to be resolved. Other law, however, may be applicable
and should be consulted by the lawyer. The lawyer should also consult with the client and seek a
mutually acceptable resolution of the disagreement. If such efforts are unavailing and the lawyer has
a fundamental disagreement with the client, the lawyer may withdraw from the representation. See
Rule 1.16(b)(4). Conversely, the client may resolve the disagreement by discharging the lawyer. See
Rule 1.16(a)(3).
[3] At the outset of a representation, the client may authorize the lawyer to take specific action on the
client’s behalf without further consultation. Absent a material change in circumstances and subject to
Rule 1.4, a lawyer may rely on such an advance authorization. The client may, however, revoke such
authority at any time.
[4] In a case in which the client appears to be suffering diminished capacity, the lawyer’s duty to
abide by the client’s decisions is to be guided by reference to Rule 1.14.
Independence from Client’s Views or Activities
[5] Legal representation should not be denied to people who are unable to afford legal services or
whose cause is controversial or the subject of popular disapproval. By the same token, representing a
client does not constitute approval of the client’s views or activities.
Agreements Limiting Scope of Representation
[6] The scope of services to be provided by a lawyer may be limited by agreement with the client or
by the terms under which the lawyer's services are made available to the client. When a lawyer has
been retained by an insurer to represent an insured, for example, the representation may be limited to
matters related to the insurance coverage. A limited representation may be appropriate because the
client has limited objectives for the representation. In addition, the terms upon which representation
is undertaken may exclude specific means that might otherwise be used to accomplish the client’s
objectives. Such limitations may exclude actions that the client thinks are too costly or that the lawyer
regards as repugnant or imprudent.
[7] Although this Rule affords the lawyer and client substantial latitude to limit the representation,
the limitation must be reasonable under the circumstances. If, for example, a client’s objective is
limited to securing general information about the law the client needs in order to handle a common
and typically uncomplicated legal problem, the lawyer and client may agree that the lawyer’s services
will be limited to a brief telephone consultation. Such a limitation, however, would not be reasonable
if the time allotted were not sufficient to yield advice upon which the client could rely. Although an
agreement for a limited representation does not exempt a lawyer from the duty to provide competent
representation, the limitation is a factor to be considered when determining the legal knowledge, skill,
thoroughness and preparation reasonably necessary for the representation. See Rule 1.1.
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[8] All agreements concerning a lawyer’s representation of a client must accord with the Rules of
Professional Conduct and other law. See, e.g., Rules 1.1, 1.8 and 5.6.
Criminal, Fraudulent and Prohibited Transactions
[9] Paragraph (d) prohibits a lawyer from knowingly counseling or assisting a client to commit a
crime or fraud. This prohibition, however, does not preclude the lawyer from giving an honest opinion
about the actual consequences that appear likely to result from a client's conduct. Nor does the fact
that a client uses advice in a course of action that is criminal or fraudulent of itself make a lawyer a
party to the course of action. There is a critical distinction between presenting an analysis of legal
aspects of questionable conduct and recommending the means by which a crime or fraud might be
committed with impunity.
[10] When the client's course of action has already begun and is continuing, the lawyer's responsibility
is especially delicate. The lawyer is required to avoid assisting the client, for example, by drafting or
delivering documents that the lawyer knows are fraudulent or by suggesting how the wrongdoing
might be concealed. A lawyer may not continue assisting a client in conduct that the lawyer originally
supposed was legally proper but then discovers is criminal or fraudulent. The lawyer must, therefore,
withdraw from the representation of the client in the matter. See Rule 1.16(a). In some cases,
withdrawal alone might be insufficient. It may be necessary for the lawyer to give notice of the fact
of withdrawal and to disaffirm any opinion, document, affirmation or the like. See Rule 4.1.
[11] Where the client is a fiduciary, the lawyer may be charged with special obligations in dealings
with a beneficiary.
[12] Paragraph (d) applies whether or not the defrauded party is a party to the transaction. Hence, a
lawyer must not participate in a transaction to effectuate criminal or fraudulent avoidance of tax
liability. Paragraph (d) does not preclude undertaking a criminal defense incident to a general retainer
for legal services to a lawful enterprise. The last clause of paragraph (d) recognizes that determining
the validity or interpretation of a statute or regulation may require a course of action involving
disobedience of the statute or regulation or of the interpretation placed upon it by governmental
authorities.
[13] If a lawyer comes to know or reasonably should know that a client expects assistance not
permitted by the Rules of Professional Conduct or other law or if the lawyer intends to act contrary
to the client’s instructions, the lawyer must consult with the client regarding the limitations on the
lawyer’s conduct. See Rule 1.4(a)(5).
[14] Lawyers are encouraged to advise their clients that their representations are guided by the Utah
Standards of Professionalism and Civility and to provide a copy to their clients.
Rule 1.3. Diligence.
A lawyer shall act with reasonable diligence and promptness in representing a client.
Comment
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[1] A lawyer should pursue a matter on behalf of a client despite opposition, obstruction or personal
inconvenience to the lawyer and take whatever lawful and ethical measures are required to vindicate
a client's cause or endeavor. A lawyer must act with commitment and dedication to the interests of
the client and with zeal in advocacy upon the client's behalf. A lawyer is not bound, however, to press
for every advantage that might be realized for a client. For example, a lawyer may have authority to
exercise professional discretion in determining the means by which a matter should be pursued. See
Rule 1.2. The lawyer's duty to act with reasonable diligence does not require the use of offensive
tactics or preclude the treating of all persons involved in the legal process with courtesy and respect.
[2] A lawyer’s work load must be controlled so that each matter can be handled competently.
[3] Perhaps no professional shortcoming is more widely resented than procrastination. A client's
interests often can be adversely affected by the passage of time or the change of conditions; in extreme
instances, as when a lawyer overlooks a statute of limitations, the client's legal position may be
destroyed. Even when the client's interests are not affected in substance, however, unreasonable delay
can cause a client needless anxiety and undermine confidence in the lawyer's trustworthiness. A
lawyer’s duty to act with reasonable promptness, however, does not preclude the lawyer from
agreeing to a reasonable request for a postponement that will not prejudice the lawyer’s client.
[4] Unless the relationship is terminated as provided in Rule1.16, a lawyer should carry through to
conclusion all matters undertaken for a client. If a lawyer's employment is limited to a specific matter,
the relationship terminates when the matter has been resolved. If a lawyer has served a client over a
substantial period in a variety of matters, the client sometimes may assume that the lawyer will
continue to serve on a continuing basis unless the lawyer gives notice of withdrawal. Doubt about
whether a client-lawyer relationship still exists should be clarified by the lawyer, preferably in
writing, so that the client will not mistakenly suppose the lawyer is looking after the client's affairs
when the lawyer has ceased to do so. For example, if a lawyer has handled a judicial or administrative
proceeding that produced a result adverse to the client and the lawyer and the client have not agreed
that the lawyer will handle the matter on appeal, the lawyer must consult with the client about the
possibility of appeal before relinquishing responsibility for the matter. See Rule 1.4(a)(2). Whether
the lawyer is obligated to prosecute the appeal for the client depends on the scope of the representation
the lawyer has agreed to provide to the client. See Rule 1.2.
[5] To prevent neglect of client matters in the event of a sole practitioner’s death or disability, the
duty of diligence may require that each sole practitioner prepare a plan, in conformity with applicable
rules, that designates another competent lawyer to review client files, notify each client of the lawyer’s
death or disability, and determine whether there is a need for immediate protective action. Cf. Rule
27 of the Utah Rules for Lawyer Discipline and Disability (providing for court appointment of a
lawyer to inventory files and take other protective action in absence of a plan providing for another
lawyer to protect the interests of the clients of a deceased or disabled lawyer).
Rule 1.5. Fees.
(a) A lawyer shall not make an agreement for, charge or collect an unreasonable fee or an
unreasonable amount for expenses. The factors to be considered in determining the reasonableness of
a fee include the following:
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(a)(1) the time and labor required, the novelty and difficulty of the questions involved and the skill
requisite to perform the legal service properly;
(a)(2) the likelihood, if apparent to the client, that the acceptance of the particular employment will
preclude other employment by the lawyer;
(a)(3) the fee customarily charged in the locality for similar legal services;
(a)(4) the amount involved and the results obtained;
(a)(5) the time limitations imposed by the client or by the circumstances;
(a)(6) the nature and length of the professional relationship with the client;
(a)(7) the experience, reputation and ability of the lawyer or lawyers performing the services; and
(a)(8) whether the fee is fixed or contingent.
(b) The scope of the representation and the basis or rate of the fee and expenses for which the client
will be responsible shall be communicated to the client, preferably in writing, before or within a
reasonable time after commencing the representation, except when the lawyer will charge a regularly
represented client on the same basis or rate. Any changes in the basis or rate of the fee or expenses
shall also be communicated to the client.
(c) A fee may be contingent on the outcome of the matter for which the service is rendered, except in
a matter in which a contingent fee is prohibited by paragraph (d) or other law. A contingent fee
agreement shall be in a writing signed by the client and shall state the method by which the fee is to
be determined, including the percentage or percentages that shall accrue to the lawyer in the event of
settlement, trial or appeal; litigation and other expenses to be deducted from the recovery; and whether
such expenses are to be deducted before or after the contingent fee is calculated. The agreement must
clearly notify the client of any expenses for which the client will be liable whether or not the client is
the prevailing party. Upon conclusion of a contingent fee matter, the lawyer shall provide the client
with a written statement stating the outcome of the matter and, if there is a recovery, showing the
remittance to the client and the method of its determination.
(d) A lawyer shall not enter into an arrangement for, charge or collect:
(d)(1) any fee in a domestic relations matter, the payment or amount of which is contingent upon the
securing of a divorce or upon the amount of alimony or support, or property settlement in lieu thereof;
or
(d)(2) a contingent fee for representing a defendant in a criminal case.
(e) A division of a fee between lawyers who are not in the same firm may be made only if:
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(e)(1) the division is in proportion to the services performed by each lawyer or each lawyer assumes
joint responsibility for the representation;
(e)(2) the client agrees to the arrangement, including the share each lawyer will receive, and the
agreement is confirmed in writing; and(e)(3) the total fee is reasonable.
Comment
Reasonableness of Fee and Expenses
[1] Paragraph (a) requires that lawyers charge fees that are reasonable under the circumstances. The
factors specified in (a)(1) through (a)(8) are not exclusive. Nor will each factor be relevant in each
instance. Paragraph (a) also requires that expenses for which the client will be charged must be
reasonable. A lawyer may seek reimbursement for the cost of services performed in-house, such as
copying, or for other expenses incurred in-house, such as telephone charges, either by charging a
reasonable amount to which the client has agreed in advance or by charging an amount that reasonably
reflects the cost incurred by the lawyer.
Basis or Rate of Fee
[2] When the lawyer has regularly represented a client, they ordinarily will have evolved an
understanding concerning the basis or rate of the fee and the expenses for which the client will be
responsible. In a new client-lawyer relationship, however, an understanding as to fees and expenses
must be promptly established. Generally, it is desirable to furnish the client with at least a simple
memorandum or copy of the lawyer’s customary fee arrangements that states the general nature of
the legal services to be provided, the basis, rate or total amount of the fee and whether and to what
extent the client will be responsible for any costs, expenses or disbursements in the course of the
representation. A written statement concerning the terms of the engagement reduces the possibility
of misunderstanding.
[3] Contingent fees, like any other fees, are subject to the reasonableness standard of paragraph (a) of
this Rule. In determining whether a particular contingent fee is reasonable, or whether it is reasonable
to charge any form of contingent fee, a lawyer must consider the factors that are relevant under the
circumstances. Applicable law may impose limitations on contingent fees, such as a ceiling on the
percentage allowable, or may require a lawyer to offer clients an alternative basis for the fee.
Applicable law also may apply to situations other than a contingent fee, for example, government
regulations regarding fees in certain tax matters.
Terms of Payment
[4] A lawyer may require advance payment of a fee but is obligated to return any unearned portion.
See Rule1.16(d). A lawyer may accept property in payment for services, such as an ownership interest
in an enterprise, providing this does not involve acquisition of a proprietary interest in the cause of
action or subject matter of the litigation contrary to Rule 1.8(i). However, a fee paid in property
instead of money may be subject to the requirements of Rule 1.8(a) because such fees often have the
essential qualities of a business transaction with the client.
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[5] An agreement may not be made whose terms might induce the lawyer improperly to curtail
services for the client or perform them in a way contrary to the client's interest. For example, a lawyer
should not enter into an agreement whereby services are to be provided only up to a stated amount
when it is foreseeable that more extensive services probably will be required, unless the situation is
adequately explained to the client. Otherwise, the client might have to bargain for further assistance
in the midst of a proceeding or transaction. However, it is proper to define the extent of services in
light of the client's ability to pay. A lawyer should not exploit a fee arrangement based primarily on
hourly charges by using wasteful procedures.
Prohibited Contingent Fees
[6] Paragraph (d) prohibits a lawyer from charging a contingent fee in a domestic relations matter
when payment is contingent upon the securing of a divorce or upon the amount of alimony or support
or property settlement to be obtained. This provision does not preclude a contract for a contingent fee
for legal representation in connection with the recovery of post-judgment balances due under support,
alimony or other financial orders because such contracts do not implicate the same policy concerns.
Division of Fees
[7] A division of fee is a single billing to a client covering the fee of two or more lawyers who are not
in the same firm. A division of fee facilitates association of more than one lawyer in a matter in which
neither alone could serve the client as well, and most often is used when the fee is contingent and the
division is between a referring lawyer and a trial specialist. Paragraph (e) permits the lawyers to divide
a fee either on the basis of the proportion of services they render or if each lawyer assumes
responsibility for the representation as a whole. In addition, the client must agree to the arrangement,
including the share that each lawyer is to receive, and the agreement must be confirmed in writing.
Contingent fee agreements must be in a writing signed by the client and must otherwise comply with
paragraph (c) of this Rule. Joint responsibility for the representation entails financial and ethical
responsibility for the representation as if the lawyers were associated in a partnership. A lawyer
should only refer a matter to a lawyer whom the referring lawyer reasonably believes is competent to
handle the matter. See Rule 1.1.
[8] Paragraph (e) does not prohibit or regulate division of fees to be received in the future for work
done when lawyers were previously associated in a law firm.
Disputes over Fees
[9] If a procedure has been established for resolution of fee disputes, such as an arbitration or
mediation procedure established by the Bar, the lawyer must comply with the procedure when it is
mandatory, and, even when it is voluntary, the lawyer should conscientiously consider submitting to
it. Law may prescribe a procedure for determining a lawyer's fee, for example, in representation of
an executor or administrator, a class or a person entitled to a reasonable fee as part of the measure of
damages. The lawyer entitled to such a fee and a lawyer representing another party concerned with
the fee should comply with the prescribed procedure.
Rule 1.16. Declining or terminating representation.
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(a) Except as stated in paragraph (c), a lawyer shall not represent a client or, where representation has
commenced, shall withdraw from the representation of a client if:
(a)(1) the representation will result in violation of the rules of professional conduct or other law;
(a)(2) the lawyer’s physical or mental condition materially impairs the lawyer’s ability to represent
the client; or
(a)(3) the lawyer is discharged.
(b) Except as stated in paragraph (c), a lawyer may withdraw from representing a client if:
(b)(1) withdrawal can be accomplished without material adverse effect on the interests of the client ;
(b)(2) the client persists in a course of action involving the lawyer’s services that the lawyer
reasonably believes is criminal or fraudulent;
(b)(3) the client has used the lawyer’s services to perpetrate a crime or fraud;
(b)(4) the client insists upon taking action that the lawyer considers repugnant or with which the
lawyer has a fundamental disagreement;
(b)(5) the client fails substantially to fulfill an obligation to the lawyer regarding the lawyer's services
and has been given reasonable warning that the lawyer will withdraw unless the obligation is fulfilled;
(b)(6) the representation will result in an unreasonable financial burden on the lawyer or has been
rendered unreasonably difficult by the client; or
(b)(7) other good cause for withdrawal exists.
(c) A lawyer must comply with applicable law requiring notice to or permission of a tribunal when
terminating a representation. When ordered to do so by a tribunal, a lawyer shall continue
representation notwithstanding good cause for terminating the representation.
(d) Upon termination of representation, a lawyer shall take steps to the extent reasonably practicable
to protect a client’s interests, such as giving reasonable notice to the client, allowing time for
employment of other counsel, surrendering papers and property to which the client is entitled and
refunding any advance payment of fee or expense that has not been earned or incurred. The lawyer
must provide, upon request, the client's file to the client. The lawyer may reproduce and retain copies
of the client file at the lawyer's expense.
Comment
1. A lawyer should not accept representation in a matter unless it can be performed competently,
promptly, without improper conflict of interest and to completion. Ordinarily, a representation in a
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matter is completed when the agreed upon assistance has been concluded. See Rules 1.2(c) and 6.5.
See also Rule 1.3, Comment 4.
Mandatory Withdrawal
2. A lawyer ordinarily must decline or withdraw from representation if the client demands that the
lawyer engage in conduct that is illegal or violates the rules of professional conduct or other law. The
lawyer is not obliged to decline or withdraw simply because the client suggests such a course of
conduct; a client may make such a suggestion in the hope that a lawyer will not be constrained by a
professional obligation.
3. When a lawyer has been appointed to represent a client, withdrawal ordinarily requires approval of
the appointing authority. See also Rule 6.2. Similarly, court approval or notice to the court is often
required by applicable law before a lawyer withdraws from pending litigation. Difficulty may be
encountered if withdrawal is based on the client’s demand that the lawyer engage in unprofessional
conduct. The court may request an explanation for the withdrawal, while the lawyer may be bound to
keep confidential the facts that would constitute such an explanation. The lawyer’s statement that
professional considerations require termination of the representation ordinarily should be accepted as
sufficient. Lawyers should be mindful of their obligations to both clients and the court under Rules
1.6 and 3.3.
Discharge
4. A client has a right to discharge a lawyer at any time, with or without cause, subject to liability for
payment for the lawyer’s services. Where future dispute about the withdrawal may be anticipated, it
may be advisable to prepare a written statement reciting the circumstances.
5. Whether a client can discharge appointed counsel may depend on applicable law. A client seeking
to do so should be given a full explanation of the consequences. These consequences may include a
decision by the appointing authority that appointment of successor counsel is unjustified, thus
requiring self representation by the client.
6. If the client has severely diminished capacity, the client may lack the legal capacity to discharge
the lawyer, and in any event the discharge may be seriously adverse to the client’s interests. The
lawyer should make special effort to help the client consider the consequences and may take
reasonably necessary protective action as provided in Rule 1.14.
Optional Withdrawal
7. A lawyer may withdraw from representation in some circumstances. The lawyer has the option to
withdraw if it can be accomplished without material adverse effect on the client’s interests.
Withdrawal is also justified if the client persists in a course of action that the lawyer reasonably
believes is criminal or fraudulent, for a lawyer is not required to be associated with such conduct even
if the lawyer does not further it. Withdrawal is also permitted if the lawyer's services were misused
in the past even if that would materially prejudice the client. The lawyer may also withdraw where
the client insists on taking action that the lawyer considers repugnant or with which the lawyer has a
fundamental disagreement.
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8. A lawyer may withdraw if the client refuses to abide by the terms of an agreement relating to the
representation, such as an agreement concerning fees or court costs or an agreement limiting the
objectives of the representation.
Assisting the Client upon Withdrawal
9. Even if the lawyer has been unfairly discharged by the client, a lawyer must take all reasonable
steps to mitigate the consequences to the client. See Rule 1.15. Upon termination of representation, a
lawyer shall provide, upon request, the client’s file to the client notwithstanding any other law,
including attorney lien laws. It is impossible to set forth one all encompassing definition of what
constitutes the client file. However, the client file generally would include the following: all papers
and property the client provides to the lawyer; litigation materials such as pleadings, motions,
discovery, and legal memoranda; all correspondence; depositions; expert opinions; business records;
exhibits or potential evidence; and witness statements. The client file generally would not include the
following: the lawyer's work product such as recorded mental impressions; research notes; legal
theories; internal memoranda; and unfiled pleadings. The Utah rule differs from the ABA Model Rule
in requiring that papers and property considered to be part of the client’s file be returned to the client
notwithstanding any other laws or fees or expenses owing to the lawyer.
Rule 5.1. Responsibilities of Partners, Managers, and Supervisory Lawyers.
(a) A partner in a law firm, and a lawyer who individually or together with other lawyers possesses
comparable managerial authority in a law firm, shall make reasonable efforts to ensure that the firm
has in effect measures giving reasonable assurance that all lawyers in the firm conform to the Rules
of Professional Conduct.
(b) A lawyer having direct supervisory authority over another lawyer shall make reasonable efforts
to ensure that the other lawyer conforms to the Rules of Professional Conduct.
(c) A lawyer shall be responsible for another lawyer's violation of the Rules of Professional Conduct
if:
(c)(1) The lawyer orders or, with knowledge of the specific conduct, ratifies the conduct involved; or
(c)(2) The lawyer is a partner or has comparable managerial authority in the law firm in which the
other lawyer practices or has direct supervisory authority over the other lawyer, and knows of the
conduct at a time when its consequences can be avoided or mitigated but fails to take reasonable
remedial action.
Comment
[1] Paragraph (a) applies to lawyers who have managerial authority over the professional work of a
firm. This includes members of a partnership, the shareholders in a law firm organized as a
professional corporation and members of other associations authorized to practice law; lawyers
having comparable managerial authority in a legal services organization or a law department of an
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enterprise or government agency; and lawyers who have intermediate managerial responsibilities in
a firm. Paragraph (b) applies to lawyers who have supervisory authority over the work of other
lawyers in a firm.
[2] Paragraph (a) requires lawyers with managerial authority within a firm to make reasonable efforts
to establish internal policies and procedures designed to provide reasonable assurance that all lawyers
in the firm will conform to the Rules of Professional Conduct. Such policies and procedures include
those designed to detect and resolve conflicts of interest, identify dates by which actions must be
taken in pending matters, account for client funds and property and ensure that inexperienced lawyers
are properly supervised. The responsibility for the firm’s compliance with paragraph (a) resides with
each partner, or other lawyer in the firm with comparable authority.
[2a] Utah’s Comment [2] to this Rule differs from the ABA Model Rule’s Comment [2]. The Model
Rule Comment [2] might suggest the possibility that a firm could be in violation of the Rule without
an individual or group of individuals also being in violation. Utah’s Comment [2] makes clear that
even though the concept of firm discipline is possible, a firm should not be responsible in the absence
of individual culpability for a rule violation.
[3] Other measures that may be required to fulfill the responsibility prescribed in paragraph (a) can
depend on the firm's structure and the nature of its practice. In a small firm of experienced lawyers,
informal supervision and periodic review of compliance with the required systems ordinarily will
suffice. In a large firm, or in practice situations in which difficult ethical problems frequently arise,
more elaborate measures may be necessary. Some firms, for example, have a procedure whereby
junior lawyers can make confidential referral of ethical problems directly to a designated senior
partner or special committee. See Rule 5.2. Firms, whether large or small, may also rely on continuing
legal education in professional ethics. In any event, the ethical atmosphere of a firm can influence the
conduct of all its members and the partners may not assume that all lawyers associated with the firm
will inevitably conform to the Rules.
[4] Paragraph (c)(1) expresses a general principle of personal responsibility for acts of another. See
also Rule 8.4(a).
[5] Paragraph (c)(2) defines the duty of a partner or other lawyer having comparable managerial
authority in a law firm, as well as a lawyer who has direct supervisory authority over performance of
specific legal work by another lawyer. Whether a lawyer has such supervisory authority in particular
circumstances is a question of fact. Partners and lawyers with comparable authority have at least
indirect responsibility for all work being done by the firm, while a partner or manager in charge of a
particular matter ordinarily also has supervisory responsibility for the work of other firm lawyers
engaged in the matter. Appropriate remedial action by a partner or managing lawyer would depend
on the immediacy of that lawyer’s involvement and the seriousness of the misconduct. A supervisor
is required to intervene to prevent avoidable consequences of misconduct if the supervisor knows that
the misconduct occurred. Thus, if a supervising lawyer knows that a subordinate misrepresented a
matter to an opposing party in negotiation, the supervisor as well as the subordinate has a duty to
correct the resulting misapprehension.
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[6] Professional misconduct by a lawyer under supervision could reveal a violation of paragraph (b)
on the part of the supervisory lawyer even though it does not entail a violation of paragraph (c)
because there was no direction, ratification or knowledge of the violation.
[7] Apart from this Rule and Rule 8.4(a), a lawyer does not have disciplinary liability for the conduct
of a partner, associate or subordinate. Whether a lawyer may be liable civilly or criminally for another
lawyer's conduct is a question of law beyond the scope of these Rules.
[8] The duties imposed by this Rule on managing and supervising lawyers do not alter the personal
duty of each lawyer in a firm to abide by the Rules of Professional Conduct. See Rule 5.2(a).
Rule 5.2. Responsibilities of a Subordinate Lawyer.
(a) A lawyer is bound by the Rules of Professional Conduct notwithstanding that the lawyer acted at
the direction of another person.
(b) A subordinate lawyer does not violate the Rules of Professional Conduct if that lawyer acts in
accordance with a supervisory lawyer's reasonable resolution of a question of professional duty.

Comment
[1] Although a lawyer is not relieved of responsibility for a violation by the fact that the lawyer acted
at the direction of a supervisor, that fact may be relevant in determining whether a lawyer had the
knowledge required to render conduct a violation of the Rules. For example, if a subordinate filed a
frivolous pleading at the direction of a supervisor, the subordinate would not be guilty of a
professional violation unless the subordinate knew of the document's frivolous character.
[2] When lawyers in a supervisor-subordinate relationship encounter a matter involving professional
judgment as to ethical duty, the supervisor may assume responsibility for making the judgment.
Otherwise a consistent course of action or position could not be taken. If the question can reasonably
be answered only one way, the duty of both lawyers is clear and they are equally responsible for
fulfilling it. If the question is reasonably arguable, someone has to decide upon the course of action.
That authority ordinarily reposes in the supervisor, and a subordinate may be guided accordingly. For
example, if a question arises whether the interests of two clients conflict under Rule 1.7, the
supervisor's reasonable resolution of the question should protect the subordinate professionally if the
resolution is subsequently challenged.
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Applicable Rules for Hypothetical # 4:
Obtaining a Releases in the Face of a Fee Dispute: Not as Straightforward as it Seems
“If I am going to cut this client (or ex-client) a break on outstanding legal fees, s/he is going to sign a
release of all claims – known and unknown. I am not going to reduce fees only to face a malpractice
claim down the road.” Isn’t a release a reasonable ‘quid-pro-quo’ for reducing the bill for legal
services—after all, I did provide the services and now I will be writing them down?
What are the ethical obligations of a lawyer entering into an agreement with a release of all claims?
In factual circumstances like the above, the attorney must be mindful of four issues:
1) Is there a conflict of interest?
2) How must the attorney proceed in order to fulfill his/her fiduciary duties?
3) What disclosures must the attorney make to the client (including disclosure of the facts giving rise
to the malpractice claim and full disclosure/explanation of the terms of the proposed settlement)? and
4) Should the attorney withdraw from representation?
Rules:
1. A fee dispute, by itself, does not require the lawyer to withdraw although withdrawal is permissive
under Utah Rule of Professional Conduct 1.16. However, prior to commencing a suit for collection
of fees, the attorney should withdraw from all matters on which s/he represents the client.
2. A fee dispute, by itself, does not create a conflict of interest. However, where the fee dispute involves
a potential malpractice claim which the lawyer intends, or in effect, is released by the settlement
agreement, Rule 1.8(h) applies. This rule provides that an attorney shall not settle a claim or potential
claim for malpractice unless the client is informed in writing that s/he may seek the advice of
independent counsel regarding the settlement, and the client is given a reasonable opportunity to seek
that advice. Also, such a settlement involves a conflict of interest in that the attorney has a
financial/professional interest in the representation, i.e., the desire to avoid a malpractice
claim. Consequently, if the attorney intends to accept or continue representation of the client, as with
any conflict, s/he must provide written disclosure of the same (i.e., disclosure of all relevant
circumstances and of the actual and reasonably foreseeable adverse consequences). (Rule 1.7).
3. Regardless of whether the fee dispute involves the release of a potential or actual malpractice claim,
the attorney should advice the client that s/he cannot represent the client with respect to the fee dispute
itself.
4. Because of an attorney’s obligation to keep a client informed of significant developments (Rule 1.4
Communication), where the lawyer believes s/he has committed malpractice, s/he must promptly
communicate to the client the factual information pertaining to the malpractice claim.
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[*P1] Nathan Jardine was suspended from
the practice of law for three years following a
panoply of alleged violations of the Rules of

Professional Conduct. After reviewing the
alleged violations, we determined that the more
appropriate sanction was a suspension for
eighteen months. We issued an order modifying
the duration of his suspension. This opinion
explains our reasoning.

BACKGROUND
[*P2] On the advice of the Office of
Professional Conduct (OPC), the district court
ruled that Mr. Jardine violated ethical rules in his
dealings with four clients. To make OPC's
allegations more understandable, we will
segment our description and analysis of Mr.
Jardine's alleged misdeeds by the four clients
that he allegedly victimized.

I Mildred Gardner by this
statement and my check for the
amount of $5,000.00, do hereby
retain Mr. Nathan Jardine of Jardine
law offices for services associated
with or regarding my personal
financial matters. I understand that
this retainer is non-refundable. I
understand that Mr. Jardine is
accommodating
my
physical
limitations at this time and I hereby
agree to meet with him formally as
soon as I am feeling better. I
understand that Mr. Jardine will
have me a sign a more formal fee
agreement or retainer contract at
that time which will [***3] reflect
the same terms stated herein above.

I. MILDRED GARDNER
[*P3]
One of Mr. Jardine's former
employees, Kelli Hatch, approached [***2] Mr.
Jardine about representing her friend, an elderly
woman named Mildred Gardner. Ms. Gardner
was being harassed by her son, David. She
wanted to disinherit David and sought Mr.
Jardine's aid in this endeavor. Ms. Hatch asked
Mr. Jardine if he would revise Ms. Gardner's
estate plan and work to prevent the harassment
from David. Mr. Jardine told Ms. Hatch that he
did not do estate planning work and referred her
to another attorney. Ms. Hatch relayed this
message to Ms. Gardner, but nevertheless Ms.
Gardner decided she wanted to hire Mr. Jardine
to represent her.
[*P4] Ms. Hatch wrote a note on a notepad.
Ms. Gardner signed the handwritten note, which
read
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[*P5] Mr. Jardine accepted this note as a
preliminary fee agreement and deposited Ms.
Gardner's $5,000 nonrefundable retainer into his
operating account.
[*P6] Mr. Jardine scheduled appointments
with Ms. Gardner, but she was unable to attend
them because of her frail health. He did not go
to her home to meet with her until March 2006,
four months after he was retained. He did not
meet with anyone in her family to assess her
capacity or learn about her finances. He did,
however, attempt to stop David's harassment. He
was also available to Ms. Gardner, should she
call, and, in Mr. Jardine's words, he provided her
with "peace of mind."
[*P7] [**519] Mr. Jardine was given two
letters, signed by Ms. Gardner. One authorized
Mr. Jardine to give $9,000 to Paula Ashby for
her son's tuition. The other authorized Ms.
Ashby to withdraw funds for her own rent from

Ms. Gardner's bank accounts. Mr. Jardine never
inquired into the authenticity of these
authorizations. In December 2005, Ms. Gardner
authorized Mr. Jardine to release information
and discuss all financial matters with Ms.
Ashby, Mildred Hutchinson, and Stuart Clark.
Mr. Jardine did not meet with these people.
[*P8] In March [***4] and April 2006, a
representative of JP Morgan Chase Bank
notified Mr. Jardine that Ms. Gardner's accounts
with the bank were being drained. Around that
same time, a representative from Zions Bank
contacted Ms. Ashby to discuss the losses from
Ms. Gardner's accounts. Ms. Ashby referred the
Zions Bank representative to Mr. Jardine. Ms.
Ashby later pled guilty to Attempted
Abuse/Neglect/Exploitation of a Vulnerable
Adult in relation to misappropriating $140,000
from Ms. Gardner's accounts.
[*P9] About this time, Ms. Gardner was
adjudicated to be incompetent. An attorney was
appointed to assist her. That attorney asked Mr.
Jardine to return the retainer. Mr. Jardine
returned $2,000 of the $5,000 retainer. He kept
$3,000 for work he had performed and for
making himself available to her.
[*P10] OPC contended, and the district
court agreed, that Mr. Jardine's actions in the
Gardner Matter violated the following Rules of
Professional Conduct: rule 1.2(a) (Scope of
Representation); rule 1.4(a) (Communication);
rule 1.4(b) (Communication); rule 1.5(a) (Fees);
rule 1.15(a), (c) and (d) (Safekeeping Property).

II. SUSAN MECHAM
[*P11] Susan Mecham was charged with
aggravated kidnaping, a first-degree felony. Her
husband [***5] was the complaining witness.
When charged, she was also in the midst of
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divorce proceedings. She hired Mr. Jardine to
represent her in both the criminal and divorce
proceedings.
During
the
course
of
representation, a protective order was entered
against Ms. Mecham. Mr. Jardine agreed to
represent her in that matter as well.
[*P12] Mr. Jardine charged Ms. Mecham
$10,000. The signed fee agreement described
this as a "non-refundable retainer." The
controversial paragraph states, with emphasis in
the original,

In order to induce Attorney to
accept
the
above-referenced
representation,
work
and
employment, Client . . . agrees to
post a non-refundable retainer of
$10,000. Said retainer is earned at
the moment Client signs this
contract. The parties agree that
THIS RETAINER IS NONREFUNDABLE; however, the
retainer may be refunded if attorney
materially breaches this agreement.
Nevertheless, Attorney has earned
this retainer, and Client has paid
this retainer for the following
consideration: 1) Attorney has
accepted this case; 2) Attorney has
promised to do the work described
herein; and 3) Attorney has
reserved the time necessary to do
the work described herein; Client
agrees not to ask that the retainer
[***6] be refunded. Client further
agrees that said money belongs to
Attorney and need not be deposited
into his trust account, but shall be
deposited into his operating account
and that said funds shall be used for
Attorney's immediate use and

benefit. All future monies paid by
Client to Attorney are also in the
nature of a non-refundable retainer
as described in this paragraph.
Client agrees that should Client's
total bill amount to more than
$10,000 Client will pay Attorney
for all amounts over and above said
amount billed to client. . . .

[*P13] Susan Mecham initialed next to a
paragraph that states, also with the emphasis in
the original,

By Client's initials to the left of
this paragraph, client acknowledges
that his/her understanding that the
retainer is a non-refundable
retainer, that he/she has read this
document, and that he/she has
received a copy of this document.

Another paragraph explained that,
Client agrees that the length of
time attorney is retained is
determined by the amount of work
Attorney is required to do. To that
end, Attorney is retained until he
has worked a certain number of
hours for client depending on the
amount of retainer paid. When
Attorney has worked the prescribed
number of hours, he is no longer
obligated to do any work for client
until he receives another retainer
from client; if Attorney does not
receive another retainer he may
withdraw from representing client
[**520] as long as client's interests
will not be prejudiced. In the event
that Attorney continues with the
representation, client agrees [***7]
to pay for Attorney's time at [$150
per hour for each hour billed by
Nathan N. Jardine and $25 to $85
per hour for each hour billed by
paralegal].
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[*P14] Mr. Jardine accepted Ms. Mecham's
fee agreement and $10,000 nonrefundable
retainer. Consistent with the contract, he
deposited the money in his operating account,
not his trust account. He never sent Ms. Mecham
a monthly billing statement.
[*P15] During the course of representation,
Mr. Jardine traveled five times from Salt Lake
City, Utah, where he lived, to Vernal, Utah,
where Ms. Mecham lived, for court
appearances. That trip takes approximately three
hours each way. Mr. Jardine prepared for the
court appearances, prepared and filed a Motion
for Temporary Alimony, and reviewed a fourinch-thick stack of documents in connection
with the divorce matter. In Ms. Mecham's
criminal matter, Mr. Jardine persuaded the
prosecuting [***8] attorney to file an amended
information reducing the first-degree felony to a
third-degree felony in exchange for Ms.
Mecham's plea of guilty and agreement to waive
her preliminary hearing. In Ms. Mecham's
divorce matter, Mr. Jardine prevented her from
testifying at any hearings so that she would not
give conflicting testimony in her criminal
matter. He also obtained $5,000 for her.

[*P16]
At some point during the
representation,
Ms.
Mecham
became
dissatisfied with Mr. Jardine and hired another
attorney. In September 2006, Ms. Mecham's
new attorney sent a letter to Mr. Jardine asking
for Ms. Mecham's file. Mr. Jardine did not
respond. In December 2006, Ms. Mecham's new
attorney again sent a letter to Mr. Jardine asking
for the file. In January 2007, Mr. Jardine's
secretary sent Ms. Mecham's criminal and
divorce files to the new attorney, but
inadvertently included the file and personal
information of another client without that
client's consent. After OPC began investigating
Mr. Jardine's representation of Ms. Mecham,
Mr. Jardine compiled a report of the time he
spent working on Ms. Mecham's case. He
prepared an exhibit showing that, at his usual
rate of $150 per hour, he would have charged
[***9] Ms. Mecham $13,500 if he had billed her
on an hourly basis.
[*P17] OPC contended, and the district
court agreed, that these actions violated the
following Rules of Professional Conduct: rule
1.5(a) (Fees); rule 1.6(a) (Confidentiality of
Information); rule 1.15(a), (c) and (d)
(Safekeeping Property); and rule 1.16(d)
(Declining or Terminating Representation). Mr.
Jardine agrees that he violated rule 1.16(d)
(Declining or Terminating Representation).

III. JORIE LOOMIS
[*P18] Jorie Loomis was arrested by the
Utah Highway Patrol (UHP) because the UHP
officer incorrectly believed that Mr. Loomis was
driving with a suspended license. Mr. Loomis
hired Mr. Jardine to file a lawsuit against UHP
for wrongful arrest. In April 2001, Mr. Jardine
sent a demand letter to UHP claiming that the
case was worth $100,000. Mr. Jardine sent Mr.
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Loomis a copy of this letter. In May 2002, Mr.
Jardine filed a complaint, but did not serve UHP
within 120 days as required by the Utah Rules of
Civil Procedure. Two years later, in April 2004,
Mr. Jardine moved to dismiss the complaint and
then refiled it within three days. When Mr.
Jardine refiled the complaint, he served it on the
UHP office in Salt Lake City; he should have
[***10] instead served it on the UHP office in
Heber City, Utah. The UHP office in Salt Lake
did not respond to the lawsuit so Mr. Jardine
attempted to enter default against UHP. The
Attorney General appeared and moved to quash
the summons and dismiss the case because
process had been served on UHP at the wrong
location. Mr. Jardine agreed with the Attorney
General that he had served UHP at the wrong
office. He anticipated that the district [**521]
court would dismiss the case so that he could
refile and reserve the case, this time on the UHP
office in Heber City. The district court issued an
order to show cause for failure to prosecute the
case. When neither the parties nor their attorney
appeared for the hearing on the order to show
cause, the district court dismissed the case in
June 2006. At this point, Mr. Jardine refiled the
complaint. But Mr. Loomis had complained to
the Utah State Bar and was in the process of
discharging Mr. Jardine as his attorney. During
the entire six years of representation, Mr. Jardine
rarely communicated with Mr. Loomis, and
when he did, it was mostly to tell Mr. Loomis to
keep waiting.
[*P19] OPC contended, and the district
court agreed, that this conduct violated the
following
[***11] Rules of Professional
Conduct: rule 1.1 (Competence); rule 1.3
(Diligence); and rule 1.4(a) (Communication).
Mr. Jardine agrees that he violated rule 1.3
(Diligence).

IV. KEVIN WOODS
[*P20] Kevin Woods was charged with two
DUIs. He hired Mr. Jardine to represent him.
Mr. Jardine's secretary incorrectly informed Mr.
Jardine that the date for the pretrial conference
and jury trial had been changed. Accordingly,
neither Mr. Jardine nor Mr. Woods appeared.
Mr. Jardine spent the day working in his office.
[*P21] The prosecution's witnesses also
failed to appear that day. The parties could not
reach a plea deal and the matter had to be
continued. The justice court judge, Judge
Virginia Ward, did not try to contact Mr. Jardine
that day. Instead, she issued a bench warrant for
Mr. Woods and personally sent a letter to OPC
complaining that Mr. Jardine had impeded
justice. She asserted that Mr. Woods's interests
were not well served because he was deprived of
the opportunity for a favorable plea deal and the
matter had to be continued.
[*P22] OPC contended, and the district
court agreed, that this conduct violated rule
8.4(d) of the Rules of Professional Conduct
(Misconduct).

V.
DISCIPLINARY
SANCTION

HEARING

AND

[*P23] The [***12] district court found
that Mr. Jardine violated all of the abovementioned rules. It also found that he violated
rule 8.4(a) (Misconduct) because he had
violated other Rules of Professional Conduct.
[*P24] The district court held a sanctions
hearing to consider aggravating and mitigating
circumstances as enumerated in rule 14-607 of
the Supreme Court Rules of Professional
Practice. The district court found the following
aggravating factors: a prior record of discipline,
multiple offenses, a pattern of misconduct,
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refusal to acknowledge the wrongful nature of
the misconduct involved, vulnerability of the
victims, selfish or dishonest motive, substantial
experience in the practice of law, and a lack of
any good faith efforts to make restitution or
rectify the consequences of the misconduct.
[*P25] The district court agreed with OPC
that a three-year suspension from the practice of
law was appropriate. Mr. Jardine appeals this
order of the district court. We have jurisdiction
pursuant to Utah Code section 78A-3-102(3)(c).

STANDARD OF REVIEW
[*P26] Article VIII, section 4 of the Utah
Constitution states, "the Supreme Court by rule
shall govern the practice of law, including
admission to practice law and the [***13]
conduct and discipline of persons admitted to
practice law." "[A] district court finds the facts
and enters an order of discipline that is a final
order unless appealed."1 "[W]e will ordinarily
presume findings of fact to be correct and will
not overturn them unless they are arbitrary,
capricious, or plainly in error."2 "Nevertheless,
in light of our constitutional mandate and the
unique nature of disciplinary actions and our
knowledge of the nature of the practice of law,
we accord less deference to the findings of a
[**522] lower tribunal."3 We "reserve the right
to draw inferences from basic facts which may
differ from the inferences drawn by the lower
tribunal."4 "Although we recognize as a general
proposition the district court's advantaged
position in overall familiarity with the evidence
and the context of the case, on appeal we must
treat the ultimate determination of discipline as
our responsibility."5 "In sum, this Court will
ordinarily presume that the [lower tribunal's]
findings of fact are correct, although we may set
those findings aside if they are not supported by

the evidence. If the evidence warrants, we may
make an independent judgment regarding the
appropriate level of [***14] discipline . . . ."6
7
SUP. CT. R. PROF'L PRACTICE 14602(b).
1 In re Discipline of Babilis, 951 P.2d
207, 213 (Utah 1997).
2 Id. (internal quotation marks omitted).
3 Id. (internal quotation marks omitted).
4
Id. (alterations omitted) (internal
quotation marks omitted).
5 Id.
6 Id. (alteration in original) (internal
quotation marks omitted).

ANALYSIS
[*P27]
We begin with the general
framework governing the discipline of lawyers.
Rule 14-602 of the Supreme Court Rules of
Professional Practice states,

The purpose of imposing lawyer
sanctions is to ensure and maintain
the high standard of professional
conduct required of those who
undertake the discharge of
professional responsibilities as
lawyers, and to protect the public
and the administration of justice
from
lawyers
who
have
demonstrated by their conduct that
they are unable or likely to be
unable to discharge properly their
professional responsibilities.7

[*P28] "A disciplinary sanction is imposed
on a lawyer upon a finding or acknowledgment
that the lawyer has engaged in professional
misconduct."8 The highest possible sanction is
disbarment.9 The next highest possible sanction
is suspension.10 "Suspension is the removal of a
lawyer from the practice of [***15] law for a
specified minimum period of time," between six
months and three years.11 Suspension is
generally appropriate when a lawyer
"knowingly engages in professional misconduct
. . . and causes injury or potential injury to a
party, the public, or the legal system, or causes
interference or potential interference with a legal
proceeding."12 When determining what sanction
is appropriate after a finding of lawyer
misconduct, we consider the following factors:
"(a) the duty violated; (b) the lawyer's mental
state; (c) the potential or actual injury caused by
the lawyer's misconduct; and (d) the existence of
aggravating or mitigating factors [established in
rule 14-607]."13 With this framework in mind,
we turn to the individual allegations of
misconduct levied against Mr. Jardine.

8 Id. 14-604(a).
9 See id. 14-603(b).
10 See id. 14-603(c).
11 Id.
12 Id. 14-605(b)(1).
13 Id. 14-604.
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I. ALLEGED MISCONDUCT

(a)(8) whether the fee is fixed or
contingent.14

A. Rule 1.5 (Fees)
[*P29] Rule 1.5(a) of the Utah Rules of
Professional Conduct states that "[a] lawyer
shall not make an agreement for, charge or
collect an unreasonable fee or an unreasonable
amount for expenses. The factors to be
considered in determining the reasonableness of
a fee include the following:"

These factors do not represent an exclusive list,
and each factor may not be relevant in every
case.15

14 UTAH R. PROF'L CONDUCT 1.5(a).
15 Id. 1.5 cmt. 1.

(a)(1) [***16] the time and labor
required, the novelty and difficulty
of the questions involved and the
skill requisite to perform the legal
service properly;
(a)(2) the likelihood, if apparent
to the client, that the acceptance of
the particular employment will
preclude other employment by the
lawyer;
(a)(3) the fee customarily
charged in the locality for similar
legal services;
(a)(4) the amount involved and
the results obtained;
[**523]
(a)(5) the time
limitations imposed by the client or
by the circumstances;
(a)(6) the nature and length of
the professional relationship with
the client;
(a)(7) the experience, reputation
and ability of the lawyer or lawyers
performing the services; and
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1. Gardner Matter
[*P30] The district court determined that
Mr. Jardine violated rule 1.5 in the Gardner
Matter because he collected $5,000 from Ms.
Gardner and "did nothing on her case and failed
to perform any meaningful legal services." Mr.
Jardine first notes, and we acknowledge, that he
charged Ms. Gardner $5,000 but refunded
$2,000--for [***17] a net gain of $3,000. Thus,
the amount under scrutiny is $3,000, not $5,000.
[*P31] Mr. Jardine also disagrees with the
district court's conclusion that he "did nothing."
He concedes that he did not keep track of his
time, but attributes this to the nature of a
nonrefundable agreement. In his brief to this
court, he lists thirteen services he provided Ms.
Gardner: (i) talked to David Gardner twice and
stopped him from harassing his mother; (ii) met
with Kelli Hatch to assume representation; (iii)
received various documents into the file; (iv)
reviewed Ms. Gardner's current will and trust
documents in anticipation of revising them; (v)
made three or four appointments for Mildred
Gardner to come into the office; (vi) spoke with
a bank representative; (vii) went to visit Mildred
Gardner and talked to her about her assets and

heirs; (viii) had telephone conversations with
Ms. Gardner's roommate, Lee; (ix) set up a file;
(x) had three or four telephone conversations
with Ms. Gardner; (xi) had six telephone
conversations with Kelli Hatch; (xii) had
conversations with police officers; and (xiii)
gave Mildred Gardner peace of mind.
[*P32] Mr. Jardine asserts that "the major
result that was obtained through [***18] the six
months of representation in this matter was the
peace of mind that Mildred Gardner received."
He contends that she received this peace of mind
in two ways: first, David Gardner stopped
harassing her, and second, "Mildred Gardner
knew that she could call Mr. Jardine at any time
to talk to her about her legal issues and on at
least four occasions she availed herself of that
privilege." He concludes, "the peace of mind
given to Mildred Gardner was worth $500 a
month for six months."
[*P33] Our review of the record discloses
that this account markedly revises Mr. Jardine's
testimony to the district court. The record
indicates that he agreed to represent Ms.
Gardner on December 23, 2005. On December
27, 2005, he received and filed an authorization
to release information and discuss Ms. Gardner's
business matters with Paula Ashby, Stewart
Clark and Mildred Lee Hutchison. In his words,
"[t]his [was] an authorization as I understand it.
It [didn't] direct me to do anything. It authorized
me to talk to various people . . . about [Ms.
Gardner]'s financial matters." He also received a
document authorizing various individuals to
maintain all of Ms. Gardner's holdings,
household and financial [***19] needs, and
another one "reliev[ing] Paula Ashby and her
mother and her brother from any kind of lawsuit
that might come up arising out of their handling
[Ms. Gardner's] financial affairs." But Mr.
Jardine never spoke with Ms. Gardner about
these documents. He explained, "I wasn't
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helping her with her financial affairs. I was
helping her with her will and estate planning."
When pressed that the handwritten agreement
said "financial affairs," Mr. Jardine defended
himself,

I wasn't helping her with her . . .
personal financial affairs. I didn't
draft that portion of the agreement.
Mildred was going to come in at a
later time and we were going to tie
down exactly what I was going to
do for her, but my understanding
from talking to Kelli Hatch was that
I was supposed to look at her will
and her trust [**524] documents
and help revise those documents
once we'd ascertained how much-which and where her assets were.
It's also my understanding that
she was in poor health at the time
and that she was going to need some
time to gather that information
before we could actually go
forward with that. It was not my
understanding that I was supposed
to be taking care of her from
anything anybody was doing to
[***20] her. I wanted to have a
conversation with Mildred about
that. We set three or four
appointments for her to come into
the office so we could talk about
that. She didn't ever come in. I
eventually went out to her house to
talk about that, but when I went out
to talk to her about it, she was--she
had been involved in an accident.
She had an injury and she was on
some pain medicine and it just
wasn't an appropriate time to talk

about that right there. So I wanted
to. I tried to, but I couldn't get the
communication from her regarding
that particular thing that I needed.

actually did at that time although I
do know that I did some things.

[*P35] He later gave this accounting of his
work on Ms. Gardner's case,
[*P34] That meeting occurred on or after
March 31, 2006, after a bank representative
contacted Mr. Jardine and explained that Ms.
Gardner's accounts were being drained. In the
months before that, he did very little on Ms.
Gardner's case. After being asked "during
December, January, February and March you
didn't do anything on Mildred Gardner's case,
did you?" Mr. Jardine responded,

I don't think that's accurate. I
think that there were calls that were
fielded that I talked to them. I think
there were documents that were
assembled. We were in the process
of preparing, getting ready to find
out what her assets were so we
could do [***21] her estate and
wills work that we had talked about
earlier. I also believe that Mildred-that perhaps Lee had called from
her home on a few occasions to talk
to me about the problem that they
were having with David Gardner . .
. so I think that I did some work and
I was available for her--I was
available to talk to Mildred, as I
indicated, but I don't have any-because of the nature of the
nonrefundable retainer agreement
and because of the nature of how
things were I didn't keep time
records so to speak of what I
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Q: On the . . . Gardner matter,
how many times did you talk to
Mildred Gardner?
A: Probably three or four times
and one time over at her house, I'm
guessing. I know that I talked to her
at least one time at her house. I don't
think it was twice, but at least once.
Q: How many times on the
telephone?
A: Probably three or four times,
I'm guessing.
Q: Do you recall how long you
were at the house?
A: About an hour.
Q: Travel time? How much
travel time?
A: About 15 minutes there and
15 minutes back.
Q: Any additional time?
A: There were other documents
that [***22] were sent and other
phone calls that were received.
Once, again, the real weakness to
what I was doing in her case is that
I didn't take a--I wasn't keeping
track of my time on a regular basis
and it's impossible for me at this

juncture to really recollect how
much extra time was spent, but
there was a will as part of these
materials, there was a trust that was
part of these materials and there
were other letters and other
documents that were part of these
materials that I reviewed as well.

Q: Did you have conversations
with any police officers?

Q: How many calls did you
have from Ms. Hatch?

Q: Did you have conversations
with Lee Hutchison?

Q: (From the Court)
I'm sorry. I didn't catch you -did you say that you reviewed or did
you draft?
A: I didn't draft them. I
reviewed them. I looked at them. I
read them when they came in.
....

A: Yes, I did.
Q: [***23] How many?
A: A couple of different times I
talked to the police.

A: I think that there may have
been a couple with Lee Hutchison.
Q: How about with Paula
Ashby?
A: I only recall talking to her
one time in person. Really she just
introduced me to Mildred Gardner
when I went to the house that one
time.

Q: How many phone calls or
conversations did you have with
Ms. Hatch?

Q: In view of that time
involvement, do you feel like your
fee was reasonable at $3,000?

[**525] A: Probably more I
would say. Probably in the
neighborhood of about six
probably.

A: I felt like I should have
refunded probably $4,000 of the
$5,000 that she gave me based on
what I can justify just right now. I
know that there was some peace of
mind that Mildred Gardner got
associated with the fact that I came
on board and was willing to be there
whenever she wanted to call me,
but if I had my way and I had had
the same thing happen this time, I
would have given her back $4,000
instead of the $2,000 that I gave
back.

Q: How many times did you
talk with Brent Robbins?
A: Just once.
Q: On the phone only?
A: Yes.
Q: Did you have any other
conversations with any other bank
people?
A: No, but I did have a
conversation with David Gardner or
two conversations with him.
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[*P36] In his brief to this court, Mr. Jardine
retreated from his position that he should have
refunded $4,000 instead of $2,000:

Mr. Jardine expressed a belief
that he should have refunded more
of the retainer, but that belief was
expressed after these proceedings
were brought with 20/20 hindsight
of the tremendous time involved
[***24] in defending this matter in
comparison to the amount of money
retained. Prior to the time these
proceedings were brought Mr.
Jardine thought that he had
complied with Opinion 136 [of the
Utah State Bar Ethics Advisory
Opinion Committee16] by refunding
forty percent of the retainer. As
indicated, above, under the pressure
of the proceeding, and considering
the fact that he might lose his
license to practice law, Mr. Jardine
said that he should have returned
more of the retainer.

16 See Utah State Bar Ethics Advisory
Op. 136 (July 29, 1993).
[*P37] We evaluate these facts against the
factors outlined in rule 1.5. First, there was little
time and labor required, the questions presented
were not novel or difficult, and no specialized
legal skill was required to perform the legal
service properly. Second, there is no evidence
that the acceptance of the particular employment
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precluded other employment. Third, there is no
evidence about the fee customarily charged in
the locality for similar services, but we note that
Mr. Jardine indicated in his contract with Ms.
Mecham that his hourly rate (after the
nonrefundable retainer was earned) was $150.
Fourth, the amount involved was $3,000 and the
primary [***25] result obtained was "peace of
mind." Fifth, there is no evidence that any time
limitations were explicitly imposed by the client
or circumstances, although it seems to us that
revising the will and trust of an eighty-sevenyear-old woman in frail health imposes some
inherent pressure to act promptly. Sixth, this was
the beginning of Mr. Jardine's relationship with
Ms. Gardner. Seventh, there is evidence that Mr.
Jardine had practiced for seventeen or eighteen
years, but there was no other statement as to his
experience, reputation, or ability. Eighth, the fee
was fixed.
[*P38] Considering these factors, only the
fourth and fifth merit further discussion. Under
factor (a)(4), we consider the amount involved
and the result obtained. Under factor (a)(5), we
consider the time limitations imposed by the
client or by the circumstances. Mr. Jardine
contends that the primary [**526] result
obtained was peace of mind, and that the amount
involved corresponds to the peace of mind
obtained. In short, Mr. Jardine contends that the
results obtained justified the amount involved,
and OPC disagrees.
[*P39] "Peace of mind" is an amorphous
concept, and it is difficult for us to measure and
value. We therefore step back [***26] to
consider the situation in its entirety. In this case,
we find it significant that Mr. Jardine was asked
to review the will and trust of an elderly woman
in poor health. It seems to us that this is a matter
that should not have been delayed. And when
other documents arrived at Mr. Jardine's office,
purporting to give various people access to his

client's accounts, Mr. Jardine should have
started to wonder what exactly was expected of
him. Under factor (a)(5), Mr. Jardine might have
been justified in charging a higher fee if he made
Ms. Gardner's case his highest priority. But he
did the opposite. He accepted Ms. Gardner's
$5,000 and waited until she was healthy enough
to meet with him. Of course, given that he was
revising an eighty-seven-year-old woman's will
and trust, waiting until she was healthy was not
a prudent course of action. And although he had
several conversations with people and reviewed
documents, all of these actions were in
preparation for the work he was hired to do-revise Ms. Gardner's will and trust. We
recognize that lawyers must often spend a great
deal of time preparing before they can actually
accomplish a task, and that they deserve to be
paid for their time. [***27] But where Mr.
Jardine's entire representation consisted of
preparing to revise Ms. Gardner's will and trust,
and he delayed work which was so obviously
time sensitive, we cannot conclude that the
"peace of mind" provided to Ms. Gardner was
worth $500 a month for six months. We
therefore agree with the district court's
conclusion that Mr. Jardine's fee was excessive
under rule 1.5.
[*P40] Mr. Jardine also argues that, even if
the fee was excessive, he should not be
penalized because he justifiably relied on
Opinion 136 of the Utah State Bar Ethics
Advisory Opinion Committee (Opinion 136).
speaks to this point: "The OPC shall not
prosecute a Utah lawyer for any act that was
expressly approved by an ethics advisory
opinion that has not been withdrawn at the time
of the conduct in question." That rule also notes
that "[n]o court is bound by an ethics opinion's
interpretation of the Utah Rules of Professional
Conduct."17 Attorneys who seek to anchor within
the safe harbor of an ethics advisory opinion
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bear the responsibility to be certain that the
opinion upon which they rely is congruent with
the rules of professional conduct. In this case,
Opinion 136 has not been expressly withdrawn,
[***28] but it was written before the current
version of rule 1.5 was promulgated. Thus, even
if Opinion 136 provided Mr. Jardine a safe
harbor, he would be able to seek its refuge only
if his misconduct "was expressly approved." We
conclude it was not.

17
SUP. CT. R. PROF'L PRACTICE 14504(d).
[*P41] Mr. Jardine relies on this portion of
Opinion 136:

If a substantial "nonrefundable
retainer" which is in part a prepaid
fee is paid to an attorney and, before
the attorney performs any service
under the contract, the client dies,
or fires the attorney, or the services
called for by the contract are no
longer needed for some other
reason, would the attorney be guilty
of charging a clearly excessive fee .
. . if he refused to refund any of the
"nonrefundable retainer"?
....
Such a lawyer might, but would
not necessarily be, guilty of
charging an excessive fee . . . . If the
lawyer performs no legal services,
obtains no benefits for the client
and has not lost other employment
opportunities as a result of agreeing
to represent the client, we believe
he might well be guilty of charging

an excessive fee if he refused to
refund part of it[.]18

18 See Utah State Bar Ethics Advisory
Op. 136 (July 29, 1993) (citing Bain v.
Weiffenbach, 590 So. 2d 544 (Fla. App.
1991)).
[*P42] [***29] Mr. Jardine argues that his
behavior is expressly approved by this language
on two grounds: (1) he provided Ms. Gardner
some legal services and (2) he refunded some of
the money. But Opinion 136 itself undermines
[**527] Mr. Jardine's argument. The Opinion
warns, "[w]e do not believe that, by designating
a retainer as 'nonrefundable,' a lawyer
automatically insulates himself from a claim that
the fee is excessive."19 To explain, the Opinion
states,

[a] designation of a fee as
"nonrefundable" can, of course,
never supersede the requirements of
Rule 1.5, which proscribe excessive
or unreasonable fees, and Rule 1.14,
which requires the return of
unearned fees. Thus, the term
"nonrefundable" really is a
misnomer; such fees are more
appropriately termed "fixed fees."20

a lawyer of towering reputation,
just by agreeing to represent a
client, may cause a threatened
lawsuit to vanish and thereby obtain
a substantial benefit for the client
and be entitled to keep the entire
amount paid to him, particularly if
he had lost or declined other
employment in order to represent
that particular client.21

Other examples include [***30] occasions in
which "a lawyer's commitment to be available
has value in and of itself," or when "an attorney's
acceptance of a matter, even for a short while,
may, on conflicts grounds, disqualify the
attorney and his firm from accepting other
matters."22 In these situations, "[a] fixed-fee
agreement . . . compensates the attorney in part
for accepting that conflict."23 The Opinion
concludes, "whether a fixed-fee agreement is
clearly excessive depends on whether the total
fee meets the standards set out in Rule 1.5 and
not on whether any part of it is treated in the fee
agreement as nonrefundable."24

19 Id. (internal quotation marks omitted).
20 Id.
21 Id. (internal quotation marks omitted).
22 Id.
23 Id.
24 Id.

The Opinion offers certain contexts in which a
fixed fee is reasonable. For example,
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[*P43] Thus, there is not a categorical ban
on fixed-fee arrangements, and whether a given
fee arrangement is justified is a question to be
answered on a case-by-case basis. Mr. Jardine

has not demonstrated that his fixed fee was
justified in the Gardner Matter and he therefore
cannot find sanctuary in the language of Opinion
136. We affirm the district court's conclusion
that Mr. Jardine violated rule 1.5 in the Gardner
Matter.

2. Mecham Matter
[*P44] The district court determined that
Mr. Jardine also [***31] violated rule 1.5 in the
Mecham Matter. The district court wrote,

Mr. Jardine charged Ms. Mecham
$10,000 to represent her in criminal
and divorce proceedings. Mr.
Jardine's Fee Agreement did not
reasonably articulate how the
$10,000 was to be earned. Mr.
Jardine did not perform services
that would total $10,000. During
the representation, Ms. Mecham did
not receive a single billing
statement as to Mr. Jardine's
services reflecting the amount of
work done on the cases.

Of these statements, the only one that is relevant
to whether Mr. Jardine's fee was excessive is the
statement that he "did not perform services that
would total $10,000." But there are no findings
of fact to support this conclusion. Indeed, there
are no findings of fact at all concerning Mr.
Jardine's fee in the Mecham Matter. We
therefore consider the record evidence
ourselves.
[*P45] In the course of Mr. Jardine's
representation of Ms. Mecham, he prepared for,
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traveled to, and attended five court conferences
in Vernal, Utah--a six-hour round trip drive from
Salt Lake City. He had multiple telephone
conferences with his client. He persuaded the
prosecutor to reduce the first-degree felony
charge to a third-degree felony charge. [***32]
He filed a motion for temporary alimony and
obtained $5,000 for Ms. Mecham. He also
prevented her from testifying so as to avoid any
potentially conflicting testimony. In a billing
statement generated after Mr. Jardine's
representation had been terminated, he
concluded that he had worked 90.35 hours on
Ms. Mecham's case. He also had advanced
$146.28 in costs on her case. Mr. Jardine's
customary hourly rate was $150. Mr. Jardine
thus concluded [(90.35 x 150) + 146.28] [**528]
that the work he had done for Ms. Mecham was
worth $13,698.78.
[*P46] The district court made no findings
of fact that contradict Mr. Jardine's accounting
statement, and thus the conclusion of law
reached by the district court is supported by
neither the findings of fact nor the evidence. A
district court "must apply the correct law to its
findings of fact, and its findings of fact must be
supported by sufficient evidence."25 Our own
review of the record suggests that Mr. Jardine's
fee was not excessive. We thus conclude that the
district court erred in determining that Mr.
Jardine violated rule 1.5 in the Mecham Matter.

25 Askew v. Hardman, 918 P.2d 469, 472
(Utah 1996).

B. Rule 1.15 (Safekeeping Property)
[*P47]
Rule 1.15 of the Rules of
Professional Conduct [***33] explains that a
lawyer should keep his money separate from his

client's money. This rule is sometimes referred
to as the "commingling" rule. To guide lawyers
in keeping accounts separate, rule 1.15 outlines
the appropriate procedure for safekeeping a
client's property. The portions relevant to Mr.
Jardine's case state,

(a) A lawyer shall hold property
of clients or third persons that is in
a lawyer's possession in connection
with a representation separate from
the lawyer's own property. . . .
....
(c) A lawyer shall deposit into a
client trust account legal fees and
expenses that have been paid in
advance, to be withdrawn by the
lawyer only as fees are earned or
expenses incurred.
(d) Upon receiving funds or
other property in which a client or
third person has an interest, a
lawyer shall promptly notify the
client or third person. . . . [A]
lawyer shall promptly deliver to the
client or third person any funds or
other property that the client or
third person is entitled to receive
and, upon request by the client or
third person, shall promptly render
a full accounting regarding such
property. . . .26

26 UTAH R. PROF'L CONDUCT 1.15.
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[*P48] In both the Mecham and the
Gardner Matters, Mr. Jardine [***34] collected
a fee at the beginning of the representation. He
called it a "non-refundable retainer" and
deposited it directly into his operating account,
instead of his client trust account. In the
Mecham Matter, he clearly explained his
intentions in an Attorney-Client Fee Contract,
but did not get that opportunity in the Gardner
Matter.
[*P49]
Mr. Jardine first argues that
nonrefundable retainers are beneficial to both
the client and the lawyer and should thus be
encouraged. We see this policy argument as
irrelevant; the question is simply whether he
violated rule 1.15. He also contends that his
actions were consistent with the statement in
Opinion 136 that a nonrefundable retainer, or a
part of one, "is considered earned upon payment,
[and] it may be deposited into the attorney's
general operating account rather than in his trust
account." Like rule 1.5, rule 1.15 postdates
Opinion 136. Mr. Jardine would therefore only
be able to seek refuge in Opinion 136 if his
conduct was "expressly approved."27 But Mr.
Jardine misinterprets Opinion 136.

27 See supra ¶ 40.
[*P50] Rule 1.15(c) and Opinion 136
overlap on this important point: money may be
deposited into a lawyer's operating account after
it is earned. [***35] In most cases, a lawyer will
withdraw money from the client trust account
after having performed some work, frequently in
proportion to his hourly rate. And, as recognized
by Opinion 136, there are occasionally
situations in which money is earned even if little
or no work is performed: situations where a
lawyer of towering reputation provides a benefit
just by agreeing to represent a client, or if the

lawyer's commitment to be available has value
in and of itself, or when, by accepting
representation, the lawyer is disqualified from
other representation.28 In those situations, money
may actually be earned at the time the lawyer
accepts the representation. The difficult
question, of course, is to determine when the
money is earned.

28 See supra ¶ 42.
[*P51] [**529] At some instant in the
course of a lawsuit, deposited funds transition
from being a retainer to being earned. It is the
attorney's responsibility to apply sound
judgment and fairness in determining when this
transition occurs. But in every case, the lawyer
may not deposit the funds into his personal
operating account until the money is earned.
And if the lawyer must later defend his debits
against a Bar complaint, it is his obligation to
[***36] demonstrate that the money was earned
before it was withdrawn, whether that happened
at the moment the lawyer agreed to
representation, or after many hours of work were
performed.
[*P52] Here, Mr. Jardine would have us use
Opinion 136 to circumvent the requirement that
the money must be earned. The sentence in
particular that best supports Mr. Jardine's
position states that, when a fixed-fee agreement
is permissible, it should "clearly set forth (a)
what portion of the retainer is considered to be
nonrefundable, (b) that nonrefundability is
conditioned on the absence of default by the
lawyer, and (c) what circumstances may entitle
the client to a disgorgement of all or part of the
'nonrefundable' amount."29 Mr. Jardine argues
that all of these criteria were met in his contract
with Ms. Mecham and his verbal agreement with
Ms. Hatch: the contract explained that 100
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percent of the retainer was considered
nonrefundable unless Mr. Jardine breached the
contract and explained what circumstances
would entitle the client to a disgorgement of all
or part of the nonrefundable amount. Thus, he
would have us conclude that the deposited funds
were, as defined by the contract, "earned upon
receipt."

29
Utah [***37] State Bar Ethics
Advisory Op. 136 (July 29, 1993).
[*P53] The weakness in Mr. Jardine's
argument is that the guidelines of Opinion 136
support, not supplant, the fundamental
requirement that the money must be earned
before it is withdrawn. Mr. Jardine has not
provided us with any reason to believe that the
Gardner Matter or the Mecham Matter were of
the type that would cause money to be earned
upon receipt. He has not demonstrated that he
provided a substantial benefit for his client by
virtue of having a "towering reputation," that his
commitment to be available had value in and of
itself beyond the usual attorney/client
relationship, that his acceptance of the matters
disqualified him from accepting other matters,
or any similar exception to the general rule. He
has tried to argue that he gave Ms. Gardner
"peace of mind" at a rate of $500 per month, but
we have considered and rejected this in the
context of rule 1.5.30 We likewise find
unpersuasive the "peace of mind" defense to a
violation of rule 1.15. We therefore conclude
that, his Attorney-Client Fee Contract
notwithstanding, Mr. Jardine had not earned the
money before he deposited it into his operating
account. We affirm the district [***38] court's
conclusion that he violated rule 1.15 in both the
Gardner and the Mecham Matters.

30 See supra ¶ 39.

C. Other Violations in the Gardner Matter
[*P54] In addition to the violations outlined
above, the district court concluded that Mr.
Jardine violated rules 1.2 and 1.4 in the Gardner
Matter.

1. Rule 1.2 (Scope of Representation and
Allocation of Authority Between Client and
Lawyer)
[*P55] Rule 1.2(a) states,

[A] lawyer shall abide by a
client's decisions concerning the
objectives of representation and . . .
shall consult with the client as to the
means by which they are to be
pursued. A lawyer may take such
action on behalf of the client as is
impliedly authorized to carry out
the representation. A lawyer shall
abide by a client's decision whether
to settle a matter. . . .

[*P56] The district court determined that
Mr. Jardine violated this rule because he "made
no independent assessment of the mental
capacity of Ms. Gardner [and] did not meet with
his client for three months after accepting
$5,000 to assist her with her finances and
estate." The district court concluded, "Mr.
Jardine did nothing to determine what Ms.
Gardner's assets were or to protect them during
his representation."
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[*P57] [**530]
Mr. Jardine responds
[***39] that his "agreement" with Ms. Gardner
was an informal, temporary arrangement. The
handwritten note written by Kelli Hatch and
signed by Ms. Gardner stated that Mr. Jardine
was hired "for services associated with or
regarding [Ms. Gardner's] personal financial
matters." However, any understanding he had
about the scope of representation came from his
communications with Ms. Hatch, and he
believed that he had been hired to assist with Ms.
Gardner's will and trust--not the entirety of her
personal finances. The note further stated that
"Mr. Jardine is accommodating my physical
limitations at this time and I hereby agree to
meet with him formally as soon as I am feeling
better. I understand that Mr. Jardine will have
me sign a more formal agreement or retainer
contract at that time." Mr. Jardine made several
appointments with Ms. Gardner, which she was
unable to keep due to her frail health.
[*P58] We conclude it was unreasonable
for Mr. Jardine to delay defining the scope of
representation with Ms. Gardner. She was
elderly and in poor health, and she had asked
him to assist her with her personal financial
affairs, including revising her will and trust.
Under these circumstances, it was important
[***40] to act expeditiously. Having agreed to
represent her, and having taken her money, he
was obligated to take action, at least to the extent
of defining with her what she needed him to do.
We thus affirm the district court's conclusion
that Mr. Jardine violated rule 1.2.

2. Rule 1.4 (Communication)
[*P59] Rule 1.4 states that a lawyer shall

(a)(1) promptly inform the client
of any decision or circumstance
with respect to which the client's
informed consent . . . is required by
these Rules;
(a)(2) reasonably consult with
the client about the means by which
the client's objectives are to be
accomplished;
(a)(3) keep the client reasonably
informed about the status of the
matter;
(a)(4) promptly comply with
reasonable
requests
for
information; and
(a)(5) consult with the client
about any relevant limitation on the
lawyer's conduct when the lawyer
knows that the client expects
assistance not permitted by the
Rules of Professional Conduct or
other law.
(b) A lawyer shall explain a
matter to the extent reasonably
necessary to permit the client to
make informed decisions regarding
the representation.

[*P60] The district court determined that
Mr. Jardine violated both subsections (a) and (b)
because he failed to meet [***41] with Ms.
Gardner for three months or communicate with
her about her financial situation. We agree with
the district court that Mr. Jardine did not
communicate with Ms. Gardner, but that
misconduct falls in the purview of rule 1.2,
discussed supra. Given that the scope of
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representation was ill-defined, Mr. Jardine had
nothing to communicate to Ms. Gardner, other
than to try to establish an initial relationship. Mr.
Jardine attempted to communicate with Ms.
Gardner, but she was unavailable. Any harm that
came from his failure to communicate with her
is actually attributable to his failure to define the
scope of his representation--if Mr. Jardine and
Ms. Gardner had different expectations of his
representation, that difference resulted from a
failure to define the representation, not from a
failure to communicate. To say that he also
violated rule 1.4 is an attempt to punish him
twice for the same misconduct. We therefore
conclude that the district court erred when it
determined that Mr. Jardine violated rule 1.4 in
the Gardner Matter.

D. Other Violations in the Mecham Matter
[*P61] The district court concluded that
Mr.
Jardine
violated
rules
1.6(a)
(Confidentiality of Information) and 1.16(d)
[***42]
(Declining
or
Terminating
Representation) in the Mecham Matter. Mr.
Jardine concedes that he violated rule 1.16(d),
and we need address this issue no further.
[*P62] Rule 1.6(a) states, "[a] lawyer shall
not reveal information relating to the
representation of a client unless the client gives
informed consent, the disclosure is impliedly
authorized in order to carry out the
representation or the disclosure is [reasonably
[**531] necessary to accomplish one of an
enumerated list of goals.]"
[*P63] The district court determined that
Mr. Jardine violated rule 1.6(a) "[b]y failing to
supervise his staff adequately" when his
secretary inadvertently mailed another client's
records to Ms. Mecham. "As the person
responsible for maintaining the confidentiality

of client records Mr. Jardine failed to protect
those records and disclosed confidential
information of another client without the other
client's consent."
[*P64] Nothing in rule 1.6 states that an
employee's misconduct is imputed to the lawyer.
The policies underlying the Rules of
Professional Conduct are directed toward the
behavior of the lawyer. It is true that a lawyer
has some responsibility for the professional
misconduct of his employees, but those
responsibilities [***43] are defined by rule
5.3.31 Because the error of Mr. Jardine's secretary
cannot be imputed to Mr. Jardine as a violation
of a rule of professional conduct, we conclude
that the district court erred in determining that
Mr. Jardine violated rule 1.6.

31 Mr. Jardine has not been accused of
violating rule 5.3 (Responsibilities
Regarding Nonlawyer Assistants).

concedes he violated rule 1.3 in the Loomis
Matter.

2. Rule 1.4 (Communication)
[*P67] The district court also determined
that Mr. Jardine violated rule 1.4, quoted supra
¶ 59. The district court's conclusion of law on
this violation stated,

Mr. Jardine failed to keep Mr.
[***44] Loomis informed. From
the initial meeting throughout the
next six years Mr. Jardine failed to
explain the nature of the civil rights
litigation or how it would proceed.
Mr. Jardine failed to inform Mr.
Loomis of the dismissals of two
Complaints. Over the course of six
years, Mr. Jardine failed to return
phone calls and claimed to be too
busy to discuss the matter when Mr.
Loomis did get to speak with him.

E. Violations in the Loomis Matter
[*P65] The district court determined that
Mr. Jardine violated rules 1.1 (Competence), 1.3
(Diligence), 1.4 (Communication), and 8.4(a)
(Misconduct) in the Loomis Matter.

1. Rule 1.3 (Diligence)
[*P66] Rule 1.3 states that "[a] lawyer shall
act with reasonable diligence and promptness in
representing a client." The district court
determined that Mr. Jardine violated this rule
because "[d]uring the six years that Mr. Jardine
represented Mr. Loomis, Mr. Jardine's only
action on the case was to file two Complaints
that were ultimately dismissed." Mr. Jardine
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[*P68] We agree with the district court that
Mr. Jardine failed to communicate properly with
Mr. Loomis. He did not reasonably inform Mr.
Loomis about the status of the matter or comply
with reasonable requests for information. We
affirm the district court's conclusion that Mr.
Jardine violated rule 1.4 in the Loomis Matter.

3. Rule 1.1 (Competence)
[*P69] Rule 1.1 states, "[a] lawyer shall
provide competent representation to a client.
Competent representation requires the legal
knowledge, skill, thoroughness and preparation

reasonably necessary for the representation."
The comments to rule 1.1 explain how a court
might determine whether a practitioner had the
necessary knowledge and skill:

In determining whether a lawyer
employs the requisite knowledge
and skill in a particular matter,
relevant [***45] factors include
the relative complexity and
specialized nature of the matter, the
lawyer's general experience, the
lawyer's training and experience in
the field in question, the preparation
and study the lawyer is able to give
the matter and whether it is feasible
to refer the matter to, or associate or
consult with, a lawyer of
established competence in the field
in question. In many instances, the
required proficiency is that of a
general practitioner. Expertise in a
particular field of law may be
required in some circumstances.32

[**532] Furthermore, "[a] lawyer need not
necessarily have special training or prior
experience to handle legal problems of a type
with which the lawyer is unfamiliar."33

32 UTAH R. PROF'L CONDUCT 1.1 cmt. 1.
33 Id. cmt. 2.
[*P70] In concluding that Mr. Jardine
violated this rule, the district court wrote,

Mr. Jardine told Mr. Loomis that
he had a good case against the State
of Utah. Based upon this
representation, Mr. Loomis hired
Mr. Jardine in 2002. Over the
course of the next six years, Mr.
Jardine twice filed Complaints in
the matter but did nothing to further
the causes of action. The
Complaints were dismissed for
failure to prosecute or failure of
service. No meaningful [***46]
work was done to further this civil
rights case against the State of
Utah.

[*P71] In sum, the district court stated,
"Mr. Jardine lacked the legal knowledge and
skill for this kind of case and was not thorough
or reasonably prepared for the representation."
However, the district court made no findings of
fact that support a conclusion that Mr. Jardine
lacked the knowledge or skill for this kind of
case. The district court said nothing concerning
the complexity and specialized nature of the
matter, Mr. Jardine's general experience or
training, the preparation and study he was able
to give the matter or whether it was feasible to
refer the matter to, or associate or consult with,
a lawyer of established competence in the field
in question. Absent evidence to the contrary, this
seems to us to be the sort of case that only
demands "the required proficiency . . . of a
general practitioner."34

34 Id. cmt. 1.
[*P72] The district court's next point--that
Mr. Jardine "was not thorough or reasonably
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prepared for the representation"--is likewise
unsupported. We certainly agree that Mr.
Jardine's representation was less than excellent,
but in our view, the flaws in the representation
fall entirely within the realm [***47] of rules
1.3 and 1.4. We therefore conclude that the
district court erred in determining that Mr.
Jardine violated rule 1.1.

4. Rule 8.4(a) (Misconduct)
[*P73] The relevant portion of rule 8.4(a)
states that "[i]t is professional misconduct for a
lawyer to violate or attempt to violate the Rules
of Professional Conduct." As we recently noted,
"we are troubled by the practice of sanctioning
attorneys for violating rule 8.4(a) based solely
on their violations of other rules."35 "[I]t seems
that the rule amounts to no more than a 'piling
on,' in that an attorney will never be sanctioned
for only one rule violation."36 We directed the
rules committee to reconsider this aspect of rule
8.4(a), and we repeat that directive here, and
decline to impose any sanction based on a
violation of rule 8.4(a).

35 In re Discipline of Brussow, 2012 UT
53, ¶ 1 n.1, 286 P.3d 1246.
36 Id.

improperly informed him that the jury trial had
been continued, and, accordingly, neither he nor
Mr. Woods appeared on the day they were
expected. Because the defendant was not
present, the parties could not reach a settlement.
A bench warrant was issued for Mr. Woods, who
was nevertheless happy to have the matter
continued. The justice court judge personally
sent a letter to OPC complaining that Mr. Jardine
had impeded justice. The district court agreed. It
found that "justice was impeded because Mr.
Woods was deprived of the opportunity for a
favorable plea deal and matters had to be
continued." It concluded that "Mr. Jardine
caused harm to his client and to the legal system.
His actions were prejudicial to the
administration of justice."

37 UTAH R. PROF'L CONDUCT 8.4(d).
[*P75] [**533] In our view, rule 8.4(d)
[***49] exacts a much higher standard than
missing one hearing. On occasion, even the most
diligent lawyer has an error in his calendar that
causes him to miss a hearing. In this case, the
incident is isolated and no evidence has been
shown that the client was actually harmed. In
fact, the opposite may be true; Mr. Woods
benefitted from the continuance.
[*P76] The comments to rule 8.4 suggest
that the rule exists to curb much greater evils:

F. Violations in the Woods Matter
[*P74] The district court determined that
Mr. Jardine violated rule 8.4(d) (Misconduct) in
the Woods Matter. Rule 8.4(d) provides that "[i]t
is professional misconduct for a lawyer to . . .
engage in conduct that is prejudicial to the
administration of justice."37 This violation
stemmed from a missed hearing [***48] at
justice court. Mr. Jardine's secretary had
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Many kinds of illegal conduct
reflect adversely on fitness to
practice law, such as offenses
involving fraud and the offense of
willful failure to file an income tax
return. However, some kinds of
offenses carry no such implication.
Traditionally, the distinction was

drawn in terms of offenses
involving "moral turpitude." That
concept can be construed to include
offenses concerning some matters
of personal morality, such as
adultery and comparable offenses,
that have no specific connection to
fitness for the practice of law.
Although a lawyer is personally
answerable to the entire criminal
law, a lawyer should be
professionally answerable only for
offenses that indicate lack of those
characteristics relevant to law
practice.
Offenses
involving
violence, dishonesty,
[***50]
breach of trust or serious
interference with the administration
of justice are in that category. A
pattern of repeated offenses, even
ones of minor significance when
considered separately, can indicate
indifference to legal obligation.38

38 Id. cmt. 2.
[*P77] Although we do not imply that this
list is exhaustive, we conclude that Mr. Jardine's
failure to appear at one hearing, which resulted
in no harm to the client, did not prejudice the
administration of justice. We conclude the
district court erred in determining that Mr.
Jardine violated rule 8.4(d) in the Woods Matter.

G. Summary
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[*P78] In sum, we conclude that Mr.
Jardine violated rule 1.5 (Fees) in the Gardner
Matter; rule 1.15 (Safekeeping Property) in the
Gardner and Mecham Matters; rule 1.2(a)
(Scope of Representation) in the Gardner
Matter; rule 1.3 (Diligence) in the Loomis
Matter; rule 1.4 (Communication) in the Loomis
Matter. We conclude that Mr. Jardine did not
violate rule 1.5 (Fees) in the Mecham Matter;
rule 1.4 (Communication) in the Gardner
Matter; rule 1.6 (Confidentiality) in the Mecham
Matter; rule 1.1 (Competence) in the Loomis
Matter; or rule 8.4(d) (Misconduct) in the
Woods Matter. We decline to consider any
violation of rule 8.4(a).

III. [***51] SANCTION
[*P79] Having considered Mr. Jardine's
misconduct, we now consider the appropriate
sanction. Rule 14-604 of the Supreme Court
Rules of Professional Practice offers factors that
"should be considered in imposing a sanction
after a finding of lawyer misconduct: (a) the
duty violated; (b) the lawyer's mental state; (c)
the potential or actual injury caused by the
lawyer's misconduct; and (d) the existence of
aggravating or mitigating factors." Subsections
(a), (b), and (c) are unremarkable--the duties
violated are clearly outlined above; we have no
evidence that Mr. Jardine intended to do any illwill; and, in every case, the potential or actual
injury was minimal.39

39 We are not asked to comment on
whether Mr. Jardine caused great harm to
Ms. Gardner by failing to supervise her
financial affairs. We are only asked
whether the fee he charged was excessive,
and, if so, how great the harm was.

[*P80] We next consider the aggravating
circumstances, as outlined by rule 14-607 of the
Supreme Court Rules of Professional Practice.40
The district court determined that the situation
was exacerbated by Mr. Jardine's prior record of
discipline, his substantial experience in the
practice of law, the fact [***52] that there were
multiple offenses, his lack of good faith effort to
make restitution or to rectify the consequences
of the misconduct involved, his refusal to
acknowledge the wrongful nature of the
misconduct involved, his dishonest or selfish
motive, and the vulnerability [**534] of the
victims. We agree with some of the district
court's assessment. We agree, for example, that
Mr. Jardine's prior record of discipline is
troubling. Although we do not affirm all of the
district court's rulings in this case, we do hope
that any discipline imposed on a lawyer inspires
that lawyer to act with the utmost fidelity to the
rules of professional conduct thereafter. We
agree that Mr. Jardine's seventeen years of
practice is an aggravating circumstance, as is the
fact that there were multiple offenses. We also
agree that Ms. Gardner was a vulnerable victim,
that her vulnerability made the situation worse,
and that Mr. Jardine failed to take appropriate
steps to rectify the situation.

40 No mitigating circumstances have
been argued.
[*P81] We do not, however, find record
evidence to support the district court's
conclusions that Ms. Mecham and Mr. Loomis
were any more vulnerable than any other
consumer of legal [***53] service. Nor do we
find evidence to support the conclusion that Mr.
Jardine acted out of a dishonest or selfish
motive. Finally, we reject the district court's
conclusion that Mr. Jardine refused to
acknowledge the wrongful nature of the
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misconduct involved in the Mecham Matter.
Having concluded that Mr. Jardine's conduct on
this point did not violate the Rules of
Professional Conduct, we are compelled to also
conclude that he cannot be faulted for failing to
show remorse.
[*P82] After weighing the gravity of the
offenses, Mr. Jardine's mental state, the harm
done, and the aggravating circumstances, we
conclude that suspension was the appropriate
sanction. However, in our view, three years was
excessive. For this reason, we reduce his
suspension to a period of eighteen months.

CONCLUSION
[*P83] We affirm the district court's
conclusion that Mr. Jardine violated rule 1.5 in
the Gardner Matter, rule 1.15 in the Gardner and
Mecham Matters, rule 1.2(a) in the Gardner
Matter, rule 1.3 in the Loomis Matter, and rule
1.4 in the Loomis Matter. We also conclude he
violated rule 8.4(a) by its current terms but we
give it no substantive effect. We conclude that
Mr. Jardine did not violate rule 1.5 in the
Mecham [***54] Matter, rule 1.4 in the
Gardner Matter, rule 1.6 in the Mecham Matter,
rule 1.1 in the Loomis Matter, or rule 8.4(d) in
the Woods Matter. We conclude that four
aggravating factors apply: prior record of
discipline, the vulnerability of Ms. Gardner, Mr.
Jardine's substantial experience in the practice of
law, and his lack of good faith effort to make
restitution in the Gardner Matter. We conclude
that the district court erred in applying any other
aggravating factors. After assessing Mr.
Jardine's
violations
and
aggravating
circumstances, we conclude the appropriate
sanction is a suspension of eighteen months.
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[**565] INTRODUCTION
[*P1] In this attorney discipline case we are
asked to review the district court's decision to
depart from the presumptive sanction of
disbarment and instead suspend attorney
Jonathon W. Grimes for misappropriating client
funds.1 First, we consider whether our decision
[**566] in In re Discipline of Crawley, 2007 UT
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44, 164 P.3d 1232, permits a downward
departure from a presumptive sanction of
disbarment if the lesser sanction is paired with
probation. Second, we evaluate whether Mr.
Grimes presented truly compelling mitigating
circumstances justifying a downward departure
from the presumptive sanction.

1 Mr. Grimes directed his client's retainer
for Mr. Grimes's personal use. Although
the district court did not use the term
misappropriation to describe Mr. Grimes's
actions, [***2] both Mr. Grimes and the
Office of Professional Conduct describe
Mr. Grimes's offense as misappropriation
in their briefs, and Mr. Grimes does not
dispute that his conduct constituted
misappropriation.
[*P2] The Standards for Imposing Lawyer
Discipline (Standards) specify the presumptive
sanctions for various types of attorney
misconduct. We have previously recognized the
authority of the district courts to depart from the
presumptive sanctions by imposing probation.
Id. ¶ 20. But we hold today that a district court
may not depart from a presumptive sanction of
disbarment absent truly compelling mitigating
circumstances and we conclude that Mr. Grimes
did not demonstrate such circumstances. As a
result, we reverse the district court and disbar
Mr. Grimes.

BACKGROUND
[*P3] Jonathon Grimes obtained a license
to practice law in 2005 and began working for
attorney J. Kent Holland. Shortly thereafter, Bill
Riordan hired Mr. Grimes to pursue an
employment discrimination claim. Mr. Riordan
paid Mr. Grimes a $10,000 retainer, which was
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deposited into Mr. Holland's trust account. In
2006, Mr. Grimes left Mr. Holland's firm and
took Mr. Riordan's case with him. Mr. Holland's
office thereafter transferred
[***3] the
remainder of Mr. Riordan's retainer, $7,070, to
Mr. Grimes.
[*P4]
In 2007, Mr. Grimes stopped
communicating with Mr. Riordan. Mr. Riordan
attempted to contact Mr. Grimes numerous
times by telephone, mail, and fax, but Mr.
Grimes never responded. Moreover, Mr. Grimes
failed to pursue Mr. Riordan's case, and it was
subsequently dismissed. Mr. Grimes failed to
inform Mr. Riordan of the dismissal. Eventually,
Mr. Riordan learned of the dismissal and
authorized Mr. Grimes to refile the case. But Mr.
Grimes
again
stopped
communicating.
Ultimately, Mr. Riordan hired another attorney
to resolve his claim. Mr. Riordan repeatedly
asked Mr. Grimes to account for his retainer and
to return the unused portion. Mr. Grimes initially
denied having the retainer and later refused to
return it.
[*P5] [***4] Because of Mr. Grimes's
conduct, Mr. Riordan filed an informal
complaint with the Utah State Bar's Office of
Professional Conduct (OPC). The OPC served
Mr. Grimes with a Notice of Informal
Complaint, but Mr. Grimes failed to respond.
The Screening Panel of the Ethics and Discipline
Committee of the Utah State Bar (Screening
Panel) then held a hearing and directed the OPC
to file a formal complaint against Mr. Grimes.
[*P6] The OPC filed a complaint alleging
that Mr. Grimes had violated eight of the Rules
of Professional Conduct (Rules), including rules
1.2(a) (scope of representation), 1.3 (diligence),
1.4(a)
(communication),
1.4(b)
(communication),
1.5(a)
(fees),
8.4(a)
(misconduct), 8.4(c) (misconduct), and 8.4(d)
(misconduct). After a hearing, the district court
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concluded that Mr. Grimes had violated all of
the rules, except rule 1.4(b).2

2
The district court did not make a
conclusion with respect to rule 1.4(b).
[*P7] Having found that Mr. Grimes had
violated the Rules, the district court held a
sanctions hearing and issued an Order of
Sanction (Order). First, the district court found
that Mr. Grimes failed to be diligent,
communicative, and honest in his representation
of Mr. Riordan. Second, [***5] it determined
that Mr. Grimes knew the $7,070 check from
Mr. Holland's office was Mr. Riordan's
unearned retainer, that Mr. Grimes received the
check, deposited it into his personal account, and
spent it for his personal use. Additionally, the
court found that Mr. Grimes failed to tell Mr.
Riordan he received the retainer and, on several
occasions, dishonestly told Mr. Riordan he did
not have it. Third, the district court concluded
Mr. Grimes injured Mr. Riordan by delaying
resolution [**567] of his case and forcing him
to retain and pay for another attorney. Finally,
the district court recognized that the
presumptive sanction for misappropriation of
client funds, absent truly compelling mitigating
circumstances, was disbarment.
[*P8] The district court then reviewed the
aggravating and mitigating factors in Mr.
Grimes's case. With respect to the aggravating
factors, the district court found that Mr. Grimes
had a selfish and dishonest motive because he
lied about having Mr. Riordan's retainer and
because he converted the retainer to his personal
use without having earned it. The district court
also found that Mr. Grimes refused to
acknowledge his wrongdoing both to Mr.
Riordan and at the hearing [***6] before the
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Screening Panel. It also noted that Mr. Grimes
had not paid any restitution to Mr. Riordan.
[*P9] Next, the district court considered the
mitigating factors. It found that Mr. Grimes had
no prior record of discipline and did not have
extensive experience in the practice of law. It
further found that Mr. Grimes suffered from
emotional and personal problems related to his
finances, marriage, and his family's health.
Based on testimony from members of the
criminal defense bar, the court found that Mr.
Grimes "has a good reputation, is hard
working[,] and is considered to be honest."
Finally, it found that Mr. Grimes had undertaken
interim reforms because he had stopped
practicing civil law and had removed himself as
a signatory on his firm's trust account.
[*P10] The district court did not enter any
factual findings or conclusions of law weighing
these aggravating and mitigating circumstances,
nor did it make any explicit finding that the
mitigating circumstances were truly compelling.
Instead, relying on our decision in In re
Discipline of Crawley, 2007 UT 44, 164 P.3d
1232, it found that justice would best be served
by a downward departure from the presumptive
sanction of disbarment. [***7] Accordingly, the
district court suspended Mr. Grimes from the
practice of law for three years and stayed all but
181 days of the suspension. It conditioned the
stay on the following probationary terms: Mr.
Grimes could not practice law during the
suspension, could not violate the Rules of
Professional Conduct, must report to a
supervising attorney, must complete an ethics
and professional conduct course, and must pay
court-scheduled restitution to Mr. Riordan.
[*P11] The OPC filed a timely appeal of the
Order. We have jurisdiction pursuant to section
78A-3-102(3)(c) of the Utah Code.
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STANDARD OF REVIEW
[*P12] The Utah Constitution grants us
authority to "govern the practice of law,
including . . . discipline of persons admitted to
practice law." UTAH CONST. art. VIII, § 4.
Accordingly, "[w]hile we will ordinarily
presume [the district court's] findings of fact to
be correct and will not overturn them unless they
are arbitrary, capricious, or plainly in error, we
accord them less deference in matters of attorney
discipline." In re Discipline of Corey, 2012 UT
21, ¶ 23 n.13, 274 P.3d 972 (internal quotation
marks omitted). And, "we reserve the right to
draw inferences from basic facts which may
differ [***8] from the inferences drawn by the
[district court]." Id. (internal quotation marks
omitted). Ultimately, "[a]s to the discipline
actually
imposed,
our
constitutional
responsibility requires us to make an
independent determination as to its correctness."
In re Discipline of Crawley, 2007 UT 44, ¶ 17,
164 P.3d 1232 (internal quotation marks
omitted).

ANALYSIS
[*P13] The Standards outline the factors to
be considered in imposing sanctions for attorney
misconduct. Their purpose is to

ensure and maintain the high
standard of professional conduct
required of those who undertake the
discharge
of
professional
responsibilities as lawyers, and to
protect the public and the
administration of justice from
lawyers who have demonstrated by
their conduct that they are unable or
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likely to be unable to discharge
properly
their
professional
responsibilities.

SUP. CT. R. PROF'L PRACTICE 14-602(b).
[*P14] The Standards specify that the
relevant considerations in imposing sanctions
are [**568] "the duty violated," "the lawyer's
mental state," "the potential or actual injury
caused by the lawyer's misconduct," and "the
existence of aggravating or mitigating factors."
Id. 14-604(a)-(d). The factors "permit[]
flexibility and creativity [***9] in assigning
sanctions in particular cases of lawyer
misconduct." Id. 14-602(d).
[*P15]
While the Standards offer
flexibility, they also provide a framework and
prescribe presumptive sanctions for certain
types of misconduct. See id. 14-603, 14-605.
Disbarment is the presumptive sanction for
intentional misappropriation of a client's funds.
In re Discipline of Babilis, 951 P.2d 207, 217
(Utah 1997). This severe sanction is appropriate
because "[i]ntentional misappropriation of a
client's funds is always indefensible; it strikes at
the very foundation of the trust and honesty that
are indispensable to the functioning of the
attorney-client relationship and, indeed, to the
functioning of the legal profession itself." Id. In
cases of intentional misappropriation of client
funds, we previously have ruled that a
downward departure from the presumptive
sanction of disbarment is appropriate only when
a lawyer demonstrates "truly compelling
mitigating circumstances." In re Discipline of
Johnson, 2001 UT 110, ¶ 9, 48 P.3d 881
(internal quotation marks omitted).
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[*P16] In this case, the parties agree that
the presumptive sanction for Mr. Grimes's
misappropriation is disbarment. Thus, we must
decide whether [***10] the district court erred
when it departed from this presumptive sanction
and suspended Mr. Grimes. First, we address
whether the district court properly relied on
Crawley to depart from the presumptive
sanction. Second, we discuss whether Mr.
Grimes identified "truly compelling mitigating
circumstances" justifying a downward departure
from the presumptive sanction of disbarment.

I. THE DISTRICT COURT ERRED WHEN IT
RELIED ON CRAWLEY TO DEPART FROM
THE PRESUMPTIVE SANCTION OF
DISBARMENT
[*P17] In In re Discipline of Crawley, we
reviewed two attorney discipline cases in which
the presumptive sanction was suspension. 2007
UT 44, ¶¶ 7, 14, 164 P.3d 1232. In one, the
district court stayed a one-year suspension in
favor of eighteen months of probation, and in the
other, it issued a one-year suspension, but
granted leave to petition for a stay of all but three
months of the suspension. Id. ¶¶ 7, 15. On
appeal, the OPC argued that the district court
inappropriately used probation as a final
sanction. Id. ¶ 21. The OPC also asked that we
"adopt guidelines detailing the circumstances
under which probation is not appropriate." Id.
[*P18] We declined the OPC's request to
adopt guidelines for the use of probation
[***11] and noted our satisfaction with "the
discretion currently being exercised by district
courts in sanctioning attorneys for misconduct."
Id. ¶ 22. We acknowledged the variation in
misconduct, aggravating and mitigating
circumstances, and the accompanying difficulty
in crafting appropriate, individualized sanctions
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in attorney discipline cases. Id. We applauded
district courts for their success in balancing the
protection of the public and effective
administration of justice with, when appropriate,
the opportunity for attorney rehabilitation. Id. ¶
23. And we concluded that limiting district
courts' flexibility to use probation "would very
likely undermine [their] ability . . . to so
effectively maintain this balance." Id. As a
result, we upheld the district courts' decisions
refining the presumptive sanction of suspension
with probation. Id. ¶ 25.
[*P19] In this case, the OPC argues the
imposition of probation may not provide the sole
justification for departing from a presumptive
sanction of disbarment. We agree. While
Crawley makes clear that probation may be used
to tailor or enhance a particular sanction, it did
not address probation in a context where the
presumptive sanction was disbarment. [***12]
As a practical matter, probation cannot coexist
with disbarment. Because a disbarred lawyer
does not have the right to practice law, the
concept of probation has no possible application
where the presumptive sanction is disbarment
unless the mere availability of probation were a
sufficient basis on which to depart from the
presumptive sanction. But it is not. Indeed, we
have previously held that a departure [**569]
from the presumptive sanction of disbarment in
cases involving intentional misappropriation can
only be justified by "truly compelling mitigating
circumstances." In re Discipline of Johnson,
2001 UT 110, ¶ 9, 48 P.3d 881 (internal
quotation marks omitted).
[*P20] Here, it appears that the district
court departed from the presumptive sanction of
disbarment based exclusively upon the
availability of probation as an alternative
sanction. The court made no finding that "truly
compelling mitigating circumstances" did, or
did not, exist. Rather, it simply relied on
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Crawley, noting that "the Standards permit
flexibility and creativity in deciding sanctions"
and that justice "would be served . . . by the use
of discipline below the level of disbarment."
Such an approach was in error.
[*P21] While Crawley [***13] permits
tailoring of sanctions through the use of
probation, it does not independently permit a
downward departure from the presumptive
sanction of disbarment based on the mere
availability of probation. Under our controlling
precedent in Johnson, departure from the
presumptive sanction of disbarment in cases
involving intentional misappropriation of client
funds is only appropriate in cases presenting
"truly compelling mitigating circumstances."
Because the district court failed to find the
existence of "truly compelling mitigating
circumstances" in this case, it erred in reducing
Mr. Grimes's presumptive sanction of
disbarment. We therefore turn to Mr. Grimes's
alternative argument that the evidence presented
to the district court established the existence of
truly compelling mitigation.3

3 Were this a case of a different type, a
remand for further factual determinations
may be appropriate. Because this case
involves attorney discipline, however,
"our constitutional responsibility requires
us to make an independent determination
as to [the] correctness [of sanctions]."
Crawley, 2007 UT 44, ¶ 17, 164 P.3d
1232 (internal quotation marks omitted).
We are therefore comfortable in
undertaking the task
[***14] of
determining whether Mr. Grimes has
established the existence of "truly
compelling mitigating circumstances."
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II. MR. GRIMES FAILED TO PRESENT
TRULY
COMPELLING
MITIGATING
CIRCUMSTANCES
JUSTIFYING
A
DOWNWARD DEPARTURE FROM THE
PRESUMPTIVE
SANCTION
OF
DISBARMENT
[*P22] At the sanction hearing, Mr. Grimes
presented evidence of six mitigating factors.
Although the district court did not specifically
find that these factors constitute "truly
compelling mitigating circumstances," Mr.
Grimes argues that the district court implicitly
found them to do so based on its decision to
depart from the presumptive sanction of
disbarment. The OPC responds that the
mitigating factors presented by Mr. Grimes do
not rise to the level of "truly compelling" and are
therefore insufficient to support a departure
from the presumptive sanction.
[*P23]
To determine whether "truly
compelling mitigating circumstances" exist, we
look to "the duty violated, the lawyer's mental
state, the potential or actual injury caused, and
the existence of aggravating or mitigating
circumstances." In re Discipline of Johnson,
2001 UT 110, ¶ 9, 48 P.3d 881 (tracking the
language of rule 14-604 of the Standards). Here,
we hold that, when compared [***15] to his
intentional misappropriation, its concomitant
injury to Mr. Riordan, and other aggravating
factors, the mitigating circumstances offered by
Mr. Grimes do not rise to the level of "truly
compelling" and therefore do not justify a
departure from the presumptive sanction of
disbarment.

A. Mitigating Circumstances
[*P24] Mr. Grimes argues that his (1)
"absence of a prior record of discipline," (2)
"inexperience in the practice of law," (3) "good
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character or reputation," (4) "remorse," (5)
"interim reform," and (6) "personal or emotional
problems" constitute "truly compelling
mitigating circumstances." We analyze each to
determine what weight, if any, they should be
afforded and then assess them in light of the
aggravating circumstances to determine whether
or not they collectively constitute truly
compelling mitigation.
[*P25] Mr. Grimes correctly notes that he
has no record of prior discipline. We note,
however, that this fact is unremarkable [**570]
here, where the misappropriation occurred
within the first few years after Mr. Grimes was
admitted to the practice of law.
[*P26] Second, Mr. Grimes argues that his
inexperience in the practice of law contributed
to his delay in handling Mr. Riordan's case and
[***16] his mishandling of the retainer. While
his inexperience may somewhat mitigate his
lack of diligence, it does not take substantial
experience in the practice of law to know that
misappropriation is improper. Though rule 14607(b)(6) recognizes "inexperience in the
practice of law" as a mitigating factor, we give
the factor limited weight in misappropriation
cases
because
the
prohibition
on
misappropriation of client funds is fundamental
to the practice of law. In short, we are not
persuaded that Mr. Grimes's inexperience in the
practice of law contributed to his
misappropriation.
[*P27] Third, Mr. Grimes argues that his
good character and reputation mitigate his
misconduct. Specifically, Mr. Grimes claims
that he has a "sterling reputation as a lawyer in
the criminal defense bar." Additionally, he
serves on the legislative committee of the United
Association of Criminal Defense Lawyers, gives
continuing legal education presentations, and
provides pro bono legal services. The OPC
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argues that while one's good reputation may
mitigate less serious misconduct, it is
insufficient to constitute "truly compelling"
mitigation
in
cases
of
intentional
misappropriation. The OPC's view is consistent
with [***17] our opinion in Johnson, where we
held that "[a]lthough a good reputation and
community service are commendable, they do
not constitute truly compelling mitigating
circumstances when there has been a
misappropriation of [a] client's funds." 2001 UT
110, ¶ 10, 48 P.3d 881 (internal quotation marks
omitted). As in Johnson, Mr. Grimes's
community involvement and pro bono work,
standing alone, do not constitute "truly
compelling mitigating circumstances."
[*P28] Fourth, Mr. Grimes asserts that he
admitted his misdeeds and acknowledged that he
owes Mr. Riordan restitution. But in In re
Discipline of Stubbs, we held that "remorse
[presented for the first time] at trial is
irrelevant." 1999 UT 15, ¶ 22, 974 P.2d 296
(internal quotation marks omitted). Rather,
"remorse must generally be linked to the
acknowledgment of wrongful conduct and
motivation to make amends prior to being
caught." Id. Here, Mr. Grimes did not exhibit
remorse until his sanction hearing. When Mr.
Riordan initially asked Mr. Grimes to refund his
remaining retainer, Mr. Grimes refused. When
the OPC sent Mr. Grimes a Notice of Informal
Complaint, Mr. Grimes did not respond. At his
Screening Panel hearing, Mr. Grimes did not
admit wrongdoing. [***18] It was not until his
sanction hearing, after the district court had
already found that he had violated the Rules, that
Mr. Grimes finally admitted he had mishandled
Mr. Riordan's case and needed to repay the
retainer. The district court found that this
dilatory admission did not evidence remorse
because, at the time of the Order, Mr. Grimes
still had not repaid any of Mr. Riordan's retainer.

Litigation Section Conference

We therefore assign no weight to Mr. Grimes's
asserted remorse.
[*P29] Fifth, Mr. Grimes identifies several
interim reforms he has taken to mitigate his
misconduct. Mr. Grimes no longer practices
civil law, has established a support network to
assist with complicated cases, and is not a
signatory on his firm's trust account. But Mr.
Grimes's decision not to practice civil law and
his establishment of a professional support
network are unrelated to his misappropriation.
And Mr. Grimes's decision to remove himself as
a signatory on his firm's trust account does not
necessarily foreclose future misappropriation
because Mr. Grimes could still divert client
funds to his personal use before they are
deposited into the trust account. Thus, while we
acknowledge that Mr. Grimes has made some
efforts at interim [***19] reform, we do not find
them to be independently compelling.
[*P30] Finally, Mr. Grimes argues that he
suffered a number of personal and emotional
problems during his representation of Mr.
Riordan. These problems included financial
hardship, marital strain, depression, personal
injury, and the severe illness of his youngest son.
The OPC replies that, although Mr. Grimes's
personal and emotional problems [**571] are
unfortunate, they do not constitute "truly
compelling" mitigation.
[*P31] We first consider the mitigating
effects of Mr. Grimes's financial difficulties. Mr.
Grimes testified that he only earned
approximately $13,000 over a period of thirteen
months while working for Mr. Holland and that
this low wage caused severe financial distress
because it was simply insufficient to support
himself, his wife, and his five children. But we
have previously held that "[p]ersonal financial
pressures cannot mitigate the offense of
misappropriation." In re Discipline of Ennenga,
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2001 UT 111, ¶ 14, 37 P.3d 1150. While "we
understand that the pressure of not being able to
meet one's financial obligations can be great, we
cannot condone the taking of a client's money to
resolve that problem." Id.
[*P32] We next consider [***20] the
mitigating effect of Mr. Grimes's mental health
problems. We have noted the "possibility that . .
. mental health issues might rise to the level of
truly compelling mitigation." In re Discipline of
Corey, 2012 UT 21, ¶ 37 n.17, 274 P.3d 972
(internal quotation marks omitted). But we have
also warned that allowing attorneys to
"speculate that their history of substance abuse
or mental impairment could have contributed to
their bad behavior" would "risk allowing the
narrow exception to trample the general rule."
Id.
[*P33] In Corey, we were asked to
determine whether an attorney's claim that a
brain cyst caused his misconduct constituted
"truly compelling mitigation." Id. ¶ 20. Rule 14607(b)(9) allows a "mental disability or
impairment" to qualify as a mitigating
circumstance if it is causally connected to the
misconduct, the attorney recovers from the
disability, and recovery arrests the misconduct.
SUP. CT. R. PROF'L PRACTICE 14-607(b)(9)(A)(D). In that case, we held that the attorney had
failed to establish a causal connection between
his brain cyst and his misconduct. Corey, 2012
UT 21, ¶ 31, 274 P.3d 972. This lack of a causal
connection led us to conclude that he had not
presented "truly compelling [***21] . . .
mitigation."4 Id. (internal quotation marks
omitted).

4 Mr. Grimes relies on two cases from
the District of Columbia to support his
position that his emotional problems
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mitigate his misconduct. See In re
Cappell, 866 A.2d 784, 784-85 (D.C.
2004) (per curiam) (departing from a
presumptive sanction of disbarment
because the attorney "had suffered from
major depression at the time of the
misconduct and the misconduct would not
have occurred but for his depression"
(emphasis added) (footnote omitted)); In
re Kersey, 520 A.2d 321, 327 (D.C. 1987)
(departing from a presumptive sanction of
disbarment because "[b]ut for [the
attorney's] alcoholism, his misconduct
would not have occurred" (emphasis
added)). But neither of these cases is
controlling. Moreover, in both Cappell
and Kersey, a departure from a
presumptive sanction was permitted only
because the lawyers had been able to
establish a causal relationship between
their mental health problems or substance
abuse and their misconduct. Such a causal
relationship is lacking here.
[*P34] As was the case in Corey, Mr.
Grimes has failed to establish a causal
connection between his mental health problems
and his misconduct. The only evidence of
[***22] Mr. Grimes's emotional problems came
from his own testimony.5 No expert or other lay
witnesses testified to Mr. Grimes's asserted
depression. Mr. Grimes did not point to any
evidence of a mental health diagnosis or a causal
relationship between his mental health problems
and his misconduct. Taken together, the lack of
evidence of a documented mental health issue
and the absence of a demonstrated causal
connection present only weak mitigating
evidence.

5 At the sanction hearing, Mr. Grimes's
attorney asked him how his financial
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problems affected him psychologically.
Mr. Grimes responded, "I was down . . .
you know, money causes strain." As a
result, Mr. Grimes testified that he did
"some counseling" for depression and
"some" marital counseling with his wife.

B. Aggravating Circumstances
[*P35] The district court identified two
aggravating circumstances pursuant to rule 14607(a). First, it found that Mr. Grimes had a
"dishonest or selfish motive." SUP. CT. R. PROF'L
PRACTICE 14-607(a)(2). The district court
explained that Mr. Grimes knew that the retainer
belonged to Mr. Riordan, but he still used it for
his own needs. Moreover, Mr. Grimes falsely
told Mr. Riordan on several occasions that he
[***23] did not have the retainer.
[*P36] [**572] Second, the district court
found that Mr. Grimes "[r]efused to
acknowledge the wrongful nature of the
misconduct . . . either to the client or to the
disciplinary authority." See id. § 14-607(a)(7).
The district court explained that Mr. Grimes did
not acknowledge to his client or to the Screening
Panel that his actions were improper.

C. The Facts Present Here Do not Rise to the
Level of "Truly Compelling Mitigating
Circumstances"
[*P37] We now weigh Mr. Grimes's
mitigating and aggravating circumstances. In
favor of mitigation are Mr. Grimes's lack of
prior record, efforts at reform, good character,
and personal and emotional problems. Mr.
Grimes's aggravating circumstances include a
dishonest or selfish motive and a refusal to
acknowledge the wrongful nature of his
misconduct. In the context of his intentional

Litigation Section Conference

Litigation.utahbar.org

misappropriation and these aggravating
circumstances, we hold that the mitigating
circumstances are relatively weak. They are
certainly not sufficiently compelling to justify a
downward departure from the presumptive
sanction of disbarment.

Because any misappropriation of client funds is
a serious violation of the Rules, we decline to
impose a lesser sanction on Mr. Grimes simply
because he misappropriated a smaller amount of
money than did the attorneys in Babilis,
Johnson, or Edwards.

[*P38] In the alternative, Mr. Grimes
argues that we need not find "truly compelling"
mitigation because his case of misappropriation
[***24] is distinguishable from other
misappropriation cases in which disbarment was
ordered. Specifically, Mr. Grimes argues that
the attorneys disbarred in previous cases
misappropriated larger sums of money and
presented
less
compelling
mitigating
circumstances. See, e.g., Johnson, 2001 UT 110,
¶¶ 11, 14, 48 P.3d 881 (affirming disbarment
where attorney misappropriated $28,800 of his
client's retainer); In re Discipline of Babilis, 951
P.2d 207, 209, 217 (Utah 1997) (affirming
disbarment where attorney misappropriated
$78,659.43 from his client's estate). Mr. Grimes
argues that his misconduct is more similar to that
of a California attorney who received only a
sanction of suspension after misappropriating
approximately $3,000 of his client's funds. See
Edwards v. State Bar, 52 Cal. 3d 28, 276 Cal.
Rptr. 153, 801 P.2d 396, 403 (Cal. 1990).

[*P40]
Misappropriation is a severe
violation of the Rules. The presumptive sanction
is disbarment. "[W]e cannot tolerate the
intentional misappropriation of a client's funds."
Johnson, 2001 UT 110, ¶ 14, 48 P.3d 881. And
we construe truly compelling mitigating
circumstances relatively narrowly. See, e.g.,
Corey, 2012 UT 21, ¶ 37 n.17, 274 P.3d 972.
Here, Mr. Grimes's dishonesty and refusal to
acknowledge his wrongdoing outweigh any
mitigating circumstances. We accordingly hold
that Mr. Grimes failed to present "truly
compelling mitigating circumstances" justifying
a departure from the presumptive sanction of
disbarment.

[*P39] We are not persuaded. We have
previously held that "the standard for departing
from the presumptive sanction of disbarment is
[the presence of] . . . truly compelling mitigating
[circumstances, and] . . . not the comparative
seriousness of other cases." Ennenga, 2001 UT
111, ¶ 16, 37 P.3d 1150 (internal quotation
marks omitted). For example, in Ennenga,
although the district court had weighed Mr.
Ennenga's [***25] misconduct against the
seriousness of other attorneys' misconduct, we
reasoned that "to the extent those attorneys were
disbarred for misappropriating their client's
funds, the misconduct was as serious." Id.
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CONCLUSION
[*P41] The district court erred when it
relied on In re Discipline of Crawley, 2007 UT
44, 164 P.3d 1232, to depart from the
presumptive sanction [***26] of disbarment.
Although the availability of probation allows a
district court to tailor a presumptive sanction, it
does not provide an independent basis for
departing from a presumptive sanction of
disbarment. And because the factors identified
by Mr. Grimes do not constitute "truly
compelling mitigating circumstances," the
district court erred in departing from the
presumptive sanction. We accordingly reverse
the district court's order of suspension and order
the disbarment of Mr. Grimes. Pursuant to rule
14-525(a), Mr. Grimes may apply for [**573]
readmission to the bar five years after the
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effective date of disbarment. Mr. Grimes's 217day suspension shall count towards this five year
period.
[*P42] As we stated in In re Discipline of
Johnson, "[w]e do not administer the sanction of
disbarment lightly; we understand its
devastating effects on an attorney. However, we
are charged with protecting the public . . . from
those attorneys who do not abide by their
professional responsibilities, and we cannot
tolerate the intentional misappropriation of a
client's funds." 2001 UT 110, ¶ 14, 48 P.3d 881.

Page 94 of 95

Litigation.utahbar.org

Litigation Section Conference

Litigation.utahbar.org

Upcoming Litigation Section Events
 March 8-10: Spring Convention with Litigation Sessions
 March

14: Free Licensed Lawyer Website CLE and Lunch

 March 21-23: Trial Academy CLE Program
 March
 April

21: Careers in Litigation CLE at BYU
5: Expungement Day Event

 April

12: Second District Judicial Reception

 April

13: Casino Night

 May

10-12: Federal Law Symposium

 July

25-28: Summer Convention with Litigation Events and Sessions

 Weekly Yoga, Fridays at 12 noon, Zimmerman Jones Booher (341 South Main
Street, Salt Lake City). Contact: Heather Thuet at heather.thuet@chrisjen.com

To Learn more about a litigation event or how to join the litigation section visit us at
http://litigation.utahbar.org/

Page 95 of 95

