Harrison v. Thurston, 2011 UT App 231, July 14, 2011
In Harrison, on a rather unfortunate set of circumstances, the Court of Appeals held that the trial court abused its discretion in denying plaintiff Harrison’s second Rule 60(b) motion.  The case serves as an admonition to lawyers!
Harrison retained a law firm to pursue the underlying case, with Lawyers A and B representing her.  According to the court, however, progress was “halting” and the firm failed to meet deadlines or return calls.  Lawyer A was subsequently suspended from practice for unrelated conduct and his cases were transferred by court order to a third-party trustee to return the files to Lawyer A’s clients.  After some time, Harrison was able to retrieve her file from the trustee and secure new counsel.  In the meantime, however, Thurston filed a Rule 41(b) motion to dismiss for failure to prosecute and sent a copy to the firm.  The motion went unchallenged and was granted.  Through new counsel, Harrison filed a Rule 60(b) motion to set aside the dismissal, arguing that she was unrepresented when the Rule 41(b) motion was filed and that Thurston failed to serve a Notice to Appear or Appoint Counsel.  A hearing was set on the motion, but Harrison’s counsel was 3 minutes late to the hearing.  Before he arrived, the court noted his non-appearance on the record and dismissed the case with prejudice.  
Harrison’s new counsel filed a second Rule 60(b) motion, which the court also denied.  The court concluded that Lawyer B was Harrison’s attorney.  Because Lawyer B had not been suspended or removed from the case, the court found unavailing Harrison’s argument that she was unrepresented.  Further, even though Lawyer B’s negligence in handling her case was troubling, the court thought Harrison had not been sufficiently diligent.
The Court of Appeals reversed the trial court, determining that the record was insufficient to support the court’s findings.  The record was ambiguous as to whether Lawyer A or B was Harrison’s primary counsel, and the trustee dismantling Lawyer A’s practice was in possession of Harrison’s file when she could have defended against Thurston’s Rule 41(b) motion, making her effectively without counsel.  Thus, her lack of legal representation and the unique facts and circumstances constituted “reasonable justification” amounting to excusable neglect under Rule 60(b).

The Court of Appeals likewise rejected the trial court’s conclusion that Harrison had neglected her case, finding that the trial court had ignored Harrison’s undisputed affidavit, the actions she took during the relevant time period, and that the ultimate root of her problem, Lawyer A’s suspension and the trustee’s involvement in taking over her case, was beyond her control and not of her creation.
Finally, although the Court of Appeals agreed with the trial court’s consideration of the “slow and halting” progress of the case for nine years, it concluded that the unique facts and circumstances in addition to the equitable nature of Rule 60(b) tipped the scale in favor of reversal.
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