Fisher v. Davidhizar, 2011 UT App 231, August 18, 2011

In Fisher, the Court of Appeals recognized that Rule 15(b) reaches claims not specifically pleaded or actually tried, provided that the party opposing leave to amend before trial had notice of the claim and did not object to the use of evidence supporting the claim.

At the trial court below, the judge had denied a pre-trial motion for leave to assert a fraud in the inducement claim or defense on the ground that it was not originally pled with particularity, even though the judge “had no difficulty in implying [the claim] into the pleadings … [since] [i]t’s been spoken of for years in this litigation.  It has been [alluded] to either directly or indirectly for years.”  
The Court of Appeals reversed, relying on Rule 15(b), which provides in pertinent part that “[w]hen issues not raised by the pleadings are tried by express or implied consent of the parties, they shall be treated in all respects as if they had been raised by the pleadings. …”  Significantly, the appellate court interpreted Ward v. Intermountain Farmers Ass’n, 907 P.2d 264 (Utah 1995), as expanding the reach of Rule 15(b) beyond its explicit reference to issues actually tried.  It was enough that the party opposing leave to amend had notice of the claim during summary judgment proceedings and did not object to the use of evidence of fraud at that time.
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