Commonwealth Prop. Advocates, LLC v. Mortgage Elec. Registration Sys., Inc., 2011 UT App 232, July 14, 2011
Of potential interest to litigators, the Court of Appeals in Commonwealth primarily addressed the securitization of mortgage debts and interpreted Utah Code Ann. § 57-1-35 due to the proliferation of cases wherein plaintiffs are asserting that through the securitization of mortgage loans, the beneficial interest in deeds of trust have been separated from the underlying debts such that lenders and their nominees are now precluded from enforcing their foreclosure rights.
In Commonwealth, a home buyer executed a note secured by a deed of trust identifying MERS as the nominee for the lender and the beneficiary.  In the note, the lender assigned its servicing rights to Citi.  The home buyer defaulted on the note and MERS assigned its beneficial interest to Citi, which was recorded.  A quitclaim deed was subsequently recorded by which the home owner transferred her interest to Commonwealth (“CPA”).  Thereafter, CPA filed suit alleging that the deed of trust was separated from the note and, therefore, was not enforceable by defendants.  Specifically, citing Utah Code Ann. § 57-1-35 as support, CPA argued that because the lender sold the debt represented by the note to Fannie Mae and subsequently securitized the home buyer’s debt, the beneficial interest in the deed was transferred to the owner of the debt, and defendants—having been paid off in the sale of the loan—could not seek a second payoff through foreclosure of the deed.  The defendants filed a motion to dismiss, which the trial court converted to a motion for summary judgment and granted.
On appeal, the Court of Appeals interpreted Section 57-1-35 and concluded that its plain language describes the “long-applied principle in our jurisprudence that when a debt is transferred, the underlying security continues to secure the debt.”  Thus, according to the Court, nothing in the statute “prohibit[ed] the original parties to the note and deed of trust from ‘agreeing to have someone other than the beneficial owner of the debt [i.e., MERS] act on behalf of that owner … to enforce rights granted in the trust deed.”  Id. ¶ 14.  The Court also rejected CPA’s argument that the defendants’ motion to dismiss was improperly converted to a summary judgment motion.  The trial court’s dismissal of CPA’s complaint, therefore, was affirmed.
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