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 Gruesome

Photograph







Photographs

o Reverse 403 Balancing

o Regular 403

o Proponent has burden

o Objecting party has the

of proving probative
value substantially
outweighs unfair
prejudice



 Other

burden of proving that
risk of unfair prejudice
substantially outweighs
probative value.

Color or black and white?
Enlargement or close-up?
When was the photo taken in relation to the crime?
Other details that may exacerbate impact on the viewer?
Some more help:
“A photograph is not gruesome merely because it is
unpleasant to view.”
Gruesomeness is “something much stronger than being
offensive, embarrassing or graphic . . .”

“. . . It inspires horror or revulsion
Synonyms include grisly and hideous.”
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“All relevant photographs, regardless of their alleged
‘gruesomeness’ are subject to the balancing test set out in
Rule 403.”



“The burden rest on the shoulders of the party seeking to
exclude the photograph to prove that its potential for unfair
prejudice substantially outweighs its probative value.”



Consider the prior factors to “inform” this analysis—but they
are not a “mandatory checklist” and are not to be treated
as “factors to be weighed against each other.”
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Rule 505



Government has a privilege to refuse to disclose identity.



Court decides if there is a reasonable probability that the
informer can give testimony necessary to a fair
determination of guilt or innocence.



If the informant can give the testimony, and the government
invokes the privilege, the judge shall dismiss the charges to
which the testimony relates.



Defendant’s need for disclosure to prepare a defense



The potential safety hazards to the person involved



The public interest in preserving the flow of information
from informants.

State v. Forshee, 611 P.2d 1222 (Utah 1980) (former Rule 36)
State v. Nielsen, 727 P.2d 188 (Utah 1986) (common law era 1983-1992).
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“Rule 505 places a single condition on the unfettered
exercise of the conditional informant privilege: the absence
of a reasonable probability that [the informant] can give
testimony essential to a determination of defendant’s guilt
or innocence.”



[T]he court in Forshee went astray when it added additional
factors, not part of the rule’s language . . . . This confused
the law for a time, and we acknowledge that the trial judge
in this case was understandably misled.”





Rule 404

Cocaine
B.Z.
12 year old

Prostitution
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District Court erred in “failing to perform the exacting review
required before Rule 404(b) evidence can be admitted.”



Two separate categories of bad acts evidence and analyzed
them as a single unit.
In other words . . .

NO SCRUPULOUS EXAMINATION



The scrupulous examination standard “is more confusing
than helpful” and we “repudiate it.”



“We find nothing in the rules of evidence that demands
such detailed analysis as a freestanding procedural
requirement. And we reiterate . . . that it is our rules that
state the primary law of evidence in the State of Utah.”



“These rules provide terms and conditions of admissibility
of evidence; they do not prescribe the methods or
procedures for the district court’s analysis.”

Scrupulous
Examination
2017
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“In so holding we do not at all undermine the advisability of
a trial judge’s scrupulousness. Nor do we suggest that the
degree of a judge’s scrupulousness—as defined in our
cases—is irrelevant to appellate review. The careful trial
judge will still proceed as outlined in our recent Lucero
decision, marching through the standards set forth in Rules
404(b), 402, and 403, and presenting his analysis on the
record. And the judge who does so will be better-positioned
to have his decision on admissibility of prior misconduct
evidence sustained on appeal.



Rule 15 motions to amend pleadings (timeliness, justification for
delay, prejudice)?



Any reference to the Shickles factors?



The non-rule based distinction between experiential expert
testimony (which now requires no methodology) and complex
expert testimony?



Doctrine of chances foundational requirements (materiality,
similarity, independence, and frequency)?



“While we are hesitant to
conclude that predictability is
the overriding value in the
law—other important values
are fidelity to text and
ensuring that the law does
not purchase precision at the
cost of anomalous or unjust
results—we agree with the
concurrence that we must
always be attuned to the risk
that a test might prove
difficult to apply.”

Majority

Concurrence


“A totality of the
circumstances test is a
tempting response to a
complex legal problem. And
such a test may have a place
in the law—in a field, for
example, where precision is
untenable (or unimportant)
and flexibility is at a premium.
But this is not such a field.
The flipside of flexibility is
unpredictability.”

7

2/16/2018



State v. Sanchez—Adopting a multi-factor test for
determining when the rest of a document or recording
should be admitted under the rule of completeness.
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Hearsay? I really
don’t think so
counselor.
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I have a family
who relies on me
and I want to go
home to.







Trial Court: A mistrial was
not warranted “just
because the f-word might
have been heard along
with Defendant’s
statements about kicking
the door in.”



“We note that such words
have lost much of their
shock value in
contemporary culture.”

Garbled drunken
message . . . Arrest me
for breaking and
entering . . . Your f—ing
me and stealing my
house
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“[W]hen a relationship marked by bullying, threats, or violence
culminates in an accusation of sexual assault answered by a
claim of consent, evidence of that history of abuse will almost
always satisfy rules 402, 403, and 404(b). It will almost always
be highly probative and almost never be unfairly prejudicial.”



“If our rules of evidence are to reflect the real world, they must
recognize that the question of consent must be viewed through
the lens of the couple's entire relationship. And just as a history
of consensual sex is relevant to whether a sexual partner
consented on a particular occasion, so also is a history of
abuse.”

If I’m being charged with
aggravated assault, my boys
will be paying them a visit!
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You kids falsely accuse a
family member of abuse

MOM
Witness



•
•
•
•
•

False Accusations
I had an affair
FM abused children
FM groped me
FM abused my husband
FM made advances

Numerous past false accusations = False accusations now.

“He thus attempts to invoke a species of the ‘doctrine of
chances’ . . . according to which evidence of prior accusations
may be admissible on a theory that ‘as the number of
improbable occurrences [such as accusations of sexual
misconduct] increases, the probability of coincidence
decreases, and the likelihood that the witness’ has levied
false accusations increases.”

LIE

LIE

LIE

LYING NOW
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 Hallucinated

people
who were not there.
 “Lucid dream”
 Position of body and
pain
 Conversation with
Defendant.
 Flashbacks one year
later.

The Same Rules Apply
To Summary Judgment Affidavits
Statements of “belief” and “denial”
lack foundation and do not create a
material issue of fact.
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 Clinical

Psychologist

 Victim

exhibited some
behaviors consistent
with symptoms of
PTSD.



CJC Interviewer



Child sex abuse victims
make incomplete
disclosures and disclose
details over time.



Common behaviors of
children who have been
abused.

It sure looks like
money-laundering
to me!
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“I’m going to kill you.”
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A statement . . . By me?
Recorded? With my signature?
Sorry that does not ring a bell.

She was excited and
then made an
utterance.



I was excited and
then I uttered . . .

Opportunity and similar motive to develop former testimony.

“Tell me where
Estrada is or . . . I
will bite your
ear off!”
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