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Colleges and universities across the country have leveraged sports to
bring in revenue, attract attention, boost enrollment, and raise money
from alumni. That profitable enterprise relies on “amateur” studentathletes who compete under horizontal restraints that restrict how the
schools may compensate them for their play. The National Collegiate
Athletic Association (NCAA) issues and enforces these rules, which restrict compensation for student-athletes in various ways. These rules
depress compensation for at least some student-athletes below what a
competitive market would yield.
Against this backdrop, current and former student-athletes brought
this antitrust lawsuit challenging the NCAA’s restrictions on compensation. Specifically, they alleged that the NCAA’s rules violate §1 of
the Sherman Act, which prohibits “contract[s], combination[s], or conspirac[ies] in restraint of trade or commerce.” 15 U. S. C. §1. Key facts
were undisputed: The NCAA and its members have agreed to compensation limits for student-athletes; the NCAA enforces these limits on
its member-schools; and these compensation limits affect interstate
commerce. Following a bench trial, the district court issued a 50-page
opinion that refused to disturb the NCAA’s rules limiting undergraduate athletic scholarships and other compensation related to athletic
performance. At the same time, the court found unlawful and thus
enjoined certain NCAA rules limiting the education-related benefits
schools may make available to student-athletes. Both sides appealed.
The Ninth Circuit affirmed in full, holding that the district court
——————
* Together with No. 20–520, American Athletic Conference et al. v. Alston et al., also on certiorari to the same court.
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“struck the right balance in crafting a remedy that both prevents anticompetitive harm to Student-Athletes while serving the procompetitive purpose of preserving the popularity of college sports.” 958 F. 3d
1239, 1263. Unsatisfied with that result, the NCAA asks the Court to
find that all of its existing restraints on athlete compensation survive
antitrust scrutiny. The student-athletes have not renewed their
across-the-board challenge and the Court thus does not consider the
rules that remain in place. The Court considers only the subset of
NCAA rules restricting education-related benefits that the district
court enjoined. The Court does so based on the uncontested premise
that the NCAA enjoys monopsony control in the relevant market—
such that it is capable of depressing wages below competitive levels for
student-athletes and thereby restricting the quantity of student-athlete labor.

Held: The district court’s injunction is consistent with established antitrust principles. Pp. 15–36.
(a) The courts below properly subjected the NCAA’s compensation
restrictions to antitrust scrutiny under a “rule of reason” analysis. In
the Sherman Act, Congress tasked courts with enforcing an antitrust
policy of competition on the theory that market forces “yield the best
allocation” of the Nation’s resources. National Collegiate Athletic
Assn. v. Board of Regents of Univ. of Okla., 468 U. S. 85, 104, n. 27.
The Sherman Act’s prohibition on restraints of trade has long been understood to prohibit only restraints that are “undue.” Ohio v. American
Express Co., 585 U. S. ___, ___. Whether a particular restraint is undue “presumptively” turns on an application of a “rule of reason analysis.” Texaco, Inc. v. Dagher, 547 U. S. 1, 5. That manner of analysis
generally requires a court to “conduct a fact-specific assessment of
market power and market structure” to assess a challenged restraint’s
“actual effect on competition.” American Express, 585 U. S., at ___.
Pp. 15–24.
(1) The NCAA maintains the courts below should have analyzed
its compensation restrictions under an extremely deferential standard
because it is a joint venture among members who must collaborate to
offer consumers the unique product of intercollegiate athletic competition. Even assuming the NCAA is a joint venture, though, it is a joint
venture with monopoly power in the relevant market. Its restraints
are appropriately subject to the ordinary rule of reason’s fact-specific
assessment of their effect on competition. American Express, 585
U. S., at ___. Circumstances sometimes allow a court to determine the
anticompetitive effects of a challenged restraint (or lack thereof) under
an abbreviated or “quick look.” See Dagher, 547 U. S., at 7, n. 3; Board
of Regents, 468 U. S., at 109, n. 39. But not here. Pp. 15–19.
(2) The NCAA next contends that the Court’s decision in Board of
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Regents expressly approved the NCAA’s limits on student-athlete compensation. That is incorrect. The Court in Board of Regents did not
analyze the lawfulness of the NCAA’s restrictions on student-athlete
compensation. Rather, that case involved an antitrust challenge to the
NCAA’s restraints on televising games—an antitrust challenge the
Court sustained. Along the way, the Court commented on the NCAA’s
critical role in maintaining the revered tradition of amateurism in college sports as one “entirely consistent with the goals of the Sherman
Act.” Id., at 120. But that sort of passing comment on an issue not
presented is not binding, nor is it dispositive here. Pp. 19–21.
(3) The NCAA also submits that a rule of reason analysis is inappropriate because its member schools are not “commercial enterprises”
but rather institutions that exist to further the societally important
noncommercial objective of undergraduate education. This submission
also fails. The Court has regularly refused these sorts of special dispensations from the Sherman Act. See FTC v. Superior Court Trial
Lawyers Assn., 493 U. S. 411, 424. The Court has also previously subjected the NCAA to the Sherman Act, and any argument that “the special characteristics of [the NCAA’s] particular industry” should exempt
it from the usual operation of the antitrust laws is “properly addressed
to Congress.” National Soc. of Professional Engineers v. United States,
435 U. S. 679, 689. Pp. 21–24.
(b) The NCAA’s remaining attacks on the district court’s decision
lack merit. Pp. 24–36.
(1) The NCAA contends that the district court erroneously required it to prove that its rules are the least restrictive means of
achieving the procompetitive purpose of preserving consumer demand
for college sports. True, a least restrictive means test would be erroneous and overly intrusive. But the district court nowhere expressly
or effectively required the NCAA to show that its rules met that standard. Rather, only after finding the NCAA’s restraints “patently and
inexplicably stricter than is necessary” did the district court find the
restraints unlawful. Pp. 24–29.
(2) The NCAA contends the district court should have deferred to
its conception of amateurism instead of “impermissibly redefin[ing]”
its “product.” But a party cannot declare a restraint “immune from §
1 scrutiny” by relabeling it a product feature. American Needle, Inc. v.
National Football League, 560 U. S. 183, 199, n. 7. Moreover, the district court found the NCAA had not even maintained a consistent definition of amateurism. Pp. 29–30.
(3) The NCAA disagrees that it can achieve the same pro-competitive benefits using substantially less restrictive alternatives and
claims the district court’s injunction will “micromanage” its business.
Judges must indeed be sensitive to the possibility that the “continuing
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supervision of a highly detailed decree” could wind up impairing rather
than enhancing competition. Verizon Communications Inc. v. Law Offices of Curtis V. Trinko, LLP, 540 U. S. 398, 415. The district court’s
injunction honored these principles, though. The court enjoined only
certain restraints—and only after finding both that relaxing these restrictions would not blur the distinction between college and professional sports and thus impair demand, and further that this course
represented a significantly (not marginally) less restrictive means of
achieving the same procompetitive benefits as the NCAA’s current
rules. Finally, the court’s injunction preserves considerable leeway for
the NCAA, while individual conferences remain free to impose whatever rules they choose. To the extent the NCAA believes meaningful
ambiguity exists about the scope of its authority, it may seek clarification from the district court. Pp. 30–36.

958 F. 3d 1239, affirmed.
GORSUCH, J., delivered the opinion for a unanimous Court.
a concurring opinion.

VANAUGH, J., filed

KA-
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NOTICE: This opinion is subject to formal revision before publication in the
preliminary print of the United States Reports. Readers are requested to
notify the Reporter of Decisions, Supreme Court of the United States, Washington, D. C. 20543, of any typographical or other formal errors, in order that
corrections may be made before the preliminary print goes to press.

SUPREME COURT OF THE UNITED STATES
_________________

Nos. 20–512 and 20–520
_________________

NATIONAL COLLEGIATE ATHLETIC ASSOCIATION,
PETITIONER
20–512
v.
SHAWNE ALSTON, ET AL.
AMERICAN ATHLETIC CONFERENCE, ET AL.,
PETITIONERS
20–520
v.
SHAWNE ALSTON, ET AL.
ON WRITS OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT
[June 21, 2021]

JUSTICE GORSUCH delivered the opinion of the Court.
In the Sherman Act, Congress tasked courts with enforcing a policy of competition on the belief that market forces
“yield the best allocation” of the Nation’s resources. National Collegiate Athletic Assn. v. Board of Regents of Univ.
of Okla., 468 U. S. 85, 104, n. 27 (1984). The plaintiffs before us brought this lawsuit alleging that the National Collegiate Athletic Association (NCAA) and certain of its member institutions violated this policy by agreeing to restrict
the compensation colleges and universities may offer the
student-athletes who play for their teams. After amassing
a vast record and conducting an exhaustive trial, the district court issued a 50-page opinion that cut both ways. The
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court refused to disturb the NCAA’s rules limiting undergraduate athletic scholarships and other compensation related to athletic performance. At the same time, the court
struck down NCAA rules limiting the education-related
benefits schools may offer student-athletes—such as rules
that prohibit schools from offering graduate or vocational
school scholarships. Before us, the student-athletes do not
challenge the district court’s judgment. But the NCAA
does. In essence, it seeks immunity from the normal operation of the antitrust laws and argues, in any event, that
the district court should have approved all of its existing
restraints. We took this case to consider those objections.
I
A
From the start, American colleges and universities have
had a complicated relationship with sports and money. In
1852, students from Harvard and Yale participated in what
many regard as the Nation’s first intercollegiate competition—a boat race at Lake Winnipesaukee, New Hampshire.
But this was no pickup match. A railroad executive sponsored the event to promote train travel to the picturesque
lake. T. Mendenhall, The Harvard-Yale Boat Race 1852–
1924, pp. 15–16 (1993). He offered the competitors an allexpenses-paid vacation with lavish prizes—along with unlimited alcohol. See A. Zimbalist, Unpaid Professionals 6–
7 (1999) (Zimbalist); Rushin, Inside the Moat, Sports Illustrated, Mar. 3, 1997. The event filled the resort with “life
and excitement,” N. Y. Herald, Aug. 10, 1852, p. 2, col. 2,
and one student-athlete described the “ ‘junket’ ” as an experience “ ‘as unique and irreproducible as the Rhodian colossus,’ ” Mendenhall, Harvard-Yale Boat Race, at 20.
Life might be no “less than a boat race,” Holmes, On Receiving the Degree of Doctor of Laws, Yale University Commencement, June 30, 1886, in Speeches by Oliver Wendall
Holmes, p. 27 (1918), but it was football that really caused
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college sports to take off. “By the late 1880s the traditional
rivalry between Princeton and Yale was attracting 40,000
spectators and generating in excess of $25,000 . . . in gate
revenues.” Zimbalist 7. Schools regularly had “graduate
students and paid ringers” on their teams. Ibid.
Colleges offered all manner of compensation to talented
athletes. Yale reportedly lured a tackle named James Hogan with free meals and tuition, a trip to Cuba, the exclusive right to sell scorecards from his games—and a job as a
cigarette agent for the American Tobacco Company. Ibid.;
see also Needham, The College Athlete, McClure’s Magazine, June 1905, p. 124. The absence of academic residency
requirements gave rise to “ ‘tramp athletes’ ” who “roamed
the country making cameo athletic appearances, moving on
whenever and wherever the money was better.” F. Dealy,
Win at Any Cost 71 (1990). One famous example was a law
student at West Virginia University—Fielding H. Yost—
“who, in 1896, transferred to Lafayette as a freshman just
in time to lead his new teammates to victory against its
arch-rival, Penn.” Ibid. The next week, he “was back at
West Virginia’s law school.” Ibid. College sports became
such a big business that Woodrow Wilson, then President
of Princeton University, quipped to alumni in 1890 that
“ ‘Princeton is noted in this wide world for three things: football, baseball, and collegiate instruction.’ ” Zimbalist 7.
By 1905, though, a crisis emerged. While college football
was hugely popular, it was extremely violent. Plays like the
flying wedge and the players’ light protective gear led to 7
football fatalities in 1893, 12 deaths the next year, and 18
in 1905. Id., at 8. President Theodore Roosevelt responded
by convening a meeting between Harvard, Princeton, and
Yale to review the rules of the game, a gathering that ultimately led to the creation of what we now know as the
NCAA. Ibid. Organized primarily as a standard-setting
body, the association also expressed a view at its founding
about compensating college athletes—admonishing that
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“[n]o student shall represent a College or University in any
intercollegiate game or contest who is paid or receives, directly or indirectly, any money, or financial concession.” Intercollegiate Athletic Association of the United States Constitution By-Laws, Art. VII, §3 (1906); see also Proceedings
of the Eleventh Annual Convention of the National Collegiate Athletic Association, Dec. 28, 1916, p. 34.
Reality did not always match aspiration. More than two
decades later, the Carnegie Foundation produced a report
on college athletics that found them still “sodden with the
commercial and the material and the vested interests that
these forces have created.” H. Savage, The Carnegie Foundation for the Advancement of Teaching, American College
Athletics Bull. 23, p. 310 (1929). Schools across the country
sought to leverage sports to bring in revenue, attract attention, boost enrollment, and raise money from alumni. The
University of California’s athletic revenue was over
$480,000, while Harvard’s football revenue alone came in
at $429,000. Id., at 87. College football was “not a student’s
game”; it was an “organized commercial enterprise” featuring athletes with “years of training,” “professional coaches,”
and competitions that were “highly profitable.” Id., at viii.
The commercialism extended to the market for studentathletes. Seeking the best players, many schools actively
participated in a system “under which boys are offered pecuniary and other inducements to enter a particular college.” Id., at xiv–xv. One coach estimated that a rival team
“spent over $200,000 a year on players.” Zimbalist 9. In
1939, freshmen at the University of Pittsburgh went on
strike because upperclassmen were reportedly earning
more money. Crabb, The Amateurism Myth: A Case for a
New Tradition, 28 Stan. L. & Pol’y Rev. 181, 190 (2017). In
the 1940s, Hugh McElhenny, a halfback at the University
of Washington, “became known as the first college player
‘ever to take a cut in salary to play pro football.’ ” Zimbalist
22–23. He reportedly said: “ ‘[A] wealthy guy puts big
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bucks under my pillow every time I score a touchdown.
Hell, I can’t afford to graduate.’ ” Id., at 211, n. 17. In 1946,
a commentator offered this view: “[W]hen it comes to chicanery, double-dealing, and general undercover work behind the scenes, big-time college football is in a class by itself.” Woodward, Is College Football on the Level?, Sport,
Nov. 1946, Vol. 1, No. 3, p. 35.
In 1948, the NCAA sought to do more than admonish. It
adopted the “Sanity Code.” Colleges Adopt the ‘Sanity
Code’ To Govern Sports, N. Y. Times, Jan. 11, 1948, p. 1,
col. 1. The code reiterated the NCAA’s opposition to “promised pay in any form.” Hearings before the Subcommittee
on Oversight and Investigations of the House Committee on
Interstate and Foreign Commerce, 95th Congress, 2d Sess.,
pt. 2, p. 1094 (1978). But for the first time the code also
authorized colleges and universities to pay athletes’ tuition.
Ibid. And it created a new enforcement mechanism—
providing for the “suspension or expulsion” of “proven offenders.” Colleges Adopt ‘Sanity Code,’ N. Y. Times, p. 1,
col. 1. To some, these changes sought to substitute a consistent, above-board compensation system for the varying
under-the-table schemes that had long proliferated. To others, the code marked “the beginning of the NCAA behaving
as an effective cartel,” by enabling its member schools to set
and enforce “rules that limit the price they have to pay for
their inputs (mainly the ‘student-athletes’).” Zimbalist 10.
The rules regarding student-athlete compensation have
evolved ever since. In 1956, the NCAA expanded the scope
of allowable payments to include room, board, books, fees,
and “cash for incidental expenses such as laundry.” In re
National Collegiate Athletic Assn. Athletic Grant-in-Aid
Cap Antitrust Litig., 375 F. Supp. 3d 1058, 1063 (ND Cal.
2019) (hereinafter D. Ct. Op.). In 1974, the NCAA began
permitting paid professionals in one sport to compete on an
amateur basis in another. Brief for Historians as Amici Cu-
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riae 10. In 2014, the NCAA “announced it would allow athletic conferences to authorize their member schools to increase scholarships up to the full cost of attendance.”
O’Bannon v. National Collegiate Athletic Assn., 802 F. 3d
1049, 1054–1055 (CA9 2015). The 80 member schools of the
“Power Five” athletic conferences—the conferences with
the highest revenue in Division I—promptly voted to raise
their scholarship limits to an amount that is generally several thousand dollars higher than previous limits. D. Ct.
Op., at 1064.
In recent years, changes have continued. The NCAA has
created the “Student Assistance Fund” and the “Academic
Enhancement Fund” to “assist student-athletes in meeting
financial needs,” “improve their welfare or academic support,” or “recognize academic achievement.” Id., at 1072.
These funds have supplied money to student-athletes for
“postgraduate scholarships” and “school supplies,” as well
as “benefits that are not related to education,” such as “lossof-value insurance premiums,” “travel expenses,” “clothing,” and “magazine subscriptions.” Id., at 1072, n. 15. In
2018, the NCAA made more than $84 million available
through the Student Activities Fund and more than $48
million available through the Academic Enhancement
Fund. Id., at 1072. Assistance may be provided in cash or
in kind, and there is no limit to the amount any particular
student-athlete may receive. Id., at 1073. Since 2015, disbursements to individual students have sometimes been
tens of thousands of dollars above the full cost of attendance. Ibid.
The NCAA has also allowed payments “ ‘incidental to athletics participation,’ ” including awards for “participation or
achievement in athletics” (like “qualifying for a bowl game”)
and certain “payments from outside entities” (such as for
“performance in the Olympics”). Id., at 1064, 1071, 1074.
The NCAA permits its member schools to award up to (but
no more than) two annual “Senior Scholar Awards” of
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$10,000 for students to attend graduate school after their
athletic eligibility expires. Id., at 1074. Finally, the NCAA
allows schools to fund travel for student-athletes’ family
members to attend “certain events.” Id., at 1069.
Over the decades, the NCAA has become a sprawling enterprise. Its membership comprises about 1,100 colleges
and universities, organized into three divisions. Id., at
1063. Division I teams are often the most popular and attract the most money and the most talented athletes. Currently, Division I includes roughly 350 schools divided
across 32 conferences. See ibid. Within Division I, the most
popular sports are basketball and football. The NCAA divides Division I football into the Football Bowl Subdivision
(FBS) and the Football Championship Subdivision, with the
FBS generally featuring the best teams. Ibid. The 32 conferences in Division I function similarly to the NCAA itself,
but on a smaller scale. They “can and do enact their own
rules.” Id., at 1090.
At the center of this thicket of associations and rules sits
a massive business. The NCAA’s current broadcast contract for the March Madness basketball tournament is
worth $1.1 billion annually. See id., at 1077, n. 20. Its television deal for the FBS conference’s College Football
Playoff is worth approximately $470 million per year. See
id., at 1063; Bachman, ESPN Strikes Deal for College Football Playoff, Wall Street Journal, Nov. 21, 2012. Beyond
these sums, the Division I conferences earn substantial revenue from regular-season games. For example, the Southeastern Conference (SEC) “made more than $409 million in
revenues from television contracts alone in 2017, with its
total conference revenues exceeding $650 million that
year.” D. Ct. Op., at 1063. All these amounts have “increased consistently over the years.” Ibid.
Those who run this enterprise profit in a different way
than the student-athletes whose activities they oversee.
The president of the NCAA earns nearly $4 million per
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year. Brief for Players Association of the National Football
League et al. as Amici Curiae 17. Commissioners of the top
conferences take home between $2 to $5 million. Ibid. College athletic directors average more than $1 million annually. Ibid. And annual salaries for top Division I college
football coaches approach $11 million, with some of their
assistants making more than $2.5 million. Id., at 17–18.
B
The plaintiffs are current and former student-athletes in
men’s Division I FBS football and men’s and women’s Division I basketball. They filed a class action against the
NCAA and 11 Division I conferences (for simplicity’s sake,
we refer to the defendants collectively as the NCAA). The
student-athletes challenged the “current, interconnected
set of NCAA rules that limit the compensation they may
receive in exchange for their athletic services.” D. Ct. Op.,
at 1062, 1065, n. 5. Specifically, they alleged that the
NCAA’s rules violate §1 of the Sherman Act, which prohibits “contract[s], combination[s], or conspirac[ies] in restraint of trade or commerce.” 15 U. S. C. §1.
After pretrial proceedings stretching years, the district
court conducted a 10-day bench trial. It heard experts and
lay witnesses from both sides, and received volumes of evidence and briefing, all before issuing an exhaustive decision. In the end, the court found the evidence undisputed
on certain points. The NCAA did not “contest evidence
showing” that it and its members have agreed to compensation limits on student-athletes; the NCAA and its conferences enforce these limits by punishing violations; and
these limits “affect interstate commerce.” D. Ct. Op., at
1066.
Based on these premises, the district court proceeded to
assess the lawfulness of the NCAA’s challenged restraints.
This Court has “long recognized that in view of the common
law and the law in this country when the Sherman Act was
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passed, the phrase ‘restraint of trade’ is best read to mean
‘undue restraint.’ ” Ohio v. American Express Co., 585 U. S.
___, ___ (2018) (slip op., at 8) (brackets and some internal
quotation marks omitted). Determining whether a restraint is undue for purposes of the Sherman Act “presumptively” calls for what we have described as a “rule of reason
analysis.” Texaco Inc. v. Dagher, 547 U. S. 1, 5 (2006);
Standard Oil Co. of N. J. v. United States, 221 U. S. 1, 60–
62 (1911). That manner of analysis generally requires a
court to “conduct a fact-specific assessment of market power
and market structure” to assess a challenged restraint’s
“actual effect on competition.” American Express, 585 U. S.,
at ___–___ (slip op., at 8–9) (internal quotation marks omitted). Always, “[t]he goal is to distinguish between restraints with anticompetitive effect that are harmful to the
consumer and restraints stimulating competition that are
in the consumer’s best interest.” Ibid. (brackets and internal quotation marks omitted).
In applying the rule of reason, the district court began by
observing that the NCAA enjoys “near complete dominance
of, and exercise[s] monopsony power in, the relevant market”—which it defined as the market for “athletic services
in men’s and women’s Division I basketball and FBS football, wherein each class member participates in his or her
sport-specific market.” D. Ct. Op., at 1097. The “most talented athletes are concentrated” in the “markets for Division I basketball and FBS football.” Id., at 1067. There are
no “viable substitutes,” as the “NCAA’s Division I essentially is the relevant market for elite college football and
basketball.” Id., at 1067, 1070. In short, the NCAA and its
member schools have the “power to restrain student-athlete
compensation in any way and at any time they wish, without any meaningful risk of diminishing their market dominance.” Id., at 1070.
The district court then proceeded to find that the NCAA’s
compensation limits “produce significant anticompetitive
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effects in the relevant market.” Id., at 1067. Though member schools compete fiercely in recruiting student-athletes,
the NCAA uses its monopsony power to “cap artificially the
compensation offered to recruits.” Id., at 1097. In a market
without the challenged restraints, the district court found,
“competition among schools would increase in terms of the
compensation they would offer to recruits, and studentathlete compensation would be higher as a result.” Id., at
1068. “Student-athletes would receive offers that would
more closely match the value of their athletic services.”
Ibid. And notably, the court observed, the NCAA “did not
meaningfully dispute” any of this evidence. Id., at 1067; see
also Tr. of Oral Arg. 31 (“[T]here’s no dispute that the—the
no-pay-for-play rule imposes a significant restraint on a relevant antitrust market”).
The district court next considered the NCAA’s procompetitive justifications for its restraints. The NCAA suggested
that its restrictions help increase output in college sports
and maintain a competitive balance among teams. But the
district court rejected those justifications, D. Ct. Op., at
1070, n. 12, and the NCAA does not pursue them here. The
NCAA’s only remaining defense was that its rules preserve
amateurism, which in turn widens consumer choice by
providing a unique product—amateur college sports as distinct from professional sports. Admittedly, this asserted
benefit accrues to consumers in the NCAA’s seller-side consumer market rather than to student-athletes whose compensation the NCAA fixes in its buyer-side labor market.
But, the NCAA argued, the district court needed to assess
its restraints in the labor market in light of their procompetitive benefits in the consumer market—and the district
court agreed to do so. Id., at 1098.
Turning to that task, the court observed that the NCAA’s
conception of amateurism has changed steadily over the
years. See id., at 1063–1064, 1072–1073; see also supra, at
3–7. The court noted that the NCAA “nowhere define[s] the
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nature of the amateurism they claim consumers insist
upon.” D. Ct. Op., at 1070. And, given all this, the court
struggled to ascertain for itself “any coherent definition” of
the term, id., at 1074, noting the testimony of a former SEC
commissioner that he’s “ ‘never been clear on . . . what is really meant by amateurism.’ ” Id., at 1070–1071.
Nor did the district court find much evidence to support
the NCAA’s contention that its compensation restrictions
play a role in consumer demand. As the court put it, the
evidence failed “to establish that the challenged compensation rules, in and of themselves, have any direct connection
to consumer demand.” Id., at 1070. The court observed, for
example, that the NCAA’s “only economics expert on the issue of consumer demand” did not “study any standard
measures of consumer demand” but instead simply “interviewed people connected with the NCAA and its schools,
who were chosen for him by defense counsel.” Id., at 1075.
Meanwhile, the student-athletes presented expert testimony and other evidence showing that consumer demand
has increased markedly despite the new types of compensation the NCAA has allowed in recent decades. Id., at 1074,
1076. The plaintiffs presented economic and other evidence
suggesting as well that further increases in student-athlete
compensation would “not negatively affect consumer demand.” Id., at 1076. At the same time, however, the district
court did find that one particular aspect of the NCAA’s compensation limits “may have some effect in preserving consumer demand.” Id., at 1082. Specifically, the court found
that rules aimed at ensuring “student-athletes do not receive unlimited payments unrelated to education” could
play some role in product differentiation with professional
sports and thus help sustain consumer demand for college
athletics. Id., at 1083.
The court next required the student-athletes to show that
“substantially less restrictive alternative rules” existed
that “would achieve the same procompetitive effect as the
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challenged set of rules.” Id., at 1104. The district court
emphasized that the NCAA must have “ample latitude” to
run its enterprise and that courts “may not use antitrust
laws to make marginal adjustments to broadly reasonable
market restraints.” Ibid. (internal quotation marks omitted). In light of these standards, the court found the
student-athletes had met their burden in some respects but
not others. The court rejected the student-athletes’ challenge to NCAA rules that limit athletic scholarships to the
full cost of attendance and that restrict compensation and
benefits unrelated to education. These may be price-fixing
agreements, but the court found them to be reasonable in
light of the possibility that “professional-level cash payments . . . could blur the distinction between college sports
and professional sports and thereby negatively affect consumer demand.” Ibid.
The court reached a different conclusion for caps on
education-related benefits—such as rules that limit scholarships for graduate or vocational school, payments for academic tutoring, or paid posteligibility internships. Id., at
1088. On no account, the court found, could such educationrelated benefits be “confused with a professional athlete’s
salary.” Id., at 1083. If anything, they “emphasize that the
recipients are students.” Ibid. Enjoining the NCAA’s restrictions on these forms of compensation alone, the court
concluded, would be substantially less restrictive than the
NCAA’s current rules and yet fully capable of preserving
consumer demand for college sports. Id., at 1088.
The court then entered an injunction reflecting its findings and conclusions. Nothing in the order precluded the
NCAA from continuing to fix compensation and benefits unrelated to education; limits on athletic scholarships, for example, remained untouched. The court enjoined the NCAA
only from limiting education-related compensation or benefits that conferences and schools may provide to studentathletes playing Division I football and basketball. App. to
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Pet. for Cert. in No. 20–512, p. 167a, ¶1. The court’s injunction further specified that the NCAA could continue to limit
cash awards for academic achievement—but only so long as
those limits are no lower than the cash awards allowed for
athletic achievement (currently $5,980 annually). Id., at
168a–169a, ¶5; Order Granting Motion for Clarification of
Injunction in No. 4:14–md–02541, ECF Doc. 1329, pp. 5–6
(ND Cal., Dec. 30, 2020). The court added that the NCAA
and its members were free to propose a definition of compensation or benefits “ ‘related to education.’ ” App. to Pet.
for Cert. in No. 20–512, at 168a, ¶4. And the court explained that the NCAA was free to regulate how conferences and schools provide education-related compensation
and benefits. Ibid. The court further emphasized that its
injunction applied only to the NCAA and multi-conference
agreements—thus allowing individual conferences (and the
schools that constitute them) to impose tighter restrictions
if they wish. Id., at 169a, ¶6. The district court’s injunction
issued in March 2019, and took effect in August 2020.
Both sides appealed. The student-athletes said the district court did not go far enough; it should have enjoined all
of the NCAA’s challenged compensation limits, including
those “untethered to education,” like its restrictions on the
size of athletic scholarships and cash awards. In re National Collegiate Athletic Assn. Athletic Grant-in-Aid Cap
Antitrust Litig., 958 F. 3d 1239, 1263 (CA9 2020). The
NCAA, meanwhile, argued that the district court went too
far by weakening its restraints on education-related compensation and benefits. In the end, the court of appeals affirmed in full, explaining its view that “the district court
struck the right balance in crafting a remedy that both prevents anticompetitive harm to Student-Athletes while serving the procompetitive purpose of preserving the popularity
of college sports.” Ibid.
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C
Unsatisfied with this result, the NCAA asks us to reverse
to the extent the lower courts sided with the studentathletes. For their part, the student-athletes do not renew
their across-the-board challenge to the NCAA’s compensation restrictions. Accordingly, we do not pass on the rules
that remain in place or the district court’s judgment upholding them. Our review is confined to those restrictions now
enjoined.
Before us, as through much of the litigation below, some
of the issues most frequently debated in antitrust litigation
are uncontested. The parties do not challenge the district
court’s definition of the relevant market. They do not contest that the NCAA enjoys monopoly (or, as it’s called on the
buyer side, monopsony) control in that labor market—such
that it is capable of depressing wages below competitive levels and restricting the quantity of student-athlete labor.
Nor does the NCAA dispute that its member schools compete fiercely for student-athletes but remain subject to
NCAA-issued-and-enforced limits on what compensation
they can offer. Put simply, this suit involves admitted horizontal price fixing in a market where the defendants exercise monopoly control.
Other significant matters are taken as given here too. No
one disputes that the NCAA’s restrictions in fact decrease
the compensation that student-athletes receive compared
to what a competitive market would yield. No one questions
either that decreases in compensation also depress participation by student-athletes in the relevant labor market—
so that price and quantity are both suppressed. See 12 P.
Areeda & H. Hovenkamp, Antitrust Law ¶2011b, p. 134
(4th ed. 2019) (Areeda & Hovenkamp). Nor does the NCAA
suggest that, to prevail, the plaintiff student-athletes must
show that its restraints harm competition in the seller-side
(or consumer facing) market as well as in its buyer-side (or
labor) market. See, e.g., Mandeville Island Farms, Inc. v.
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American Crystal Sugar Co., 334 U. S. 219, 235 (1948);
Weyerhaeuser Co. v. Ross-Simmons Hardwood Lumber Co.,
549 U. S. 312, 321 (2007); 2A Areeda & Hovenkamp ¶352c,
pp. 288–289 (2014); 12 id., ¶2011a, at 132–134.
Meanwhile, the student-athletes do not question that the
NCAA may permissibly seek to justify its restraints in the
labor market by pointing to procompetitive effects they produce in the consumer market. Some amici argue that “competition in input markets is incommensurable with competition in output markets,” and that a court should not “trade
off ” sacrificing a legally cognizable interest in competition
in one market to better promote competition in a different
one; review should instead be limited to the particular market in which antitrust plaintiffs have asserted their injury.
Brief for American Antitrust Institute as Amicus Curiae 3,
11–12. But the parties before us do not pursue this line.
II
A
With all these matters taken as given, we express no
views on them. Instead, we focus only on the objections the
NCAA does raise. Principally, it suggests that the lower
courts erred by subjecting its compensation restrictions to
a rule of reason analysis. In the NCAA’s view, the courts
should have given its restrictions at most an “abbreviated
deferential review,” Brief for Petitioner in No. 20–512,
p. 14, or a “ ‘quick look,’ ” Brief for Petitioners in No. 20–520,
p. 18, before approving them.
The NCAA offers a few reasons why. Perhaps dominantly, it argues that it is a joint venture and that collaboration among its members is necessary if they are to offer
consumers the benefit of intercollegiate athletic competition. We doubt little of this. There’s no question, for example, that many “joint ventures are calculated to enable firms
to do something more cheaply or better than they did it before.” 13 Areeda & Hovenkamp ¶2100c, at 7. And the fact
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that joint ventures can have such procompetitive benefits
surely stands as a caution against condemning their arrangements too reflexively. See Dagher, 547 U. S., at 7;
Broadcast Music, Inc. v. Columbia Broadcasting System,
Inc., 441 U. S. 1, 22–23 (1979).
But even assuming (without deciding) that the NCAA is
a joint venture, that does not guarantee the foreshortened
review it seeks. Most restraints challenged under the Sherman Act—including most joint venture restrictions—are
subject to the rule of reason, which (again) we have described as “a fact-specific assessment of market power and
market structure” aimed at assessing the challenged restraint’s “actual effect on competition”—especially its capacity to reduce output and increase price. American Express, 585 U. S., at ___–___ (slip op., at 8–9) (internal
quotation marks omitted).
Admittedly, the amount of work needed to conduct a fair
assessment of these questions can vary. As the NCAA observes, this Court has suggested that sometimes we can determine the competitive effects of a challenged restraint in
the “ ‘twinkling of an eye.’ ” Board of Regents, 468 U. S., at
110, n. 39 (quoting P. Areeda, The “Rule of Reason” in Antitrust Analysis: General Issues 37–38 (Federal Judicial
Center, June 1981)); American Needle, Inc. v. National
Football League, 560 U. S. 183, 203 (2010). That is true,
though, only for restraints at opposite ends of the competitive spectrum. For those sorts of restraints—rather than
restraints in the great in-between—a quick look is sufficient for approval or condemnation.
At one end of the spectrum, some restraints may be so
obviously incapable of harming competition that they require little scrutiny. In Rothery Storage & Van Co. v. Atlas
Van Lines, Inc., 792 F. 2d 210 (CADC 1986), for example,
Judge Bork explained that the analysis could begin and end
with the observation that the joint venture under review
“command[ed] between 5.1 and 6% of the relevant market.”
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Id., at 217. Usually, joint ventures enjoying such small
market share are incapable of impairing competition.
Should they reduce their output, “there would be no effect
upon market price because firms making up the other 94%
of the market would simply take over the abandoned business.” Ibid.; see also 7 Areeda & Hovenkamp ¶1507a,
p. 444 (2017) (If “the exercise of market power is not plausible, the challenged practice is legal”); Polk Bros., Inc. v.
Forest City Enterprises, Inc., 776 F. 2d 185, 191 (CA7 1985)
(“Unless the firms have the power to raise price by curtailing output, their agreement is unlikely to harm consumers,
and it makes sense to understand their cooperation as benign or beneficial”).
At the other end, some agreements among competitors so
obviously threaten to reduce output and raise prices that
they might be condemned as unlawful per se or rejected after only a quick look. See Dagher, 547 U. S., at 7, n. 3; California Dental Assn. v. FTC, 526 U. S. 756, 770 (1999). Recognizing the inherent limits on a court’s ability to master
an entire industry—and aware that there are often hard-tosee efficiencies attendant to complex business arrangements—we take special care not to deploy these condemnatory tools until we have amassed “considerable experience
with the type of restraint at issue” and “can predict with
confidence that it would be invalidated in all or almost all
instances.” Leegin Creative Leather Products, Inc. v. PSKS,
Inc., 551 U. S. 877, 886–887 (2007); Easterbrook, On Identifying Exclusionary Conduct, 61 Notre Dame L. Rev. 972,
975 (1986) (noting that it can take “economists years, sometimes decades, to understand why certain business practices work [and] determine whether they work because of
increased efficiency or exclusion”); see also infra, at 26–27
(further reasons for caution).
None of this helps the NCAA. The NCAA accepts that its
members collectively enjoy monopsony power in the market
for student-athlete services, such that its restraints can
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(and in fact do) harm competition. See D. Ct. Op., at 1067.
Unlike customers who would look elsewhere when a small
van company raises its prices above market levels, the district court found (and the NCAA does not here contest) that
student-athletes have nowhere else to sell their labor. Even
if the NCAA is a joint venture, then, it is hardly of the sort
that would warrant quick-look approval for all its myriad
rules and restrictions.
Nor does the NCAA’s status as a particular type of venture categorically exempt its restraints from ordinary rule
of reason review. We do not doubt that some degree of coordination between competitors within sports leagues can
be procompetitive. Without some agreement among rivals—on things like how many players may be on the field
or the time allotted for play—the very competitions that
consumers value would not be possible. See Board of Regents, 468 U. S., at 101 (quoting R. Bork, The Antitrust Paradox 278 (1978)). Accordingly, even a sports league with
market power might see some agreements among its members win antitrust approval in the “ ‘twinkling of an eye.’ ”
American Needle, 560 U. S., at 203.
But this insight does not always apply. That some restraints are necessary to create or maintain a league sport
does not mean all “aspects of elaborate interleague cooperation are.” Id., at 199, n. 7. While a quick look will often
be enough to approve the restraints “necessary to produce
a game,” ibid., a fuller review may be appropriate for others. See, e.g., Chicago Professional Sports Ltd. Partnership
v. National Basketball Assn., 95 F. 3d 593, 600 (CA7 1996)
(“Just as the ability of McDonald’s franchises to coordinate
the release of a new hamburger does not imply their ability
to agree on wages for counter workers, so the ability of
sports teams to agree on a TV contract need not imply an
ability to set wages for players”).
The NCAA’s rules fixing wages for student-athletes fall
on the far side of this line. Nobody questions that Division
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I basketball and FBS football can proceed (and have proceeded) without the education-related compensation restrictions the district court enjoined; the games go on. Instead, the parties dispute whether and to what extent those
restrictions in the NCAA’s labor market yield benefits in its
consumer market that can be attained using substantially
less restrictive means. That dispute presents complex
questions requiring more than a blink to answer.
B
Even if background antitrust principles counsel in favor
of the rule of reason, the NCAA replies that a particular
precedent ties our hands. The NCAA directs our attention
to Board of Regents, where this Court considered the
league’s rules restricting the ability of its member schools
to televise football games. 468 U. S., at 94. On the NCAA’s
reading, that decision expressly approved its limits on student-athlete compensation—and this approval forecloses
any meaningful review of those limits today.
We see things differently. Board of Regents explained
that the league’s television rules amounted to “[h]orizontal
price fixing and output limitation[s]” of the sort that are
“ordinarily condemned” as “ ‘illegal per se.’ ” Id., at 100. The
Court declined to declare the NCAA’s restraints per se unlawful only because they arose in “an industry” in which
some “horizontal restraints on competition are essential if
the product is to be available at all.” Id., at 101–102. Our
analysis today is fully consistent with all of this. Indeed, if
any daylight exists it is only in the NCAA’s favor. While
Board of Regents did not condemn the NCAA’s broadcasting
restraints as per se unlawful, it invoked abbreviated antitrust review as a path to condemnation, not salvation. Id.,
at 109, n. 39. If a quick look was thought sufficient before
rejecting the NCAA’s procompetitive rationales in that
case, it is hard to see how the NCAA might object to a court
providing a more cautious form of review before reaching a
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similar judgment here.
To be sure, the NCAA isn’t without a reply. It notes that,
in the course of reaching its judgment about television marketing restrictions, the Board of Regents Court commented
on student-athlete compensation restrictions. Most particularly, the NCAA highlights this passage:
“The NCAA plays a critical role in the maintenance of
a revered tradition of amateurism in college sports.
There can be no question but that it needs ample latitude to play that role, or that the preservation of the
student-athlete in higher education adds richness and
diversity to intercollegiate athletics and is entirely consistent with the goals of the Sherman Act.” Id., at 120.
See also id., at 101, 102 (the NCAA “seeks to market a particular brand of football” in which “athletes must not be
paid, must be required to attend class, and the like”). On
the NCAA’s telling, these observations foreclose any rule of
reason review in this suit.
Once more, we cannot agree. Board of Regents may suggest that courts should take care when assessing the
NCAA’s restraints on student-athlete compensation, sensitive to their procompetitive possibilities. But these remarks do not suggest that courts must reflexively reject all
challenges to the NCAA’s compensation restrictions. Student-athlete compensation rules were not even at issue in
Board of Regents. And the Court made clear it was only
assuming the reasonableness of the NCAA’s restrictions:
“It is reasonable to assume that most of the regulatory controls of the NCAA are justifiable means of fostering competition among amateur athletic teams and are therefore
procompetitive . . . .” Id., at 117 (emphasis added). Accordingly, the Court simply did not have occasion to declare—
nor did it declare—the NCAA’s compensation restrictions
procompetitive both in 1984 and forevermore.
Our confidence on this score is fortified by still another
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factor. Whether an antitrust violation exists necessarily
depends on a careful analysis of market realities. See, e.g.,
American Express Co., 585 U. S., at ___–___ (slip op., at 10–
12); 2B Areeda & Hovenkamp ¶500, p. 107 (2014). If those
market realities change, so may the legal analysis.
When it comes to college sports, there can be little doubt
that the market realities have changed significantly since
1984. Since then, the NCAA has dramatically increased the
amounts and kinds of benefits schools may provide to student-athletes. For example, it has allowed the conferences
flexibility to set new and higher limits on athletic scholarships. D. Ct. Op., at 1064. It has increased the size of permissible benefits “incidental to athletics participation.” Id.,
at 1066. And it has developed the Student Assistance Fund
and the Academic Enhancement Fund, which in 2018 alone
provided over $100 million to student-athletes. Id., at 1072.
Nor is that all that has changed. In 1985, Division I football
and basketball raised approximately $922 million and $41
million respectively. Brief for Former NCAA Executives as
Amici Curiae 7. By 2016, NCAA Division I schools raised
more than $13.5 billion. Ibid. From 1982 to 1984, CBS paid
$16 million per year to televise the March Madness Division
I men’s basketball tournament. Ibid. In 2016, those annual
television rights brought in closer to $1.1 billion. D. Ct. Op.,
at 1077, n. 20.
Given the sensitivity of antitrust analysis to market realities—and how much has changed in this market—we
think it would be particularly unwise to treat an aside in
Board of Regents as more than that. This Court may be
“infallible only because we are final,” Brown v. Allen, 344
U. S. 443, 540 (1953) (Jackson, J., concurring in result), but
those sorts of stray comments are neither.
C
The NCAA submits that a rule of reason analysis is inappropriate for still another reason—because the NCAA and
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its member schools are not “commercial enterprises” and
instead oversee intercollegiate athletics “as an integral part
of the undergraduate experience.” Brief for Petitioner in
No. 20–512, at 31. The NCAA represents that it seeks to
“maintain amateurism in college sports as part of serving
[the] societally important non-commercial objective” of
“higher education.” Id., at 3.
Here again, however, there may be less of a dispute than
meets the eye. The NCAA does not contest that its restraints affect interstate trade and commerce and are thus
subject to the Sherman Act. See D. Ct. Op., at 1066. The
NCAA acknowledges that this Court already analyzed (and
struck down) some of its restraints as anticompetitive in
Board of Regents. And it admits, as it must, that the Court
did all this only after observing that the Sherman Act had
already been applied to other nonprofit organizations—and
that “the economic significance of the NCAA’s nonprofit
character is questionable at best” given that “the NCAA and
its member institutions are in fact organized to maximize
revenues.” 468 U. S., at 100–101, n. 22. Nor, on the other
side of the equation, does anyone contest that the status of
the NCAA’s members as schools and the status of studentathletes as students may be relevant in assessing consumer
demand as part of a rule of reason review.
With this much agreed it is unclear exactly what the
NCAA seeks. To the extent it means to propose a sort of
judicially ordained immunity from the terms of the Sherman Act for its restraints of trade—that we should overlook
its restrictions because they happen to fall at the intersection of higher education, sports, and money—we cannot
agree. This Court has regularly refused materially identical requests from litigants seeking special dispensation
from the Sherman Act on the ground that their restraints
of trade serve uniquely important social objectives beyond
enhancing competition.
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Take two examples. In National Soc. of Professional Engineers v. United States, 435 U. S. 679 (1978), a trade association argued that price competition between engineers
competing for building projects had to be restrained to ensure quality work and protect public safety. Id., at 679–
680. This Court rejected that appeal as “nothing less than
a frontal assault on the basic policy of the Sherman Act.”
Id., at 695. The “statutory policy” of the Act is one of competition and it “precludes inquiry into the question whether
competition is good or bad.” Ibid. In FTC v. Superior Court
Trial Lawyers Assn., 493 U. S. 411 (1990), criminal defense
lawyers agreed among themselves to refuse court appointments until the government increased their compensation.
Id., at 414. And once more the Court refused to consider
whether this restraint of trade served some social good
more important than competition: “The social justifications
proffered for respondents’ restraint of trade . . . do not make
it any less unlawful.” Id., at 424.
To be sure, this Court once dallied with something that
looks a bit like an antitrust exemption for professional baseball. In Federal Baseball Club of Baltimore, Inc. v. National
League of Professional Baseball Clubs, 259 U. S. 200 (1922),
the Court reasoned that “exhibitions” of “base ball” did not
implicate the Sherman Act because they did not involve interstate trade or commerce—even though teams regularly
crossed state lines (as they do today) to make money and
enhance their commercial success. Id., at 208–209. But
this Court has refused to extend Federal Baseball’s reasoning to other sports leagues—and has even acknowledged
criticisms of the decision as “ ‘unrealistic’ ” and “ ‘inconsistent’ ” and “aberration[al].” Flood v. Kuhn, 407 U. S. 258,
282 (1972) (quoting Radovich v. National Football League,
352 U. S. 445, 452 (1957)); see also Brief for Advocates for
Minor Leaguers as Amicus Curiae 5, n. 3 (gathering criticisms). Indeed, as we have seen, this Court has already
recognized that the NCAA itself is subject to the Sherman
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Act.
The “orderly way” to temper that Act’s policy of competition is “by legislation and not by court decision.” Flood, 407
U. S., at 279. The NCAA is free to argue that, “because of
the special characteristics of [its] particular industry,” it
should be exempt from the usual operation of the antitrust
laws—but that appeal is “properly addressed to Congress.”
National Soc. of Professional Engineers, 435 U. S., at 689.
Nor has Congress been insensitive to such requests. It has
modified the antitrust laws for certain industries in the
past, and it may do so again in the future. See, e.g., 7
U. S. C. §§291–292 (agricultural cooperatives); 15 U. S. C.
§§1011–1013 (insurance); 15 U. S. C. §§1801–1804 (newspaper joint operating agreements). But until Congress says
otherwise, the only law it has asked us to enforce is the
Sherman Act, and that law is predicated on one assumption
alone—“competition is the best method of allocating resources” in the Nation’s economy. National Soc. of Professional Engineers, 435 U. S., at 695.
III
A
While the NCAA devotes most of its energy to resisting
the rule of reason in its usual form, the league lodges some
objections to the district court’s application of it as well.
When describing the rule of reason, this Court has sometimes spoken of “a three-step, burden-shifting framework”
as a means for “ ‘distinguish[ing] between restraints with
anticompetitive effect that are harmful to the consumer and
restraints stimulating competition that are in the consumer’s best interest.’ ” American Express Co., 585 U. S., at
___ (slip op., at 9). As we have described it, “the plaintiff
has the initial burden to prove that the challenged restraint
has a substantial anticompetitive effect.” Ibid. Should the
plaintiff carry that burden, the burden then “shifts to the
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defendant to show a procompetitive rationale for the restraint.” Ibid. If the defendant can make that showing,
“the burden shifts back to the plaintiff to demonstrate that
the procompetitive efficiencies could be reasonably
achieved through less anticompetitive means.” Id., at ___–
___ (slip op., at 9–10).
These three steps do not represent a rote checklist, nor
may they be employed as an inflexible substitute for careful
analysis. As we have seen, what is required to assess
whether a challenged restraint harms competition can vary
depending on the circumstances. See supra, at 15–19. The
whole point of the rule of reason is to furnish “an enquiry
meet for the case, looking to the circumstances, details, and
logic of a restraint” to ensure that it unduly harms competition before a court declares it unlawful. California Dental,
526 U. S., at 781; see also, e.g., Leegin Creative, 551 U. S.,
at 885 (“ ‘[T]he factfinder weighs all of the circumstances of
a case in deciding whether a restrictive practice should be
prohibited as imposing an unreasonable restraint on competition’ ”); Copperweld Corp. v. Independence Tube Corp.,
467 U. S. 752, 768 (1984); 7 Areeda & Hovenkamp ¶1507a,
at 442–444 (slightly different “decisional model” using sequential questions).
In the proceedings below, the district court followed circuit precedent to apply a multistep framework closely akin
to American Express’s. As its first step, the district court
required the student-athletes to show that “the challenged
restraints produce significant anticompetitive effects in the
relevant market.” D. Ct. Op., at 1067. This was no slight
burden. According to one amicus, courts have disposed of
nearly all rule of reason cases in the last 45 years on the
ground that the plaintiff failed to show a substantial anticompetitive effect. Brief for 65 Professors of Law, Business,
Economics, and Sports Management as Amici Curiae 21,
n. 9 (“Since 1977, courts decided 90% (809 of 897) on this
ground”). This suit proved different. As we have seen,
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based on a voluminous record, the district court held that
the student-athletes had shown the NCAA enjoys the power
to set wages in the market for student-athletes’ labor—and
that the NCAA has exercised that power in ways that have
produced significant anticompetitive effects. See D. Ct. Op.,
at 1067. Perhaps even more notably, the NCAA “did not
meaningfully dispute” this conclusion. Ibid.
Unlike so many cases, then, the district court proceeded
to the second step, asking whether the NCAA could muster
a procompetitive rationale for its restraints. Id., at 1070.
This is where the NCAA claims error first crept in. On its
account, the district court examined the challenged rules at
different levels of generality. At the first step of its inquiry,
the court asked whether the NCAA’s entire package of compensation restrictions has substantial anticompetitive effects collectively. Yet, at the second step, the NCAA says
the district court required it to show that each of its distinct
rules limiting student-athlete compensation has procompetitive benefits individually. The NCAA says this mismatch had the result of effectively—and erroneously—requiring it to prove that each rule is the least restrictive
means of achieving the procompetitive purpose of differentiating college sports and preserving demand for them.
We agree with the NCAA’s premise that antitrust law
does not require businesses to use anything like the least
restrictive means of achieving legitimate business purposes. To the contrary, courts should not second-guess “degrees of reasonable necessity” so that “the lawfulness of conduct turn[s] upon judgments of degrees of efficiency.”
Rothery Storage, 792 F. 2d, at 227; Continental T. V., Inc. v.
GTE Sylvania Inc., 433 U. S. 36, 58, n. 29 (1977). That
would be a recipe for disaster, for a “skilled lawyer” will
“have little difficulty imagining possible less restrictive alternatives to most joint arrangements.” 11 Areeda &
Hovenkamp ¶1913b, p. 398 (2018). And judicial acceptance
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of such imaginings would risk interfering “with the legitimate objectives at issue” without “adding that much to competition.” 7 id., ¶1505b, at 435–436.
Even worse, “[r]ules that seek to embody every economic
complexity and qualification may well, through the vagaries of administration, prove counter-productive, undercutting the very economic ends they seek to serve.” Barry
Wright Corp. v. ITT Grinnell Corp., 724 F. 2d 227, 234 (CA1
1983) (BREYER, J.). After all, even “[u]nder the best of circumstances,” applying the antitrust laws “ ‘can be difficult’ ”—and mistaken condemnations of legitimate business
arrangements “ ‘are especially costly, because they chill the
very’ ” procompetitive conduct “ ‘the antitrust laws are designed to protect.’ ” Verizon Communications Inc. v. Law
Offices of Curtis V. Trinko, LLP, 540 U. S. 398, 414 (2004).
Indeed, static judicial decrees in ever-evolving markets may
themselves facilitate collusion or frustrate entry and competition. Ibid. To know that the Sherman Act prohibits
only unreasonable restraints of trade is thus to know that
attempts to “ ‘[m]ete[r]’ small deviations is not an appropriate antitrust function.” Hovenkamp, Antitrust Balancing,
12 N. Y. U. J. L. & Bus. 369, 377 (2016).
While we agree with the NCAA’s legal premise, we cannot say the same for its factual one. Yes, at the first step of
its inquiry, the district court held that the student-athletes
had met their burden of showing the NCAA’s restraints collectively bear an anticompetitive effect. And, given that,
yes, at step two the NCAA had to show only that those same
rules collectively yield a procompetitive benefit. The trouble for the NCAA, though, is not the level of generality. It
is the fact that the district court found unpersuasive much
of its proffered evidence. See D. Ct. Op., at 1070–1076,
1080–1083. Recall that the court found the NCAA failed “to
establish that the challenged compensation rules . . . have
any direct connection to consumer demand.” Id., at 1070.
To be sure, there is a wrinkle here. While finding the
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NCAA had failed to establish that its rules collectively sustain consumer demand, the court did find that “some” of
those rules “may” have procompetitive effects “to the extent” they prohibit compensation “unrelated to education,
akin to salaries seen in professional sports leagues.” Id., at
1082–1083. The court then proceeded to what corresponds
to the third step of the American Express framework, where
it required the student-athletes “to show that there are substantially less restrictive alternative rules that would
achieve the same procompetitive effect as the challenged
set of rules.” D. Ct. Op., at 1104. And there, of course, the
district court held that the student-athletes partially succeeded—they were able to show that the NCAA could
achieve the procompetitive benefits it had established with
substantially less restrictive restraints on education-related benefits.
Even acknowledging this wrinkle, we see nothing about
the district court’s analysis that offends the legal principles
the NCAA invokes. The court’s judgment ultimately turned
on the key question at the third step: whether the studentathletes could prove that “substantially less restrictive alternative rules” existed to achieve the same procompetitive
benefits the NCAA had proven at the second step. Ibid. Of
course, deficiencies in the NCAA’s proof of procompetitive
benefits at the second step influenced the analysis at the
third. But that is only because, however framed and at
whichever step, anticompetitive restraints of trade may
wind up flunking the rule of reason to the extent the evidence shows that substantially less restrictive means exist
to achieve any proven procompetitive benefits. See, e.g., 7
Areeda & Hovenkamp ¶1505, p. 428 (“To be sure, these two
questions can be collapsed into one,” since a “legitimate objective that is not promoted by the challenged restraint can
be equally served by simply abandoning the restraint,
which is surely a less restrictive alternative”).
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Simply put, the district court nowhere—expressly or effectively—required the NCAA to show that its rules constituted the least restrictive means of preserving consumer demand. Rather, it was only after finding the NCAA’s
restraints “ ‘patently and inexplicably stricter than is necessary’ ” to achieve the procompetitive benefits the league
had demonstrated that the district court proceeded to declare a violation of the Sherman Act. D. Ct. Op., at 1104.
That demanding standard hardly presages a future filled
with judicial micromanagement of legitimate business decisions.
B
In a related critique, the NCAA contends the district
court “impermissibly redefined” its “product” by rejecting
its views about what amateurism requires and replacing
them with its preferred conception. Brief for Petitioner in
No. 20–512, at 35–36.
This argument, however, misapprehends the way a defendant’s procompetitive business justification relates to
the antitrust laws. Firms deserve substantial latitude to
fashion agreements that serve legitimate business interests—agreements that may include efforts aimed at introducing a new product into the marketplace. Supra, at 15–
19. But none of that means a party can relabel a restraint
as a product feature and declare it “immune from §1 scrutiny.” American Needle, 560 U. S., at 199, n. 7. In this suit,
as in any, the district court had to determine whether the
defendants’ agreements harmed competition and whether
any procompetitive benefits associated with their restraints
could be achieved by “substantially less restrictive alternative” means. D. Ct. Op., at 1104.
The NCAA’s argument not only misapprehends the inquiry, it would require us to overturn the district court’s
factual findings. While the NCAA asks us to defer to its
conception of amateurism, the district court found that the
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NCAA had not adopted any consistent definition. Id., at
1070. Instead, the court found, the NCAA’s rules and restrictions on compensation have shifted markedly over
time. Id., at 1071–1074. The court found, too, that the
NCAA adopted these restrictions without any reference to
“considerations of consumer demand,” id., at 1100, and that
some were “not necessary to preserve consumer demand,”
id., at 1075, 1080, 1104. None of this is product redesign; it
is a straightforward application of the rule of reason.
C
Finally, the NCAA attacks as “indefensible” the lower
courts’ holding that substantially less restrictive alternatives exist capable of delivering the same procompetitive
benefits as its current rules. Brief for Petitioner in No. 20–
512, at 46. The NCAA claims, too, that the district court’s
injunction threatens to “micromanage” its business. Id., at
50.
Once more, we broadly agree with the legal principles the
NCAA invokes. As we have discussed, antitrust courts
must give wide berth to business judgments before finding
liability. See supra, at 15–19. Similar considerations apply
when it comes to the remedy. Judges must be sensitive to
the possibility that the “continuing supervision of a highly
detailed decree” could wind up impairing rather than enhancing competition. Trinko, 540 U. S., at 415. Costs associated with ensuring compliance with judicial decrees may
exceed efficiencies gained; the decrees themselves may unintentionally suppress procompetitive innovation and even
facilitate collusion. See supra, at 26–27. Judges must be
wary, too, of the temptation to specify “the proper price,
quantity, and other terms of dealing”—cognizant that they
are neither economic nor industry experts. Trinko, 540
U. S., at 408. Judges must be open to reconsideration and
modification of decrees in light of changing market reali-
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ties, for “what we see may vary over time.” California Dental, 526 U. S., at 781. And throughout courts must have a
healthy respect for the practical limits of judicial administration: “An antitrust court is unlikely to be an effective
day-to-day enforcer” of a detailed decree, able to keep pace
with changing market dynamics alongside a busy docket.
Trinko, 540 U. S., at 415. Nor should any court “ ‘impose a
duty . . . that it cannot explain or adequately and reasonably supervise.’ ” Ibid. In short, judges make for poor “central planners” and should never aspire to the role. Id., at
408.
Once again, though, we think the district court honored
these principles. The court enjoined only restraints on education-related benefits—such as those limiting scholarships for graduate school, payments for tutoring, and the
like. The court did so, moreover, only after finding that relaxing these restrictions would not blur the distinction between college and professional sports and thus impair demand—and only after finding that this course represented
a significantly (not marginally) less restrictive means of
achieving the same procompetitive benefits as the NCAA’s
current rules. D. Ct. Op., at 1104–1105.
Even with respect to education-related benefits, the district court extended the NCAA considerable leeway. As we
have seen, the court provided that the NCAA could develop
its own definition of benefits that relate to education and
seek modification of the court’s injunction to reflect that
definition. App. to Pet. for Cert. in No. 20–512, at 168a, ¶4.
The court explained that the NCAA and its members could
agree on rules regulating how conferences and schools go
about providing these education-related benefits. Ibid. The
court said that the NCAA and its members could continue
fixing education-related cash awards, too—so long as those
“limits are never lower than the limit” on awards for athletic performance. D. Ct. Op., at 1104; App. to Pet. for Cert.
in No. 20–512, at 168a–169a, ¶5. And the court emphasized
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that its injunction applies only to the NCAA and multiconference agreements; individual conferences remain free to
reimpose every single enjoined restraint tomorrow—or
more restrictive ones still. Id., at 169a–170a, ¶¶6–7.
In the end, it turns out that the NCAA’s complaints really
boil down to three principal objections.
First, the NCAA worries about the district court’s inclusion of paid posteligibility internships among the education-related benefits it approved. The NCAA fears that
schools will use internships as a way of circumventing limits on payments that student-athletes may receive for athletic performance. The NCAA even imagines that boosters
might promise posteligibility internships “at a sneaker
company or auto dealership” with extravagant salaries as a
“thinly disguised vehicle” for paying professional-level salaries. Brief for Petitioner in No. 20–512, at 37–38.
This argument rests on an overly broad reading of the injunction. The district court enjoined only restrictions on
education-related compensation or benefits “that may be
made available from conferences or schools.” App. to Pet.
for Cert. in No. 20–512, at 167a, ¶1 (emphasis added). Accordingly, as the student-athletes concede, the injunction
“does not stop the NCAA from continuing to prohibit compensation from” sneaker companies, auto dealerships,
boosters, “or anyone else.” Brief for Respondents 47–48; see
also Brief for United States as Amicus Curiae 33. The
NCAA itself seems to understand this much. Following the
district court’s injunction, the organization adopted new
regulations specifying that only “a conference or institution” may fund post-eligibility internships. See Decl. of M.
Boyer in No. 4:14–md–02541, ECF Doc. 1302–2, p. 6 (ND
Cal., Sept. 22, 2020) (NCAA Bylaw 16.3.4(d)).
Even when it comes to internships offered by conferences
and schools, the district court left the NCAA considerable
flexibility. The court refused to enjoin NCAA rules prohibiting its members from providing compensation or benefits
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unrelated to legitimate educational activities—thus leaving
the league room to police phony internships. As we’ve observed, the district court also allowed the NCAA to propose
(and enforce) rules defining what benefits do and do not relate to education. App. to Pet. for Cert. in No. 20–512, at
168a, ¶4. Accordingly, the NCAA may seek whatever limits
on paid internships it thinks appropriate. And, again, the
court stressed that individual conferences may restrict internships however they wish. Id., at 169a, ¶6. All these
features underscore the modesty of the current decree.
Second, the NCAA attacks the district court’s ruling that
it may fix the aggregate limit on awards schools may give
for “academic or graduation” achievement no lower than its
aggregate limit on parallel athletic awards (currently
$5,980 per year). Id., at 168a–169a, ¶5; D. Ct. Op., at 1104.
This, the NCAA asserts, “is the very definition of a professional salary.” Brief for Petitioner in No. 20–512, at 48.
The NCAA also represents that “[m]ost” of its currently permissible athletic awards are “for genuine individual or team
achievement” and that “[m]ost . . . are received by only a few
student-athletes each year.” Ibid. Meanwhile, the NCAA
says, the district court’s decree would allow a school to pay
players thousands of dollars each year for minimal achievements like maintaining a passing GPA. Ibid.
The basis for this critique is unclear. The NCAA does not
believe that the athletic awards it presently allows are tantamount to a professional salary. And this portion of the
injunction sprang directly from the district court’s finding
that the cap on athletic participation awards “is an amount
that has been shown not to decrease consumer demand.” D.
Ct. Op., at 1088. Indeed, there was no evidence before the
district court suggesting that corresponding academic
awards would impair consumer interest in any way. Again,
too, the district court’s injunction affords the NCAA leeway.
It leaves the NCAA free to reduce its athletic awards. And
it does not ordain what criteria schools must use for their
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academic and graduation awards. So, once more, if the
NCAA believes certain criteria are needed to ensure that
academic awards are legitimately related to education, it is
presently free to propose such rules—and individual conferences may adopt even stricter ones.
Third, the NCAA contends that allowing schools to provide in-kind educational benefits will pose a problem. This
relief focuses on allowing schools to offer scholarships for
“graduate degrees” or “vocational school” and to pay for
things like “computers” and “tutoring.” App. to Pet. for
Cert. in No. 20–512, at 167a–168a, ¶2. But the NCAA fears
schools might exploit this authority to give student-athletes
“ ‘luxury cars’ ” “to get to class” and “other unnecessary or
inordinately valuable items” only “nominally” related to education. Brief for Petitioner in No. 20–512, at 48–49.
Again, however, this over-reads the injunction in ways we
have seen and need not belabor. Under the current decree,
the NCAA is free to forbid in-kind benefits unrelated to a
student’s actual education; nothing stops it from enforcing
a “no Lamborghini” rule. And, again, the district court invited the NCAA to specify and later enforce rules delineating which benefits it considers legitimately related to education. To the extent the NCAA believes meaningful
ambiguity really exists about the scope of its authority—
regarding internships, academic awards, in-kind benefits,
or anything else—it has been free to seek clarification from
the district court since the court issued its injunction three
years ago. The NCAA remains free to do so today. To date,
the NCAA has sought clarification only once—about the
precise amount at which it can cap academic awards—and
the question was quickly resolved. Before conjuring hypothetical concerns in this Court, we believe it best for the
NCAA to present any practically important question it has
in district court first.
When it comes to fashioning an antitrust remedy, we
acknowledge that caution is key. Judges must resist the
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temptation to require that enterprises employ the least restrictive means of achieving their legitimate business objectives. Judges must be mindful, too, of their limitations—as
generalists, as lawyers, and as outsiders trying to understand intricate business relationships. Judges must remain aware that markets are often more effective than the
heavy hand of judicial power when it comes to enhancing
consumer welfare. And judges must be open to clarifying
and reconsidering their decrees in light of changing market
realities. Courts reviewing complex business arrangements should, in other words, be wary about invitations to
“set sail on a sea of doubt.” United States v. Addyston Pipe
& Steel Co., 85 F. 271, 284 (CA6 1898) (Taft, J.). But we do
not believe the district court fell prey to that temptation.
Its judgment does not float on a sea of doubt but stands on
firm ground—an exhaustive factual record, a thoughtful legal analysis consistent with established antitrust principles, and a healthy dose of judicial humility.
*
Some will think the district court did not go far enough.
By permitting colleges and universities to offer enhanced
education-related benefits, its decision may encourage
scholastic achievement and allow student-athletes a measure of compensation more consistent with the value they
bring to their schools. Still, some will see this as a poor
substitute for fuller relief. At the same time, others will
think the district court went too far by undervaluing the
social benefits associated with amateur athletics. For our
part, though, we can only agree with the Ninth Circuit:
“ ‘The national debate about amateurism in college sports is
important. But our task as appellate judges is not to resolve
it. Nor could we. Our task is simply to review the district
court judgment through the appropriate lens of antitrust
law.’ ” 958 F. 3d, at 1265. That review persuades us the
district court acted within the law’s bounds.
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The judgment is
Affirmed.
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JUSTICE KAVANAUGH, concurring.
The NCAA has long restricted the compensation and benefits that student athletes may receive. And with surprising success, the NCAA has long shielded its compensation
rules from ordinary antitrust scrutiny. Today, however, the
Court holds that the NCAA has violated the antitrust laws.
The Court’s decision marks an important and overdue
course correction, and I join the Court’s excellent opinion in
full.
But this case involves only a narrow subset of the NCAA’s
compensation rules—namely, the rules restricting the
education-related benefits that student athletes may receive, such as post-eligibility scholarships at graduate or
vocational schools. The rest of the NCAA’s compensation
rules are not at issue here and therefore remain on the
books. Those remaining compensation rules generally re-
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strict student athletes from receiving compensation or benefits from their colleges for playing sports. And those rules
have also historically restricted student athletes from receiving money from endorsement deals and the like.
I add this concurring opinion to underscore that the
NCAA’s remaining compensation rules also raise serious
questions under the antitrust laws. Three points warrant
emphasis.
First, the Court does not address the legality of the
NCAA’s remaining compensation rules. As the Court says,
“the student-athletes do not renew their across-the-board
challenge to the NCAA’s compensation restrictions. Accordingly, we do not pass on the rules that remain in place
or the district court’s judgment upholding them. Our review is confined to those restrictions now enjoined.” Ante,
at 14.
Second, although the Court does not weigh in on the ultimate legality of the NCAA’s remaining compensation rules,
the Court’s decision establishes how any such rules should
be analyzed going forward. After today’s decision, the
NCAA’s remaining compensation rules should receive ordinary “rule of reason” scrutiny under the antitrust laws. The
Court makes clear that the decades-old “stray comments”
about college sports and amateurism made in National Collegiate Athletic Assn. v. Board of Regents of Univ. of Okla.,
468 U. S. 85 (1984), were dicta and have no bearing on
whether the NCAA’s current compensation rules are lawful. Ante, at 21. And the Court stresses that the NCAA is
not otherwise entitled to an exemption from the antitrust
laws. Ante, at 23–24; see also Radovich v. National Football League, 352 U. S. 445, 449–452 (1957). As a result, absent legislation or a negotiated agreement between the
NCAA and the student athletes, the NCAA’s remaining
compensation rules should be subject to ordinary rule of
reason scrutiny. See ante, at 18–19.
Third, there are serious questions whether the NCAA’s
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remaining compensation rules can pass muster under ordinary rule of reason scrutiny. Under the rule of reason, the
NCAA must supply a legally valid procompetitive justification for its remaining compensation rules. As I see it, however, the NCAA may lack such a justification.
The NCAA acknowledges that it controls the market for
college athletes. The NCAA concedes that its compensation
rules set the price of student athlete labor at a below-market rate. And the NCAA recognizes that student athletes
currently have no meaningful ability to negotiate with the
NCAA over the compensation rules.
The NCAA nonetheless asserts that its compensation
rules are procompetitive because those rules help define the
product of college sports. Specifically, the NCAA says that
colleges may decline to pay student athletes because the defining feature of college sports, according to the NCAA, is
that the student athletes are not paid.
In my view, that argument is circular and unpersuasive.
The NCAA couches its arguments for not paying student
athletes in innocuous labels. But the labels cannot disguise
the reality: The NCAA’s business model would be flatly illegal in almost any other industry in America. All of the
restaurants in a region cannot come together to cut cooks’
wages on the theory that “customers prefer” to eat food from
low-paid cooks. Law firms cannot conspire to cabin lawyers’
salaries in the name of providing legal services out of a “love
of the law.” Hospitals cannot agree to cap nurses’ income
in order to create a “purer” form of helping the sick. News
organizations cannot join forces to curtail pay to reporters
to preserve a “tradition” of public-minded journalism.
Movie studios cannot collude to slash benefits to camera
crews to kindle a “spirit of amateurism” in Hollywood.
Price-fixing labor is price-fixing labor. And price-fixing
labor is ordinarily a textbook antitrust problem because it
extinguishes the free market in which individuals can otherwise obtain fair compensation for their work. See, e.g.,
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Texaco Inc. v. Dagher, 547 U. S. 1, 5 (2006). Businesses like
the NCAA cannot avoid the consequences of price-fixing labor by incorporating price-fixed labor into the definition of
the product. Or to put it in more doctrinal terms, a monopsony cannot launder its price-fixing of labor by calling it
product definition.
The bottom line is that the NCAA and its member colleges are suppressing the pay of student athletes who collectively generate billions of dollars in revenues for colleges
every year. Those enormous sums of money flow to seemingly everyone except the student athletes. College presidents, athletic directors, coaches, conference commissioners, and NCAA executives take in six- and seven-figure
salaries. Colleges build lavish new facilities. But the student athletes who generate the revenues, many of whom
are African American and from lower-income backgrounds,
end up with little or nothing. See Brief for African American Antitrust Lawyers as Amici Curiae 13–17.
Everyone agrees that the NCAA can require student athletes to be enrolled students in good standing. But the
NCAA’s business model of using unpaid student athletes to
generate billions of dollars in revenue for the colleges raises
serious questions under the antitrust laws. In particular,
it is highly questionable whether the NCAA and its member
colleges can justify not paying student athletes a fair share
of the revenues on the circular theory that the defining
characteristic of college sports is that the colleges do not pay
student athletes. And if that asserted justification is unavailing, it is not clear how the NCAA can legally defend its
remaining compensation rules.
If it turns out that some or all of the NCAA’s remaining
compensation rules violate the antitrust laws, some difficult policy and practical questions would undoubtedly ensue. Among them: How would paying greater compensation
to student athletes affect non-revenue-raising sports?
Could student athletes in some sports but not others receive
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compensation? How would any compensation regime comply with Title IX? If paying student athletes requires something like a salary cap in some sports in order to preserve
competitive balance, how would that cap be administered?
And given that there are now about 180,000 Division I student athletes, what is a financially sustainable way of fairly
compensating some or all of those student athletes?
Of course, those difficult questions could be resolved in
ways other than litigation. Legislation would be one option.
Or colleges and student athletes could potentially engage in
collective bargaining (or seek some other negotiated agreement) to provide student athletes a fairer share of the revenues that they generate for their colleges, akin to how professional football and basketball players have negotiated
for a share of league revenues. Cf. Brown v. Pro Football,
Inc., 518 U. S. 231, 235–237 (1996); Wood v. National Basketball Assn., 809 F. 2d 954, 958–963 (CA2 1987) (R. Winter, J.). Regardless of how those issues ultimately would be
resolved, however, the NCAA’s current compensation regime raises serious questions under the antitrust laws.
To be sure, the NCAA and its member colleges maintain
important traditions that have become part of the fabric of
America—game days in Tuscaloosa and South Bend; the
packed gyms in Storrs and Durham; the women’s and men’s
lacrosse championships on Memorial Day weekend; track
and field meets in Eugene; the spring softball and baseball
World Series in Oklahoma City and Omaha; the list goes
on. But those traditions alone cannot justify the NCAA’s
decision to build a massive money-raising enterprise on the
backs of student athletes who are not fairly compensated.
Nowhere else in America can businesses get away with
agreeing not to pay their workers a fair market rate on the
theory that their product is defined by not paying their
workers a fair market rate. And under ordinary principles
of antitrust law, it is not evident why college sports should
be any different. The NCAA is not above the law.
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BORDEN v. UNITED STATES
CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SIXTH CIRCUIT
No. 19–5410. Argued November 3, 2020—Decided June 10, 2021
The Armed Career Criminal Act (ACCA) mandates a 15-year minimum
sentence for persons found guilty of illegally possessing a firearm who
have three or more prior convictions for a “violent felony.” An offense
qualifies as a violent felony under ACCA’s elements clause if it necessarily involves “the use, attempted use, or threatened use of physical
force against the person of another.” 18 U. S. C. §924(e)(2)(B)(i). In
Leocal v. Ashcroft, 543 U. S. 1, the Court held that offenses requiring
only a negligent mens rea fall outside a relevantly identical definition.
Id., at 9. The “critical aspect” in determining the relevant mens rea,
the Court explained, was the statute’s demand that the perpetrator
use physical force “against the person or property of another.” Ibid (emphasis in original). Then in Voisine v. United States, 579 U. S. 686, the
Court held that reckless crimes fall within a different statutory definition—this one requiring the “use of physical force,” but lacking the
“against” phrase Leocal deemed “critical.” In both decisions, the Court
left open whether reckless offenses would satisfy ACCA’s elements
clause.
Petitioner Charles Borden, Jr., pleaded guilty to a felon-in-possession charge, and the Government sought an enhanced sentence under
ACCA. One of the three convictions alleged as predicates was for reckless aggravated assault in violation of Tennessee law. Borden argued
that this offense is not a violent felony under ACCA’s elements clause
because a mental state of recklessness suffices for conviction. In his
view, only purposeful or knowing conduct satisfies the clause’s demand
for the use of force “against the person of another.” The District Court
disagreed and sentenced Borden as a career offender. The Sixth Circuit affirmed.
Held: The judgment is reversed, and the case is remanded.
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769 Fed. Appx. 266, reversed and remanded.
JUSTICE KAGAN, joined by JUSTICE BREYER, JUSTICE SOTOMAYOR, and
JUSTICE GORSUCH, concluded that a criminal offense with a mens rea of
recklessness does not qualify as a “violent felony” under ACCA’s elements clause. Pp. 4–23.
(a) That conclusion follows from the statutory text. The phrase
“against another,” when modifying a volitional action like the “use of
force,” demands that the perpetrator direct his force at another individual. Reckless conduct is not aimed in that prescribed manner.
Leocal confirms that conclusion. When read against the words “use of
force,” the Court explained, the “against” phrase—the definition’s
“critical aspect”—“suggests a higher degree of intent” than (at least)
negligence. 543 U. S., at 9. That understanding of “against” contradicts the Government’s view that the phrase here does not incorporate
a mens rea requirement. Pp. 8–15.
(b) The ordinary meaning of the term “violent felony”—which the elements clause defines—also informs this construction. As Leocal explained, “we cannot forget that we ultimately are determining the
meaning of the term ‘crime of violence.’ ” 543 U. S., at 11. The Court
said the same in Johnson v. United States, 559 U. S. 133, when construing language in ACCA’s definition of “violent felony.” Id., at 139–
140. With that focus in place, both decisions construed the definitions
at issue to mark out a narrow “category of violent, active crimes.” Id.,
at 140; 543 U. S., at 11. And those crimes are best understood to involve a purposeful or knowing mental state—a deliberate choice of
wreaking harm on another, rather than mere indifference to risk. P.
16.
(c) Classifying reckless crimes as “violent felonies” would also conflict with ACCA’s purpose. Congress enacted ACCA to address “the
special danger created when a particular type of offender—a violent
criminal[ ]—possesses a gun.” Begay v. United States, 553 U. S. 137,
146. An offender who has repeatedly committed “purposeful, violent,
and aggressive” crimes poses an uncommon danger of “us[ing a] gun
deliberately to harm a victim.” Id., at 145. But that is not so of someone convicted of a crime, like a DUI offense, revealing only a “degree
of callousness toward risk.” Id., at 146. However blameworthy, the
reckless (or negligent) conduct involved in such a crime is “far removed” from the “deliberate kind of behavior associated with violent
criminal use of firearms.” Id., at 147. The Government’s contrary view
would label as ACCA predicates a range of common offenses—like
reckless driving—that Congress did not mark “for heightened punishment.” 543 U. S., at 11. Pp. 17–20.
(d) The Government’s main response is this Court’s decision in
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Voisine, which interpreted the phrase “use of force” in defining a “misdemeanor crime of domestic violence” to cover reckless conduct. But
that argument ignores the textual difference between the two statutes—the “against” clause. That phrase, as Leocal recognized, is not
window dressing: It is the “critical” text for deciding the level of mens
rea needed. 543 U. S., at 9. And as the Court has explained, “against
the person of another,” when modifying the “use of physical force,” introduces that action’s conscious object. So too, the Government’s argument disregards how the context and purpose of the statute in Voisine
diverge from those of ACCA’s elements clause. The provision in
Voisine defines not a “violent felony” but a “misdemeanor crime of domestic violence.” It focuses on those convicted not of serious felony
offenses, but instead of “garden-variety assault or battery misdemeanors.” 579 U. S., at ___ (slip op., at 8). And it captures not “violent,
active” conduct alone, but also “acts that one might not characterize as
‘violent’ in a nondomestic context.” United States v. Castleman, 572
U. S. 157, 165. Given those surrounding differences in coverage, it
makes sense that the domestic violence provision would include reckless behavior when ACCA’s elements clause does not. Pp. 20–23.
JUSTICE THOMAS concluded that ACCA’s elements clause does not
encompass Borden’s conviction for reckless aggravated assault for the
reasons stated in his dissenting opinion in Voisine, 579 U. S., at ___
(slip op., at 2). A crime that can be committed through mere recklessness does not have as an element the “use of physical force” because
that phrase “has a well-understood meaning applying only to intentional acts designed to cause harm.” Id., at ___ (slip op., at 2, 16). Borden’s reckless offense would fall within ACCA’s residual clause had
that provision not been declared unconstitutional in Johnson v. United
States, 576 U. S. 591. Though Johnson was wrongly decided, it must
be accepted in this case because to do otherwise would create further
confusion and division about whether state laws prohibiting reckless
assault satisfy the elements clause. Pp. 1–5.
KAGAN, J., announced the judgment of the Court and delivered an opinion in which BREYER, SOTOMAYOR, and GORSUCH, JJ., joined. THOMAS, J.,
filed an opinion concurring in the judgment. KAVANAUGH, J., filed a dissenting opinion, in which ROBERTS, C. J., ALITO, and BARRETT, JJ., joined.
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JUSTICE KAGAN announced the judgment of the Court
and delivered an opinion, in which JUSTICE BREYER,
JUSTICE SOTOMAYOR, and JUSTICE GORSUCH join.
The Armed Career Criminal Act (ACCA), 18 U. S. C.
§924(e), mandates a 15-year minimum sentence for persons
found guilty of illegally possessing a gun who have three or
more prior convictions for a “violent felony.” The question
here is whether a criminal offense can count as a “violent
felony” if it requires only a mens rea of recklessness—a less
culpable mental state than purpose or knowledge. We hold
that a reckless offense cannot so qualify.
I
Congress enacted ACCA, as its full name makes clear, to
address the “special danger” associated with “armed career
criminals.” Begay v. United States, 553 U. S. 137, 146
(2008). A “small percentage of repeat offenders,” Congress
found, commit a “large percentage” of all violent crimes.
Taylor v. United States, 495 U. S. 575, 581 (1990) (quoting
H. R. Rep. No. 98–1073, p. 1 (1984)). And when such a habitual violent offender carries a gun, he poses a serious risk
of wreaking harm. As his prior convictions reveal, he is “the
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kind of person who,” when armed, “might deliberately point
the gun and pull the trigger.” Begay, 553 U. S., at 146.
To allay that danger, ACCA enhances the sentence of anyone convicted under 18 U. S. C. §922(g) of being a felon in
possession of a firearm if he has three or more prior convictions (whether state or federal) for a “violent felony.” The
increase in penalty is severe: A 10-year maximum sentence
turns into a 15-year minimum one. See §924(a)(2), (e)(1).
And because that is so, the scope of the statute is closely
confined. See Begay, 553 U. S., at 146 (Congress did not
provide for “a 15-year mandatory prison term where th[e]
increased likelihood [of gun violence] does not exist”). The
penalty enhancement kicks in only when a defendant has
committed no fewer than three offenses meeting the statute’s definition of “violent felony.” That definition, in addition to ticking off several specific crimes (for example, burglary and arson), includes the so-called elements clause,
relevant here. An offense qualifies as a violent felony under
that clause if it “has as an element the use, attempted use,
or threatened use of physical force against the person of another.” §924(e)(2)(B)(i).
To decide whether an offense satisfies the elements
clause, courts use the categorical approach. See Stokeling
v. United States, 586 U. S. ___, ___ (2019) (slip op., at 13).
Under that by-now-familiar method, applicable in several
statutory contexts, the facts of a given case are irrelevant.
The focus is instead on whether the elements of the statute
of conviction meet the federal standard. Here, that means
asking whether a state offense necessarily involves the defendant’s “use, attempted use, or threatened use of physical
force against the person of another.” §924(e)(2)(B)(i); see
Shular v. United States, 589 U. S. ___, ___–___ (2020) (slip
op., at 3–4). If any—even the least culpable—of the acts
criminalized do not entail that kind of force, the statute of
conviction does not categorically match the federal stand-
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ard, and so cannot serve as an ACCA predicate. See Johnson v. United States, 559 U. S. 133, 137 (2010).
In this case, petitioner Charles Borden, Jr., pleaded
guilty to a felon-in-possession charge, and the Government
sought an enhanced sentence under ACCA. One of the
three convictions alleged as predicates was for reckless aggravated assault in violation of Tennessee law. The relevant statute defines that crime as “[r]ecklessly commit[ting] an assault” and either “caus[ing] serious bodily
injury to another” or “us[ing] or display[ing] a deadly
weapon.” Tenn. Code Ann. §39–13–102(a)(2) (2003); see
§39–13–101(a)(1). Borden argued that this offense is not a
violent felony under ACCA’s elements clause because a
mental state of recklessness suffices for conviction. In his
view, only purposeful or knowing conduct satisfies the
clause’s demand for the use of force “against the person of
another.” The District Court disagreed, holding that reckless offenses qualify as violent felonies and sentencing Borden as a career offender. The Court of Appeals for the Sixth
Circuit affirmed that decision based on circuit precedent—
though noting that Borden was “not alone” in viewing the
precedent as “wrongly decided.” 769 Fed. Appx. 266, 268
(2019) (citing United States v. Verwiebe, 874 F. 3d 258 (CA6
2017)).
The circuit courts have indeed differed in addressing the
question Borden raises. Some have held, as in this case,
that a statute covering reckless conduct qualifies as a violent felony under ACCA.1 Others have concluded that only
a statute confined to purposeful or knowing conduct can
count as such a felony.2 The dispute turns on the definition
——————
1 See United States v. Burris, 920 F. 3d 942, 951 (CA5 2019); United
States v. Haight, 892 F. 3d 1271, 1281 (CADC 2018); United States v.
Pam, 867 F. 3d 1191, 1207–1208 (CA10 2017); United States v. Fogg, 836
F. 3d 951, 956 (CA8 2016).
2 See United States v. Begay, 934 F. 3d 1033, 1039 (CA9 2019); United
States v. Moss, 920 F. 3d 752, 756 (CA11 2019), vacated pending reh’g en
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of “violent felony” in ACCA’s elements clause—more specifically, on how different mental states map onto the clause’s
demand that an offense entail the “use . . . of physical force
against the person of another.” §924(e)(2)(B)(i). We
granted certiorari to resolve the issue. 589 U. S. ___ (2020).
II
Two pieces of background should ease the way. We begin
by setting out four states of mind, as described in modern
statutes and cases, that may give rise to criminal liability.
Those mental states are, in descending order of culpability:
purpose, knowledge, recklessness, and negligence. We then
discuss two prior decisions of this Court addressing questions similar to the one here. In each, the Court considered
how a certain mental state relates to a statutory definition
marking out a category of crimes. One of those definitions
is almost identical to the elements clause; the other appropriates only the clause’s first half. The Court’s analyses—
about both the statute more like and the statute less like
the elements clause—help frame today’s decision.
Purpose and knowledge are the most culpable levels in
the criminal law’s mental-state “hierarchy.” United States
v. Bailey, 444 U. S. 394, 404 (1980). A person acts purposefully when he “consciously desires” a particular result. Ibid.
(internal quotation marks omitted); see ALI, Model Penal
Code §2.02(2)(a) (1985). He acts knowingly when “he is
aware that [a] result is practically certain to follow from his
conduct,” whatever his affirmative desire. Bailey, 444
U. S., at 404 (internal quotation marks omitted); see Model
Penal Code §2.02(2)(b)(ii). We have characterized the distinction between the two as “limited,” explaining that it
“has not been considered important” for many crimes. Bailey, 444 U. S., at 404 (internal quotation marks omitted);
see Model Penal Code, Comment 2, pp. 233–234 (calling the
——————
banc.
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distinction “narrow” and often “inconsequential”). A person
who injures another knowingly, even though not affirmatively wanting the result, still makes a deliberate choice
with full awareness of consequent harm. See Bailey, 444
U. S., at 403–404.3
Recklessness and negligence are less culpable mental
states because they instead involve insufficient concern
with a risk of injury. A person acts recklessly, in the most
common formulation, when he “consciously disregards a
substantial and unjustifiable risk” attached to his conduct,
in “gross deviation” from accepted standards. Model Penal
Code §2.02(2)(c); see Voisine v. United States, 579 U. S. 686,
___ (2016) (slip op., at 4). That risk need not come anywhere
close to a likelihood. Speeding through a crowded area may
count as reckless even though the motorist’s “chances of hitting anyone are far less [than] 50%.” 1 W. LaFave, Substantive Criminal Law §5.4(f ) (2018) (citing cases involving
low-probability events). Similarly (though one more step
down the mental-state hierarchy), a person acts negligently
if he is not but “should be aware” of such a “substantial and
unjustifiable risk,” again in “gross deviation” from the
norm. Model Penal Code §2.02(2)(d). There, the fault lies
in the person’s simple “failure to perceive” the possible consequence of his behavior. Ibid.
In Leocal v. Ashcroft, 543 U. S. 1 (2004), this Court held
that offenses requiring only a negligent mens rea fall outside a statutory definition relevantly identical to ACCA’s
——————
3 The difference between purpose and knowledge matters for certain
“classes of crimes,” where “heightened culpability has been thought to
merit special attention.” United States v. Bailey, 444 U. S. 394, 405
(1980). The most typical examples are inchoate crimes (conspiracy or
attempts) and accessory liability (aiding and abetting). There, a purposeful mental state may help separate criminal conduct from innocent
behavior. See ibid.; United States v. Falcone, 109 F. 2d 579, 581 (CA2
1940) (L. Hand, J.); Model Penal Code, Comment 2, p. 234. We have no
occasion to address those offenses, nor the relationship more generally
between purpose and knowledge.
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elements clause. That definition, codified at 18 U. S. C.
§16(a), is for the term “crime of violence,” which appears in
many federal criminal and immigration laws. Section 16(a)
states, in language that should by now sound familiar, that
a “crime of violence” means “an offense that has as an element the use, attempted use, or threatened use of physical
force against the person or property of another.” (In case
you missed it, the sole difference between §16(a) and the
elements clause is the phrase “or property,” which brings
property crimes within the former statute’s ambit.) The
question presented was whether that definition covers DUI
offenses—for driving under the influence of alcohol and
causing serious bodily injury—that require only a negligent
mental state. In addressing that issue, the parties had debated whether “the word ‘use’ alone supplies a mens rea element.” 543 U. S., at 9. But the Court thought the focus on
that one word “too narrow.” Ibid. Rather, we said, the “critical aspect” of §16(a) is its demand that the perpetrator use
physical force “against the person or property of another.”
Ibid. (emphasis in original). As a matter of “ordinary or
natural meaning,” we explained, that “key phrase . . . most
naturally suggests a higher degree of intent than negligent”
conduct. Ibid. (internal quotation marks omitted). And
confirmation of that view came from the defined term itself.
The phrase “crime of violence,” we reasoned, “suggests a
category of violent, active crimes that cannot be said naturally to include” negligent offenses. Id., at 11. All that sufficed to resolve the status of the DUI offense at issue. The
Court thus reserved the question whether an offense with
a mens rea of recklessness likewise fails to qualify as a
crime of violence. Id., at 13.
More recently, the Court held that reckless offenses fall
within a different statutory definition—this one lacking the
“against another” phrase Leocal deemed “critical.” Id., at 9.
The law at issue in Voisine v. United States bars persons
convicted of a “misdemeanor crime of domestic violence”
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from possessing firearms. 18 U. S. C. §922(g)(9). That
phrase is defined to mean a misdemeanor, committed by a
person in a specified domestic relationship with the victim,
that “has, as an element, the use or attempted use of physical force.” §921(a)(33)(A). In that truncated definition, the
only language anyone could “think[ ] relevant” was the word
“use” (the word Leocal, in construing a longer definition,
deemed not the right focus). Voisine, 579 U. S., at ___ (slip
op., at 5). The Court understood “use” as demanding
volition—the “active employment” of force. Id., at ___–___
(slip op., at 5–6). But we thought that lone word “indifferent” to whether an actor choosing to employ force had a
mental state of recklessness, knowledge, or purpose. Id., at
___ (slip op., at 6). And that reading of “use,” we continued,
is the only one consistent with the statute’s history and purpose. Congress enacted §922(g)(9), we explained, to prevent
domestic abusers convicted of “garden-variety [misdemeanor] assault” from owning guns—and most such misdemeanors cover reckless conduct. Id., at ___ (slip op., at 8).
At each step of the analysis, then, our decision was statutespecific. We made clear that other statutory definitions—
whether the one in Leocal or the near-identical one in
ACCA’s elements clause—might exclude reckless offenses.
See id., at ___, n. 4 (slip op., at 7, n. 4).
III
Today, we reach the question we reserved in both Leocal
and Voisine. We must decide whether the elements clause’s
definition of “violent felony”—an offense requiring the “use
of physical force against the person of another”—includes
offenses criminalizing reckless conduct.4 We hold that it
does not. The phrase “against another,” when modifying
——————
4 Some States recognize mental states (often called “depraved heart” or
“extreme recklessness”) between recklessness and knowledge. We have
no occasion to address whether offenses with those mental states fall
within the elements clause.
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the “use of force,” demands that the perpetrator direct his
action at, or target, another individual. Reckless conduct is
not aimed in that prescribed manner. Our reading of the
relevant text finds support in its context and purpose. The
treatment of reckless offenses as “violent felonies” would
impose large sentencing enhancements on individuals (for
example, reckless drivers) far afield from the “armed career
criminals” ACCA addresses—the kind of offenders who,
when armed, could well “use [the] gun deliberately to harm
a victim.” Begay, 553 U. S., at 145. And contra the Government (and dissent), Voisine says nothing to the contrary.
A
1
The parties here dispute the meaning of the phrase “use
of physical force against the person of another.” They start
in the same place, as they must: The “use of physical force,”
as Voisine held, means the “volitional” or “active” employment of force. 579 U. S., at ___–___ (slip op., at 5–6). The
fight begins with the word “against.” According to Borden,
that word means “in opposition to,” and so “introduces the
target of the preceding action.” Brief for Petitioner 19 (citing dictionaries). Examples are easy to muster: The general
deployed his forces against a rival regiment, or the chess
master played the Queen’s Gambit against her opponent.
The Government responds that “against” instead means
“mak[ing] contact with,” and so introduces the mere recipient of force rather than its “intended target.” Brief for
United States 23–24 (also citing dictionaries). As examples,
the Government offers: “waves crashing against the shore
or a baseball hitting against the outfield fence.” Id., at 23
(internal quotation marks omitted). The difference in
meaning, both parties agree, matters for this case. Brief for
Petitioner 19–21; Brief for United States 23–24.
If
“against,” as used here, expresses a kind of directedness or
targeting, then recklessness—as even the Government
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concedes—falls outside the elements clause. See id., at 26
(noting that the oppositional definition of “against” would
exclude “a defendant who recklessly causes injury”). Only
if the “against” phrase lacks that connotation—if, as the
Government argues, it is indifferent to whether the conduct
is directed at another—can the elements clause include
reckless offenses. Id., at 23.
Borden’s view of “against,” as introducing the conscious
object (not the mere recipient) of the force, is the right one
given the rest of the elements clause. Dictionaries offer definitions of “against” consistent with both parties’ view: The
word can mean either “[i]n opposition to” or “in contact
with,” depending on the context. See, e.g., Webster’s New
International Dictionary 46 (2d ed. 1957) (giving both definitions). The critical context here is the language that
“against another” modifies—the “use of physical force.” As
just explained, “use of force” denotes volitional conduct.
And the pairing of volitional action with the word “against”
supports that word’s oppositional, or targeted, definition.
Look once more at the examples offered in the last paragraph. Borden’s involve volitional conduct, by the general
or chess master—essentially, each actor’s “use of force.”
There, the “against” phrase reveals at whom the conduct is
consciously directed: the rival army or player. In contrast,
the Government’s examples do not involve volitional conduct, because “waves” and “baseballs” have no volition—
and indeed, cannot naturally be said to “use force” at all.
There, an “against” clause merely names a thing with which
the subject came into contact.5 For our purpose, the more
——————
5 In similar manner, the examples that dictionaries give of the “in contact with” meaning of “against” all involve non-volitional conduct. See,
e.g., American Heritage Dictionary 23 (1981) (those same big “waves
dashing against the shore”); Webster’s New International Dictionary, at
46 (“hail beats against the roof ”); Webster’s Third New International
Dictionary 39 (1981) (“the fighter was knocked back against the ropes”).
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apt examples are Borden’s. As in those examples, ACCA’s
“against” phrase modifies volitional conduct (i.e., the use of
force). So that phrase, too, refers to the conduct’s conscious
object. Indeed, the Court has made a similar point before,
in an opinion by one of its great wordsmiths. When citizens
“bear [a]rms against” some entity, Justice Scalia wrote,
what follows the word “against” is “the target of the hostilities.” District of Columbia v. Heller, 554 U. S. 570, 586
(2008) (internal quotation marks omitted). That is just as
true when someone, as in the elements clause, actively employs physical force.
On that understanding, the clause covers purposeful and
knowing acts, but excludes reckless conduct (as, once again,
the Government concedes). See Brief for United States 26;
see supra, at 8–9. Purposeful conduct is obvious. Suppose
a person drives his car straight at a reviled neighbor, desiring to hit him. The driver has, in the statute’s words,
“use[d] . . . physical force against the person of another.”
The same holds true for knowing behavior. Say a getaway
driver sees a pedestrian in his path but plows ahead anyway, knowing the car will run him over. That driver, too,
fits within the statute: Although he would prefer a clear
road, he too drives his car straight at a known victim. Or
said otherwise, both drivers (even though for different reasons) have consciously deployed the full force of an automobile at another person. See United States v. United States
Gypsum, 438 U. S. 422, 445 (1978) (explaining that the law
thus views both as “intend[ing]” the result). But that is not
so of a reckless (or a negligent) actor. Imagine a commuter
who, late to work, decides to run a red light, and hits a pedestrian whom he did not see. The commuter has consciously disregarded a real risk, thus endangering others.
——————
By contrast, when the dictionaries discuss the “in opposition to” meaning, their examples turn volitional. See id., at 39 (“a successful campaign
against the enemy”); American Heritage Dictionary, at 23 (a “struggle
against fate”).
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And he has ended up making contact with another person,
as the Government emphasizes. See Brief for United States
23. But as the Government just as readily acknowledges,
the reckless driver has not directed force at another: He has
not trained his car at the pedestrian understanding he will
run him over. See id., at 26. To the contrary, his fault is to
pay insufficient attention to the potential application of
force. Because that is so—because his conduct is not opposed to or directed at another—he does not come within
the elements clause. He has not used force “against” another person in the targeted way that clause requires.
Leocal confirms our conclusion. Although the Court reserved the question we decide today, its reasoning all but
precludes the Government’s answer. Recall that Leocal
held that negligent conduct falls outside a statutory definition much like the elements clause—one requiring the use
of physical force “against the person or property of another.”
18 U. S. C. §16(a); see 543 U. S., at 9; supra, at 5–6. In thus
excluding crimes with a negligent mens rea, the Court reasoned just as we have today. When read against the words
“use of force,” the “against” phrase—the definition’s “critical aspect”—“suggests a higher degree of intent” than
(at least) negligence. 543 U. S., at 9. That view of
§16(a)’s “against” phrase—as incorporating a mens rea
requirement—contradicts the Government’s (and dissent’s)
view here that a materially identical phrase is “not a roundabout way” of . . . incorporating a mens rea requirement.
Brief for United States 9. The Government thus asks us to
read ACCA’s elements clause—specifically, its “against”
phrase, modifying the “use of force”—contrary to how we
have read near-identical words before.
Even the single difference between the two statutes
works against the Government: On its reading, §16(a)’s two
added words would turn that provision’s “against” phrase
into surplusage. The problem begins with the Govern-
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ment’s attempt to give ACCA’s own “against” phrase meaning. If not to incorporate an intent requirement, what function does that phrase serve? The Government’s theory is
that the phrase limits the elements clause to crimes involving force against people, as opposed to property. See id., at
23. That would give the clause some work to do in ACCA.
But as noted earlier, the statute at issue in Leocal does not
make that distinction: To repeat, §16(a)’s “against” phrase
refers to uses of force “against the person or property of another.” §16(a) (emphasis added); see supra, at 6. In other
words, §16(a) lists both of the two (and only two) plausible
objects of force. So the Government’s intent-less reading
would leave the “against” phrase in §16(a) without any
function; it would render the phrase surplusage. Far from
thinking such a thing possible, the Leocal Court considered
§16(a)’s “against” phrase “key” and “critical”—again, because it (in combination with the “use of force” language)
defines the requisite “degree of intent.” 543 U. S., at 9. Unlike the Government, we favor a construction consonant
with that view. The “against” phrase indeed sets out a mens
rea requirement—of purposeful or knowing conduct.
2
The dissent offers up two “alternative”—really, mutually
inconsistent—counter-arguments about the elements
clause’s text. In the first, the dissent claims to find a “term
of art” in the clause—implicitly admitting that the language, as ordinarily understood, excludes reckless conduct.
See West Virginia Univ. Hospitals, Inc. v. Casey, 499 U. S.
83, 92, n. 5 (1991) (noting that terms of art “depart from
ordinary meaning”). Here, the dissent is all on its own: Neither the Government nor any of the many courts that have
looked at this issue has advanced this term-of-art theory.
In the second, the dissent goes more conventional, essentially repeating what the Government says, though with a
distinctively question-begging quality. The term-of-art
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claim fails because the dissent’s proposed term does not appear in—and indeed differs in critical ways from—the elements clause’s text. The ordinary-meaning claim fails for
reasons already familiar.
The dissent tries to sidestep the parties’ dispute over ordinary meaning by depicting the “against” phrase as a
“term of art” having “zero to do with mens rea.” Post, at 5,
13 (opinion of KAVANAUGH, J.). In the dissent’s words:
“[W]e should not disregard the longstanding meaning of a
criminal-law term of art—namely, offenses against the
person—to smuggle” a mens rea requirement into the elements clause. Post, at 13. The dissent here relies on the
appearance in many state criminal codes of headings and
captions using the phrase “Offenses Against the Person.”
Post, at 7; see, e.g., La. Rev. Stat. Ann., Tit. 14, ch. 1, pt. 2
(West 2016) (listing offenses—spanning homicide, negligent DUI, and defamation—under the chapter heading “offenses against the person”).
But note how this argument breaks down at its first
move: The dissent offers up a “term of art” that is nowhere
in the statute the dissent is supposed to be construing. The
dissent does not pretend that the statutory phrase “use of
physical force against the person of another” is a term of
art; there is not, even in the dissent’s imagining, any historical or distinctly legal meaning associated with that language. The dissent instead insists on reading into ACCA a
term-of-art meaning for a phrase—“offenses against the
person”—that makes no appearance there. That is no way
to do statutory construction. The first precondition of any
term-of-art reading is that the term be present in the disputed statute. Here, it is not. See Food Marketing Institute
v. Argus Leader Media, 588 U. S. ___, ___ (2019) (slip op.,
at 10) (similarly rejecting an attempt to “rearrang[e]” statutory text to create a “term of art” that “does not appear in
the statute”).
And indeed, the dissent’s extra-statutory term differs in
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a critical way from the actual language of the actual elements clause. As discussed above, the “against” phrase in
that clause modifies the “use of physical force”—language
this Court has held (and the dissent concedes) denotes volitional conduct. It is, as explained above, the pairing of volitional action with the word “against” that produces its oppositional or directed meaning—and excludes recklessness
from the statute. See supra, at 9–10. Nor is that only our
explanation: As noted earlier, Leocal said the identical
thing about nearly identical statutory language, focusing on
the interplay of “use” and “against” to conclude that the language had everything—not “zero”—to do with mens rea.
See 543 U. S., at 9 (holding that the whole phrase “most
naturally suggests a higher degree of intent”); supra, at 11.
So it is no small thing that the dissent, in its term-of-art
machinations, removes the verb phrase “use of physical
force” and substitutes the simple noun “offenses.” In so doing, it has replaced the very thing that shapes the “against”
phrase’s meaning. Once again, statutory construction does
not work that way: A court does not get to delete inconvenient language and insert convenient language to yield the
court’s preferred meaning.
Finally, consider where the dissent looks for its supposed
“offenses against the person” term of art. Not to any statute
defining crimes or setting penalties (as ACCA does). Rather
to headings and captions designed to cover a myriad of offenses, from homicide through defamation. They are umbrella terms used for cataloguing crimes—nothing more.
That is why the dissent cites no judicial decision construing
the term, much less saying anything about what it means
for mens rea. The term cannot have a traditional or commonplace meaning in statutes specifying criminal conduct:
It does not appear in them in the first place.
In a nutshell, the dissent’s “term of art” theory goes as
follows: Congress took an umbrella term (“offenses against
the person”) used to organize a broad set of crimes (some
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not even conceivably ACCA predicates); plucked out three
words (“against the person”); appended them to a statutory
phrase (“use of physical force”) with which they are not often associated; put the combination into a substantive criminal statute—all to signify, contra Leocal, a term of art indifferent to mens rea. No wonder the dissent is the first to
make the argument. See supra, at 12. It fails at every turn.
And so the dissent must proceed to its ordinary-meaning
claim, reprising (if at higher volume) the Government’s
flawed argument about what the “against” phrase is most
naturally read to encompass. Here, the dissent insists that
because reckless force can make contact with a person—
e.g., because a reckless driver can run over a pedestrian—
the statute must encompass that conduct. See post, at 20–
22. But that just assumes the conclusion: The very question
here is whether the statutory language Congress enacted
requires that force be directed at, rather than just happen
to hit, an object. As to that issue, the dissent asserts that
“[s]tate and federal reporters” are “replete with references
to individuals recklessly using force against others.” Post,
at 18–19, and n. 15 (quoting, for example, a decision saying
that a “jury found that Arton did not intentionally or recklessly use excessive force against Cook”). But once again,
the dissent is putting the rabbit in the hat. If Congress had
used the word “recklessly” in the elements clause, we would
have to interpret that clause to cover reckless offenses, even
though the best reading of the clause without that word
goes the other way. But Congress did not say “recklessly.”
And we must construe the elements clause as it is—without
first inserting the word that will (presto!) produce the dissent’s reading.6
——————
6 The dissent also goes through a complicated counting exercise about
how different Justices have divided in this and two other cases, apparently to show how unfair it is that the dissent’s view has not prevailed
here. See post, at 4, n. 3. But there is nothing particularly unusual about
today’s line-up. Four Justices think that the “use” phrase, as modified
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B
Were there any doubt about the elements clause’s meaning, context and purpose would remove it.
The elements clause defines a “violent felony,” and that
term’s ordinary meaning informs our construction. Leocal
well expressed this idea: In interpreting §16(a), “we cannot
forget that we ultimately are determining the meaning of
the term ‘crime of violence.’ ” 543 U. S., at 11. Quoting that
statement, Johnson v. United States said the same thing
when construing language (there, the term “physical force”)
in ACCA’s definition of “violent felony.” 559 U. S., at 140.
“Ultimately, context determines meaning,” we wrote, and
“[h]ere we are interpreting” a phrase “as used in defining”
the term “violent felony.” Id., at 139–140. With that focus
in place, both decisions construed the definitions at issue to
mark out a narrow “category of violent, active crimes.” Id.,
at 140; 543 U. S., at 11. And those crimes are best understood to involve not only a substantial degree of force, but
also a purposeful or knowing mental state—a deliberate
choice of wreaking harm on another, rather than mere indifference to risk. As Leocal explained: The term “crime of
violence” in §16(a) “cannot be said naturally to include DUI
offenses”—typically crimes of recklessness or negligence.
Ibid. In a case much like this one, then-Judge Alito reiterated the point. He wrote that “[t]he quintessential violent
crimes,” like murder or rape, “involve the intentional use”
of force. Oyebanji v. Gonzales, 418 F. 3d 260, 264 (CA3
2005). By contrast, drunk driving and other crimes of recklessness, though “moral[ly] culpab[le],” do not fit within
“the ordinary meaning of the term ‘violent’ crime.” Ibid.
——————
by the “against” phrase, in ACCA’s elements clause excludes reckless
conduct. One Justice thinks, consistent with his previously stated view,
that the “use” phrase alone accomplishes that result. See post, at 2
(THOMAS, J., concurring in judgment). And that makes five to answer the
question presented. Q: Does the elements clause exclude reckless conduct? A: Yes, it does.
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Nor does the classification of reckless crimes as “violent
felonies” comport with ACCA’s purpose. Congress enacted
ACCA, as noted earlier, to address “the special danger created when a particular type of offender—a violent criminal[ ]—possesses a gun.” Begay, 553 U. S., at 146; see supra, at 1–2. In keeping with that concern, ACCA sets out
to identify, for sentencing purposes, the eponymous “armed
career criminal”—the sort of offender who, when armed,
“might deliberately point the gun and pull the trigger.” Begay, 553 U. S., at 145–146. The Act discharges that goal by
looking to a person’s criminal history. An offender who has
repeatedly committed “purposeful, violent, and aggressive”
crimes, we have explained, poses an uncommon danger of
“us[ing a] gun deliberately to harm a victim.” Id., at 145.
But that is not so—as this Court has recognized—of someone convicted of a crime, like a DUI offense, revealing only
a “degree of callousness toward risk.” Id., at 146. However
blameworthy, the reckless (or negligent) conduct involved
in such a crime is “far removed” from the “deliberate kind
of behavior associated with violent criminal use of firearms.” Id., at 147. So there is no reason, consistent with
ACCA’s focus on armed career criminals, for reckless offenses to precipitate the statute’s enhanced sentences.7
——————
7 The dissent would upend our consistent view of Congress’s purpose
by treating as ACCA predicates not just “purposeful, violent, and aggressive” crimes but the disregard-of-risk offenses we have found “far removed.” Begay, 553 U. S., at 145, 147. The “line for criminal liability,”
the dissent argues, is generally drawn at recklessness, and so the Model
Penal Code “establishes recklessness as the default minimum mens rea.”
Post, at 15, 16. But we have never suggested that the threshold for criminal liability is the threshold for ACCA, or that ACCA is about offenders
who meet “minimum” requirements. To the contrary. As just noted, we
have insisted on a higher threshold: ACCA predicates are the crimes
“typically committed by those whom one normally labels ‘armed career
criminals’ ”—whose very possession of a gun poses a “special danger.”
Begay, 553 U. S., at 146.
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Consider the kinds of crimes—the too-common stuff of ordinary offenders—that would trigger ACCA’s 15-year minimums if we adopted the Government’s (or dissent’s) position. Many convictions for reckless crimes result from
unsafe driving. Under the same Tennessee reckless-assault
law applied to Borden, people have been convicted for injuries attributable to running a stop sign or veering onto the
sidewalk. See State v. Graham, 2008 WL 199851, *2–*4
(Tenn. Crim. App., Jan. 24, 2008); State v. Gillon, 15 S. W.
3d 492, 496–497 (Tenn. Crim. App. 1997). In States with
similar statutes requiring only a reckless mens rea, many
individuals have been convicted for accidents resulting
from text messaging or, of course, drunk driving. See, e.g.,
State v. Belleville, 166 N. H. 58, 63–64, 88 A. 3d 918, 922
(2014); State v. Reando, 313 S. W. 3d 734, 740 (Mo. App.
2010). In one case, even a police officer was convicted of a
reckless assault for speeding to a crime scene without his
siren on and hitting another patrol car. See Seaton v. State,
385 S. W. 3d 85, 88–89 (Tex. Crim. App. 2012). Or take
some real-life non-driving examples. A shoplifter jumps off
a mall’s second floor balcony while fleeing security only to
land on a customer. See Craver v. State, 2015 WL 3918057,
*2 (Tex. App., June 25, 2015). An experienced skier heads
straight down a steep, mogul-filled slope, “back on his skis,
arms out to his sides, off-balance”—until he careens into
someone else on the hill. People v. Hall, 999 P. 2d 207, 211
(Colo. 2000). Or a father takes his two-year-old go-karting
without safety equipment, and injures her as he takes a
sharp turn. See State v. Gimino, 2015 WL 13134204, *1
(Wis. App., Apr. 15, 2015).
Are these really ACCA predicates? All the defendants in
the cases just described acted recklessly, taking substantial
and unjustified risks. And all the defendants hurt other
people, some seriously, along the way. But few would say
their convictions were for “violent felonies.” See Leocal, 543
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U. S., at 4 (holding that a “DUI causing serious bodily injury” is not a “crime of violence”). Few would think their
offenses of a kind “typically committed by” armed career
criminals. Begay, 553 U. S., at 146. And few would believe
those defendants to pose an exceptional danger of doing
harm were they to possess a gun. See id., at 145–146. Extending the elements clause to reckless offenses would thus
do exactly what Leocal decried: “blur the distinction between the ‘violent’ crimes Congress sought to distinguish
for heightened punishment and [all] other crimes.” 543
U. S., at 11.8
The Government’s response (echoed in the dissent)—that
statutes covering reckless conduct can also “cover[ ] classically violent crimes”—has no purchase given ACCA’s categorical approach. Brief for United States 41; see post, at
——————
8 The dissent—once again, contrary to the statute’s design—would blur
that distinction, on the ground that crimes like reckless driving can
cause great harm. See post, at 32–34. Of course they can. But in viewing
that fact as controlling, the dissent runs into not just ACCA but pretty
much all of sentencing law. That law almost invariably turns on mental
state as well as harm. Consider the Tennessee statute giving rise to this
case. Borden’s reckless assault conviction carried a sentence of two to
twelve years; but had he been convicted of purposeful or knowing assault,
the sentencing range would have been three to fifteen years. Compare
Tenn. Code Ann. §§39–13–102(2), 40–35–111(b)(4), with §§39–13–102(1),
40–35–111(b)(3). In imposing lesser penalties for recklessness, Tennessee—like the mine run of States with similar penalty schemes—is not
suggesting that such offenses are “benign.” Post, at 15. They are recognizing, though, that mental state matters to culpability—and more, that
an act done recklessly often should not receive as harsh a punishment as
the same act done purposefully or knowingly, even when the two cause
the same harm. That approach is the one ACCA takes in reserving enhanced penalties for multiple instances of purposeful and knowing, but
not reckless, conduct. The dissent would write a different statute, based
on a different theory of criminal punishment. But the dissent’s preferred
approach is not the one Congress enacted into law. And the dissent does
not get to tell Congress that, in writing the statute it wrote, it failed to
enhance penalties for gun possession enough.
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34–37. The Government lists, for example, several prosecutions for serious beatings brought under the Tennessee
law prohibiting reckless aggravated assault. See Brief for
United States 42 (describing cases in which a defendant
“slamm[ed] his fist into the face of a man” and another defendant “looked the victim directly in the eye” and kicked
her). In those cases, the State presumably decided to
charge a defendant with reckless (rather than purposeful or
knowing) assault because of some problem or idiosyncrasy
in the case. (In the two cases described, for instance, one of
the defendants was high on drugs, and the other had a plausible self-defense claim.) But under the categorical approach, the existence of such cases is neither here nor there.
An offense does not qualify as a “violent felony” unless the
least serious conduct it covers falls within the elements
clause. See Moncrieffe v. Holder, 569 U. S. 184, 190–191
(2013) (“Because we examine what the state conviction necessarily involved, not the facts underlying the case, we
must presume that the conviction rested upon nothing more
than the least of the acts criminalized” (alterations and internal quotation marks omitted)); supra, at 2–3. That approach is under-inclusive by design: It expects that some violent acts, because charged under a law applying to nonviolent conduct, will not trigger enhanced sentences. So
what matters are not the convictions the Government offers, but those for, say, running a stop sign or skiing too
wildly. Because a law criminalizing recklessness covers—
indeed, was likely designed for—that kind of conduct, the
offense cannot count as a violent felony.
C
To all of this, the Government offers one main response:
this Court’s decision in Voisine. (And again, the dissent reiterates the Government’s arguments. See post, at 23–30.)
As described earlier, Voisine held that the definition of
“misdemeanor crime of domestic violence”—featuring the
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simple phrase “use of physical force”—includes reckless
conduct. 18 U. S. C. §§922(g)(9), 921(a)(33)(A); see supra,
at 6–7. The Government acknowledges that Voisine expressly left open the question presented here. See 579
U. S., at ___, n. 4 (slip op., at 7, n. 4). But in the Government’s view, the “logic” of that decision establishes that
ACCA’s elements clause, too, covers reckless offenses. Brief
for United States 14. “Voisine’s key insight,” the Government says, “is that the word ‘use’ refers to the ‘act of employing something’ and does not require a purposeful or
knowing state of mind.” Ibid. (internal quotation marks
omitted). That insight, the Government concludes, “applies
equally to the ACCA’s elements clause.” Id., at 8. But the
Government’s argument ignores the textual difference between the two statutes—not the word “use” (which is indeed
the same), but the “against” phrase on which our holding is
based. And so too, the argument disregards how the context
and purpose of the statute in Voisine diverge from those of
ACCA’s elements clause.
Most important, the two statutes’ texts, when read in
their entirety, refute the Government’s (and the dissent’s)
position. The domestic violence definition in Voisine refers
only to offenses involving the “use of physical force”; it lacks
the ensuing phrase “against the person of another.” Voisine
thus focused exclusively on the word “use”—as the Court
noted, “[t]he only statutory language either party [thought]
relevant.” 579 U. S., at ___ (slip op., at 5). That word, the
Court explained, requires a volitional act, but not a purposeful or knowing mens rea. See id., at ___–___ (slip op.,
at 5–6). And so we would say again today. For the mens
rea requirement we find in ACCA’s elements clause does
not come from the word “use.” It instead comes from modifying language that is missing in the domestic-violence provision (and missing, too, in the Government’s argument):
“against the person of another.” That phrase, as Leocal recognized, is not window dressing: It is the “critical” text for
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deciding the level of mens rea needed. 543 U. S., at 9. As
we have explained, “against the person of another,” when
modifying the “use of physical force,” introduces that action’s conscious object. See supra, at 9–10. So it excludes
conduct, like recklessness, that is not directed or targeted
at another. Because Voisine construed a statutory provision without that intent-laden language, the decision cannot tell us what ACCA’s elements clause requires. See
Walker v. United States, 931 F. 3d 467, 469–470 (CA6 2019)
(Kethledge, J., dissenting from denial of reh’g en banc)
(“Voisine tells us what ‘use’ means, not what ‘against the
person of another’ means”). Thus does a “difference in text
yield[ ] a difference in meaning.” Id., at 468.9
——————
9 In one paragraph of its brief, the Government tries to erase this textual difference by invoking a sentence in Voisine that uses the word
“against.” See Brief for United States 24. (The dissent does the same, if
at greater length. See post, at 19–20, 26–27.) Recall that the domestic
violence statute bars someone from owning a gun if he has been convicted
of a misdemeanor that has, as an element, the “use” of physical force
“committed by a current or former spouse, parent, or guardian of the victim” or by a person in another of three specified relations with the victim.
§921(a)(33)(A); see supra, at 6–7. Rather than echo that awkward construction, the Court used shorthand, describing the statute as applying
to a person with a “misdemeanor conviction for the ‘use . . . of physical
force’ against a domestic relation.” 579 U. S., at ___ (slip op., at 12). In
the Government’s view, that line shows that we “treated the statute as
if it contained a prepositional phrase similar to the ACCA’s” (and still
found it to include reckless conduct). Brief for United States 24. We
think that a stretch. The locution shows only that sometimes we do not
paraphrase complex statutory language as well as we might. (Mea
culpa.) What matters in Voisine is not a one-line description, but a
pages-long analysis of the statutory text—and that discussion gives no
support to the Government. Rather than imply an “against” clause,
Voisine focused like a laser on the meaning of “use”—because we understood the statute to say nothing else. See, e.g., 579 U. S., at ___ (slip op.,
at 5) (“Nothing in the word ‘use’—which is the only statutory language
either party thinks relevant—indicates that §922(g)(9) applies exclusively to knowing or intentional domestic assaults.”); id., at ___ (slip op.,
at 6) (citing examples to show “the ordinary meaning of the word ‘use’ ”).
“[T]he language of an opinion,” we have stated, “is not always to be
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Likewise, context and purpose distinguish the two statutes. The provision in Voisine defines not a “violent felony”
but a “misdemeanor crime of domestic violence.” It focuses
on those convicted not of serious felony offenses, but instead
of “garden-variety assault or battery misdemeanors.” 579
U. S., at ___ (slip op., at 8). And it captures not “violent,
active” conduct alone, see supra, at 16–17, but also “acts
that one might not characterize as ‘violent’ in a nondomestic context.” United States v. Castleman, 572 U. S. 157, 165
(2014) (referring to “[m]inor uses of force” like “grabbing
[and] pinching”). Given those surrounding differences in
coverage, it is hardly remarkable that the domestic violence
provision would include reckless behavior when ACCA’s elements clause does not. And relatedly, the two statutes accomplish dissimilar things. The provision in Voisine adds
misdemeanant domestic abusers to a long list of people (including felons, substance abusers, and the mentally ill) disqualified from possessing a gun. See §922(g)(1)–(9); Castleman, 572 U. S., at 166–167. The recidivist offenders to
whom ACCA applies are already subject to that disability.
The statute additionally imposes on them—precisely because they are “armed career criminals,” not ordinary offenders—greatly enhanced prison sentences. So again, we
see nothing surprising—rather, the opposite—in the two
statutes’ dissimilar treatment of reckless crimes.
IV
Offenses with a mens rea of recklessness do not qualify as
violent felonies under ACCA. They do not require, as ACCA
does, the active employment of force against another person.
And they are not the stuff of armed career criminals. The
judgment below is therefore reversed, and the case is remanded for further proceedings consistent with this opinion.
It is so ordered.
——————
parsed as though we were dealing with language of a statute.” Reiter v.
Sonotone Corp., 442 U. S. 330, 341 (1979). And that is most obviously
true when an opinion’s language revises (for easier reading) the statute’s
own. Better to heed the statutory language proper.
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JUSTICE THOMAS, concurring in the judgment.
This case forces us to choose between aggravating a past
error and committing a new one. I must choose the former.
Although I am “reluctant to magnify the burdens that our
[erroneous] jurisprudence imposes,” Ring v. Arizona, 536
U. S. 584, 610 (2002) (Scalia, J., concurring), I conclude that
the particular provision at issue here does not encompass
petitioner’s conviction for reckless aggravated assault, even
though the consequences of today’s judgment are at odds
with the larger statutory scheme. The need to make this
choice is yet another consequence of the Court’s vaguenessdoctrine cases like Johnson v. United States, 576 U. S. 591
(2015).
I
The Armed Career Criminal Act provides enhanced penalties for criminals convicted of certain firearms offenses
who have at least “three previous convictions . . . for a violent felony or a serious drug offense.” 18 U. S. C. §924(e)(1).
As relevant here, the Act defines a “violent felony” as a
“crime punishable by imprisonment for a term exceeding
one year” that either “has as an element the use, attempted
use, or threatened use of physical force against the person
of another” (the elements clause) or “involves conduct that
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presents a serious potential risk of physical injury to another” (the residual clause). §924(e)(2)(B).1
The question presented here is whether the elements
clause encompasses petitioner’s conviction under Tennessee law for reckless aggravated assault. It does not. The
plurality focuses on the latter part of the operative language: “against the person of another.” I rest my analysis
instead on a separate phrase: “use of physical force.” As I
have explained before, a crime that can be committed
through mere recklessness does not have as an element the
“use of physical force” because that phrase “has a well-understood meaning applying only to intentional acts designed to cause harm.” Voisine v. United States, 579 U. S.
686, ___, ___ (2016) (THOMAS, J., dissenting) (slip op., at 2,
16). The elements clause does not encompass petitioner’s
conviction because the statute under which he was convicted could be violated through mere recklessness.
But although the Court’s conclusion that petitioner’s conviction does not satisfy the elements clause is sound, the
implication that he is something other than an “armed career criminal” is not. The state law here prohibits “[r]ecklessly . . . [c]aus[ing] serious bodily injury to another.”
Tenn. Code Ann. §39–13–102(a)(2)(A) (2003). That offense
would satisfy the residual clause because it “involves conduct that presents a serious potential risk of physical injury
to another.” §924(e)(2)(B)(ii). So although the elements
clause does not make petitioner an armed career criminal,
the residual clause would.
The problem is that Johnson held that the residual clause
is “unconstitutionally vague” and thus unenforceable. 576
U. S., at 597. This left prosecutors and courts in a bind.
Many offenders had committed violent felonies, but Johnson foreclosed invoking the residual clause to establish that
——————
1 The definition also covers any felony that “is burglary, arson, or extortion” or “involves use of explosives.” §924(e)(2)(B)(ii).

Cite as: 593 U. S. ____ (2021)

3

, J.,
concurring
inin
the
judgment
THOMAS
THOMAS
, J.,
concurring
judgment

fact. The workaround was to read the elements clause
broadly. But the text of that clause cannot bear such a
broad reading.
II
There is a straightforward solution to this dilemma—
overrule Johnson.2 Johnson declared the residual clause
not just too vague as applied in that case but also facially
vague—meaning that the residual clause could never be
employed consistent with the Constitution. That decision
was wrong for at least two reasons.
First, to “pronounce that the statute is unconstitutional
in all applications . . . seems to me no more than an advisory opinion—which a federal court should never issue at
all.” Chicago v. Morales, 527 U. S. 41, 77 (1999) (Scalia, J.,
dissenting). Courts have no authority to “ ‘strik[e] down’ ”
statutory text. See United States v. Sineneng-Smith, 590
U. S. ___, ___ (2020) (THOMAS, J., concurring) (slip op., at
6); see also Mitchell, The Writ-of-Erasure Fallacy, 104 Va.
L. Rev. 933, 936 (2018). Nor may courts resolve “general
questions of legality” by “provid[ing] relief beyond the parties to the case.” Trump v. Hawaii, 585 U. S. ___, ___, ___
(2018) (THOMAS, J., concurring) (slip op., at 6, 8). A court
may only “ ‘adjudge the legal rights of litigants in actual
controversies.’ ” United States v. Raines, 362 U. S. 17, 21
(1960). When faced with a criminal statute too vague for
the case at hand, the right answer likely is to apply the rule
of lenity and “declin[e] to apply [the statute] on a case-bycase basis.” Sessions v. Dimaya, 584 U. S. ___, ___ (2018)
(THOMAS, J., dissenting) (slip op., at 4). By, instead, purporting to decide theoretical cases for theoretical parties not
——————
2 Johnson has already upended many statutes. United States v. Davis,
588 U. S. ___ (2019); Sessions v. Dimaya, 584 U. S. ___ (2018); Welch v.
United States, 578 U. S. 120 (2016) (making Johnson retroactive). And
the parties agree that more are likely to follow.
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before the Court, Johnson departed from foundational limits on the judicial power.
Second, even assuming that the petitioner’s plea for facial
relief was cognizable, Johnson deviated from the usual legal standard. To obtain facial relief, a plaintiff normally
“must establish that no set of circumstances exists under
which the Act would be valid.” E.g., United States v. Salerno, 481 U. S. 739, 745 (1987). That is because a facial
challenge, if successful, has the same effect as “nullify[ing]”
a statute. Ayotte v. Planned Parenthood of Northern New
Eng., 546 U. S. 320, 329 (2006). The petitioner in Johnson
did not satisfy that standard. Indeed, the Johnson majority
acknowledged that “there will be straightforward cases under the residual clause, because some crimes clearly pose a
serious potential risk of physical injury to another.” 576
U. S., at 602.
These errors show that this Court in Johnson not only
misapplied the Due Process Clause but also exercised the
legislative role. Legislatures alone have authority “to prescribe general rules for the government of society.” Fletcher
v. Peck, 6 Cranch 87, 136 (1810). Courts, by contrast, have
authority to provide only those “remed[ies that are] tailored
to redress the plaintiff ’s particular injury.” Gill v. Whitford, 585 U. S. ___, ___ (2018) (slip op., at 21). Simply put,
where enforcement of a law would conflict with the Constitution, a court has authority under the Supremacy Clause
to enjoin enforcement, but a court cannot, consistent with
separation of powers, enjoin enforcement of a statute where
enforcement would be lawful. Johnson, however, conducted
the “quintessentially legislative work” of altering the legal
rules that would apply in cases where the residual clause
could lawfully be enforced. See Planned Parenthood of
Northern New Eng., 546 U. S., at 329–330.
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III
I hesitate to give petitioner the benefit of Johnson, because his crime is a “violent felony” as Congress defined the
term. Indeed, in other contexts, I have resisted exacerbating similar errors. See Pepper v. United States, 562 U. S.
476, 518–520 (2011) (dissenting opinion) (declining to apply
this Court’s erroneous holding that the Sentencing Guidelines are never mandatory). Yet I reluctantly conclude that
I must accept Johnson in this case because to do otherwise
would create further confusion and division about whether
state laws prohibiting reckless assault satisfy the elements
clause.3 See Vance v. Ball State Univ., 570 U. S. 421, 450–
451 (2013) (THOMAS, J., concurring). I therefore concur in
the judgment.

——————
3 Voting to affirm petitioner’s sentence here would lead to a 5 to 4 judgment that petitioner’s sentence is correct even though five Justices conclude that Tennessee reckless aggravated assault does not satisfy the elements clause. That kind of fractured reasoning would be difficult for
lower courts to apply.
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JUSTICE KAVANAUGH, with whom THE CHIEF JUSTICE,
JUSTICE ALITO, and JUSTICE BARRETT join, dissenting.
In 1984, Congress passed and President Reagan signed
the Armed Career Criminal Act, known as ACCA. That Act
seeks to prevent individuals with a serious record of violent
crimes from unlawfully possessing firearms and committing additional violent crimes. As amended in 1986, the Act
generally mandates a minimum 15-year prison sentence for
any felon who has amassed at least three prior convictions
for a “violent felony” and then commits a fourth felony by
unlawfully possessing firearms.
ACCA defines the predicate “violent felony” offenses to
cover, among other things, an offense punishable by a
prison term exceeding one year that “has as an element the
use, attempted use, or threatened use of physical force
against the person of another.” 18 U. S. C. §924(e)(2)(B)(i)
(emphasis added). By defining violent felony in that manner, Congress ensured that the prototypical felonies involving physical force against a person—in particular, assault,
homicide, rape, and robbery—would qualify as predicate
offenses under ACCA.
ACCA does not ensnare low-level offenders or small-time
criminals. Rather, as relevant here, ACCA applies only to
individuals who have been previously convicted of three separate violent felonies committed on different occasions, and

2

BORDEN v. UNITED STATES
KAVANAUGH, J., dissenting

who then proceed to commit a fourth felony by unlawfully
possessing firearms. Congress determined that those
serial violent felons pose serious risks of harm to American
communities and warrant a 15-year mandatory minimum
sentence under ACCA.1
In this case, Charles Borden was convicted in 2018 for
unlawfully possessing a firearm in violation of §922(g)(1).
The District Court concluded that Borden was subject to
ACCA because of his three prior convictions in 2002, 2003,
and 2007 for aggravated assault under Tennessee law.2
Borden does not dispute that his 2002 and 2003 Tennessee felony convictions—which were for intentional or knowing aggravated assault—constituted violent felonies for
purposes of ACCA. But he challenges the classification of
his 2007 Tennessee felony conviction—which was for
reckless aggravated assault. Borden argues that reckless
felonies do not qualify as predicate offenses under ACCA.
According to Borden, a crime committed recklessly, such as
reckless assault or reckless homicide, does not entail the
“use of physical force against the person of another.” Instead, Borden contends, only intentional or knowing felonies satisfy that statutory definition.
Most States criminalize reckless assault and reckless
——————
1 ACCA also includes serious drug offenses as qualifying predicates. 18
U. S. C. §924(e)(2)(A). That aspect of ACCA is not at issue here.
2 Tennessee’s aggravated assault statute provides: “A person commits
aggravated assault who:
“(1) Intentionally or knowingly commits an assault as defined in §39–
13–101 and:
“(A) Causes serious bodily injury to another; or
“(B) Uses or displays a deadly weapon; or
“(2) Recklessly commits an assault as defined in §39–13–101(a)(1),
and:
“(A) Causes serious bodily injury to another; or
“(B) Uses or displays a deadly weapon.” Tenn. Code Ann. §39–13–102
(2003).
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homicide. And the Model Penal Code and most States provide that recklessness as to the consequences of one’s actions generally suffices for criminal liability. Importantly,
moreover, Borden does not dispute that ACCA’s phrase “use
of physical force” on its own would include reckless offenses,
such as reckless assault or reckless homicide. But Borden
nonetheless contends that ACCA’s phrase “use of physical
force against the person of another” somehow excludes
those same reckless offenses, including reckless assault and
reckless homicide.
To put Borden’s argument in real-world terms, suppose
that an individual drives a car 80 miles per hour through a
neighborhood, runs over a child, and paralyzes her. He did
not intend to run over and injure the child. He did not know
to a practical certainty that he would run over and injure
the child. But he consciously disregarded a substantial and
unjustifiable risk that he would harm another person, and
he is later convicted in state court of reckless assault. Or
suppose that an individual is in a dispute with someone in
the neighborhood and begins firing gunshots at the neighbor’s house to scare him. One shot goes through the window
and hits the neighbor, killing him. The shooter may not
have intended to kill the neighbor or known to a practical
certainty that he would do so. But again, he consciously
disregarded a substantial and unjustifiable risk that he
would harm someone, and he is later convicted in state
court of reckless homicide.
Surprisingly, the Court today holds that those kinds
of reckless offenses such as reckless assault and reckless
homicide do not qualify as ACCA predicates under the useof-force clause. The plurality does not dispute that those
offenses involve the “use of physical force,” but concludes
that those offenses do not involve the “use of physical force
against the person of another.” The plurality reaches that
rather mystifying conclusion even though someone who
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acts recklessly, as those examples show, has made a “deliberate decision to endanger another,” Voisine v. United
States, 579 U. S. 686, ___ (2016) (slip op., at 7), and even
though an individual who commits a reckless assault or a
reckless homicide generally inflicts injury or death on another person. The plurality reaches that conclusion even
though most States (both as of 1986 and today) criminalize
reckless assault and reckless homicide as offenses against
the person, and even though Congress enacted ACCA’s useof-force clause in 1986 to cover the prototypical violent
crimes, such as assault and homicide, that can be committed with a mens rea of recklessness. And the plurality
reaches that conclusion even though the Court concluded
just five years ago (when interpreting a similarly worded
domestic violence statute) that reckless offenses such as
reckless assault and reckless homicide do entail the use of
physical force against another person—there, “against a domestic relation” or “victim.” See id., at ___ (slip op., at 12);
18 U. S. C. §921(a)(33)(A).
In my view, the Court’s decision disregards bedrock
principles and longstanding terminology of criminal law,
misconstrues ACCA’s text, and waves away the Court’s own
recent precedent. The Court’s decision overrides Congress’s
judgment about the danger posed by recidivist violent
felons who unlawfully possess firearms and threaten
further violence. I respectfully dissent.3
——————
3 Just to explain today’s lineup: Four Justices form the plurality.
JUSTICE THOMAS concurs in the judgment. He agrees with the plurality’s
result but not its reasoning, and concludes that the phrase “use of physical force” alone excludes reckless offenses such as reckless assault or
reckless homicide. The Court reached a different conclusion in interpreting a similarly worded statute in Voisine v. United States, 579 U. S. 686
(2016). But JUSTICE THOMAS indicates that he will not follow that precedent in this case. (Importantly, unlike the plurality, JUSTICE THOMAS
does not rely on the phrase “against the person of another.”)
JUSTICE THOMAS further explains that reckless offenses were covered
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I
The Court holds that the phrase “use of physical force
against the person of another” in ACCA’s violent felony definition applies only to crimes that entail an intentional or
knowing use of force against another person, not to crimes
that entail a reckless use of force against another person.
In reaching that conclusion, the plurality does not dispute
that the statutory phrase “use of physical force” on its own
would encompass reckless offenses such as reckless assault
and reckless homicide. See ante, at 6–7; see also Voisine v.
United States, 579 U. S. 686 (2016). But the plurality seizes
on the additional phrase “against the person of another.”
According to the plurality, the combined statutory phrase
“use of physical force against the person of another”
excludes reckless offenses such as reckless assault and
reckless homicide.
As a matter of textual interpretation, that analysis is
seriously flawed for two independent reasons, either of
which suffices to defeat the plurality’s conclusion. First, the
phrase “against the person of another” in criminal statutes
like ACCA has zero to do with mens rea. That phrase instead reflects a centuries-old term of art in the criminal law
that distinguishes offenses against the person from offenses
——————
by ACCA under the residual clause. But that clause was declared unconstitutional in Johnson v. United States, 576 U. S. 591 (2015). Although JUSTICE THOMAS disagrees with Johnson, he indicates that he
will today follow the Court’s Johnson precedent, albeit not the
Voisine precedent.
So we find ourselves in an unusual situation. In Voisine, seven Justices agreed that the phrase “use of physical force” in a similarly worded
statute covers reckless offenses. And eight Justices today accept that the
phrase “use of physical force” covers reckless offenses. Moreover, five
Justices today agree that ACCA’s text, properly interpreted, would cover
reckless offenses. And only four Justices conclude that the phrase
“against the person of another” addresses mens rea and excludes reckless
offenses. Yet despite all of that, Borden prevails, and reckless offenses
are now excluded from ACCA’s scope. That outcome is anomalous.
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against property. Second, even if the phrase “against the
person of another” did not reflect a longstanding term of art,
the ordinary meaning of the statutory phrase “use of
physical force against the person of another”—just like
the phrase “use of physical force”—encompasses reckless
offenses such as reckless assault and reckless homicide.
A
First, and most fundamentally, the phrase “against the
person of another” in ACCA has zero to do with the required
mens rea for predicate violent felonies. That phrase simply
incorporates established nomenclature for classifying
crimes and reflects a longstanding criminal-law term of art
that distinguishes offenses against the person from offenses
against property. As the Government explains, that phrase
simply “limits the scope” of the use-of-force clause to
“crimes involving force applied to another person, thereby
excluding many property crimes, like arson.” Brief for
United States 23.
When Congress “borrows terms of art in which are accumulated the legal tradition and meaning of centuries of
practice,” we generally assume that Congress “knows and
adopts the cluster of ideas that were attached to each borrowed word in the body of learning from which it was
taken.” Morissette v. United States, 342 U. S. 246, 263
(1952); see also Air Wisconsin Airlines Corp. v. Hoeper, 571
U. S. 237, 248 (2014); Sekhar v. United States, 570 U. S.
729, 733 (2013); A. Scalia & B. Garner, Reading Law: The
Interpretation of Legal Texts 73–77, 305 (2012).
So it is here. For centuries, criminal offenses have typically been broken down into categories—including, most
prominently, offenses against the person and offenses
against property.
An offense against the person is often defined as a “crime
against the body of another human being.” Black’s Law
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Dictionary 1302 (11th ed. 2019) (“offense against the person”). The object of the offense is a person. Those offenses
include, for example, assault, homicide, rape, and robbery.
An offense against property is often defined as a “crime
against another’s personal property.”
Ibid. (“offense
against property”). The object of the offense is property.
Those offenses include, for example, burglary, arson, extortion, fraud, and destruction of property.
That nomenclature has a long historical pedigree originating in the common law. Blackstone, for example, sets
forth various categories of “Public Wrongs,” which include
“Offences against the Persons of Individuals” and “Offences
against Private Property.” 4 Commentaries on the Laws of
England, chs. 15, 17 (1769) (emphasis in original); see also
H. Stephen, Summary of the Criminal Law (1834) (setting
forth categories of criminal offenses including “Offences
against the Person” and “Larceny and Other Offences
against Property”); W. Auckland, Principles of Penal Law
(2d ed. 1771) (setting forth categories of criminal offenses
including “[o]ther Crimes relative to the Persons of Individuals” and “Crimes relative to Property”).
Those classifications remain prevalent today. Like
Blackstone, most state criminal codes categorize criminal
offenses and employ the terminology of offenses against the
person and offenses against property.4
——————
4 See Ala. Code, Tit. 13A, chs. 6, 7 (2015); Alaska Stat., Tit. 11, chs. 41,
46 (2018); Ark. Code Ann., Tit. 5, subds. 2, 4 (1983); Cal. Penal Code
Ann., pt. 1, Tits. 8, 13 (West Cum. Supp. 2021); Colo. Rev. Stat., Tit. 18,
Arts. 3, 4 (2019); Del. Code Ann., Tit. 11, pt. I, ch. 5, subchs. II, III (2021);
Ga. Code Ann., Tit. 16, chs. 5, 7 (2019); Haw. Rev. Stat., Tit. 37, chs. 707,
708 (2014); Ill. Comp. Stat., ch. 720, Act 5, Tit. III, pts. B, C (West 2018);
Ind. Code, Tit. 35, Arts. 42, 43 (2020); Kan. Stat. Ann., ch. 21, Arts. 54,
58 (2020); La. Rev. Stat. Ann., Tit. 14, ch. 1, pts. 2, 3 (2016); Me. Rev.
Stat. Ann., Tit. 17–A, pt. 2, ch. 9 (2006); Md. Crim. Law Code Ann., Tits.
3, 6 (2012); Mass. Gen. Laws, pt. IV, Tit. 1, chs. 265, 266 (2017); Minn.
Stat., ch. 609 (2020); Miss. Code Ann., Tit. 97, chs. 3, 17 (2020); Mo. Rev.
Stat., Tit. 38, ch. 565 (2016); Mont. Code Ann., Tit. 45, chs. 5, 6 (2020);
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That was also true back in 1986 when Congress amended
ACCA to include the use-of-force clause. Tennessee’s criminal code illustrates the point. As of 1986, criminal offenses
under Tennessee law fell under one of several chapter headings, including “Offenses Against the Person” and “Offenses
Against Property,” among others. See Tenn. Code. Ann.,
Tit. 39, chs. 2, 3 (1982). At least 32 other state criminal
codes employed similar nomenclature at the time of ACCA’s
amendment in 1986.5
——————
Neb. Rev. Stat., ch. 28, Arts. 3, 5 (2021); Nev. Rev. Stat., Tit. 15, chs. 200,
205 (2017); N. J. Stat. Ann., Tit. 2C, subd. 2, pts. 1, 2 (2019); N. Y. Penal
Law Ann., ch. 40, pt. 3, Tits. H, I (2009); N. C. Gen. Stat. Ann., ch. 14,
subchs. III, V (2019); N. D. Cent. Code Ann., Tit. 12, pts. V, VI (2012);
Okla. Stat., Tit. 21, pts. III, VII (2011); Ore. Rev. Stat., Tit. 16, chs. 163,
164 (2019); S. C. Code Ann., Tit. 16, chs. 3, 11 (2015); Tenn. Code Ann.,
Tit. 39, chs. 13, 14 (2020); Tex. Penal Code Ann., Tits. 5, 7 (West 2021);
Utah Code Ann., Tit. 76, chs. 5, 6 (2017); Va. Code Ann., Tit. 18.2, chs. 4,
5 (2014); W. Va. Code Ann., ch. 61, Arts. 2, 3 (2020); Wis. Stat., chs. 940,
943 (2016); Wyo. Stat. Ann., Tit. 6, chs. 2, 3 (2019).
5 See Ala. Code, Tit. 13A, chs. 6, 7 (1982); Alaska Stat., Tit. 11, chs. 41,
46 (1983); Ark. Code Ann., Tit. 41, Arts. 5, 6 (Cum. Supp. 1985); Cal.
Penal Code Ann., pt. I, Tits. 8, 13 (1984); Colo. Rev. Stat., Tit. 18, Arts.
3, 4 (1986); Del. Code Ann., Tit. 11, pt. 1, ch. 5, subchs. II, III (1979); Ga.
Code Ann., Tit. 16, chs. 5, 7 (1984); Haw. Rev. Stat., Tit. 37, chs. 707, 708
(1985); Ill. Ann. Stat., Tit. III, pts. B, C (West 1980); Ind. Stat. Ann., Tit.
35, Arts. 42, 43 (1985); Kan. Stat. Ann., ch. 21, Arts. 34, 37 (1981); La.
Rev. Stat. Ann., Tit. 14, ch. 1, pts. II, III (West 1986); Me. Rev. Stat. Ann.,
Tit. 17–A, ch. 9 (1983); Mass. Gen. Laws, chs. 265, 266 (1986); Minn.
Stat., ch. 609 (1986); Miss. Code Ann., Tit. 97, chs. 3, 17 (1973); Mo. Rev.
Stat., Tit. 38, ch. 565 (1986); Mont. Code Ann., Tit. 45, chs. 5, 6 (1985);
Neb. Rev. Stat., ch. 28, Arts. 3, 5 (1979); Nev. Rev. Stat., Tit. 15, chs. 200,
205 (1986); N. J. Stat. Ann., Tit. 2C, subd. 2, pts. 1, 2 (1982); N. Y. Penal
Law Ann., ch. 40, pt. 3, Tits. H, I (West 1975); N. C. Gen. Stat. Ann., ch.
14, subchs. III, V (1981); Okla. Stat., Tit. 21, pts. III, VII (1983); Ore.
Rev. Stat., Tit. 16, chs. 163, 164 (1985); Pa. Stat. Ann., Tit. 18, pt. II,
Arts. B, C (Purdon 1983); S. C. Code Ann., Tit. 16, chs. 3, 11 (1985); Tex.
Penal Code Ann., Tits. 5, 7 (West 1984); Utah Code Ann., Tit. 76, chs. 5,
6 (Cum. Supp. 1986); Va. Code Ann., Tit. 18.2, chs. 4, 5 (1982); W. Va.
Code Ann., ch. 61, Arts. 2, 3 (1984); Wis. Stat., chs. 940, 943 (1982); Wyo.
Stat. Ann., Tit. 6, chs. 2, 3 (1983).
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The Model Penal Code, which was adopted in 1962, likewise uses that nomenclature. The Code identifies two
broad categories of crimes as “Offenses Involving Danger to
the Person” and “Offenses Against Property.” ALI, Model
Penal Code, pt. II (1980).
Leading treatises on criminal law similarly group most
offenses into those two broad categories: “Offenses Against
the Person” and “Offenses Against Property.” 2–3 W.
LaFave, Substantive Criminal Law, pts. III, IV (3d ed.
2018); 2 C. Torcia, Wharton’s Criminal Law, pt. II (15th ed.
1994); 3 id., pt. V (1995); see also 2 W. LaFave & A. Scott,
Substantive Criminal Law, chs. 7, 8 (1986) (“Crimes
Against the Person” and “Crimes Relating to Property”); 2
Torcia, Wharton’s Criminal Law, pt. II (14th ed. 1979) (“Offenses Against the Person”); 3 id., pt. V (1980) (“Offenses
Against Property”).
As those many examples show, the phrase “offenses
against the person” may be worded in slightly different
ways, but each variation serves to distinguish offenses
against the person from other kinds of offenses, including
offenses against property. Cf. Black’s Law Dictionary, at
1302 (cross-referencing definition of “offense against the
person” with “crimes against persons”).
In 1986, Congress amended ACCA to cover violent felonies. Not surprisingly, ACCA’s definition of “violent felony”
tracks that historically rooted and still common nomenclature. The definition provides in relevant part:
“[T]he term ‘violent felony’ means any crime punishable by imprisonment for a term exceeding one year . . .
that—
“(i) has as an element the use, attempted use, or
threatened use of physical force against the person of
another; or
“(ii) is burglary, arson, or extortion, involves use of
explosives, or otherwise involves conduct that presents
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a serious potential risk of physical injury to another.”
18 U. S. C. §924(e)(2)(B) (emphases added).
The first clause of the violent felony definition (the use-offorce clause) encompasses offenses involving force against
the person—and thus necessarily includes assault, homicide, rape, and robbery.6 The second clause of that definition (the enumerated-offenses clause) lists certain physically risky offenses against property—in particular,
burglary, arson, extortion, and offenses involving the use of
explosives. See Taylor v. United States, 495 U. S. 575, 584–
587 (1990).
This Court’s precedents have drawn that same distinction when analyzing ACCA’s violent felony definition. In
Begay v. United States, for example, the Court stated that
violent felonies under ACCA “include both crimes against
the person (clause (i)) and certain physically risky crimes
against property (clause (ii)).” 553 U. S. 137, 144 (2008).
The statutory history further illustrates the distinction.
When originally enacted in 1984, ACCA covered only robbery (an offense against the person) and burglary (an offense against property). 18 U. S. C. App. §1202(a) (1982
ed., Supp. II). In 1986, Congress expanded the scope of violent crimes covered under ACCA. Congress added the useof-force clause so as to encompass not just robbery but also
additional offenses against the person, such as assault,
homicide, and rape. And Congress added the second clause
to encompass not just burglary but also some additional
physically risky offenses against property, including arson,
extortion, and use of explosives.7
——————
6 The words “of another” in the use-of-force clause exclude crimes involving harm to oneself, as opposed to others, and reflect common phraseology in state criminal statutes covering offenses against the person,
such as assault. See, e.g., Tenn. Code Ann. §39–13–102 (aggravated
assault is an assault that, among other things, “[c]auses serious bodily
injury to another”).
7 That understanding of offenses against the person and offenses
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In short, the phrase “against the person of another” in
ACCA specifies the category of crimes to which the use-offorce clause applies and limits the reach of the clause by
excluding other categories of crimes—in particular, crimes
against property.
That understanding of the phrase “against the person of
another” also helps to make sense of other, similarly worded
statutory definitions. Take 18 U. S. C. §16(a), which defines the term “crime of violence” for purposes of many
other federal criminal and immigration laws. That definition includes any “offense that has as an element the use,
attempted use, or threatened use of physical force against
the person or property of another.” Ibid. (emphasis added).
Like ACCA’s use-of-force clause, §16(a)’s “against” phrase
simply specifies the category of offenses to which the statute applies, using established nomenclature. The only difference between the two definitions is that §16(a) covers
——————
against property also helps make more sense of the now-defunct residual
clause. See Johnson, 576 U. S. 591. The residual clause was tacked onto
the clause enumerating the covered offenses against property (burglary,
arson, extortion, and use of explosives). The residual clause covered
crimes that “otherwise involv[e] conduct that presents a serious potential
risk of physical injury to another.” 18 U. S. C. §924(e)(2)(B)(ii). When
still extant, the residual clause could have been read in one of two ways.
On one reading, given its placement with offenses against property, the
residual clause could have been read to encompass other physically risky
offenses against property similar to burglary, arson, extortion, and use
of explosives. A second possible reading (and the common reading when
the residual clause was still in effect) was that the residual clause also
covered some offenses against the person, not just offenses against property. But even assuming that second reading was correct, and that there
was potential overlap between the use-of-force clause and the residual
clause, the solution was not to read the use-of-force clause contrary to its
terms. No one disputes that the use-of-force clause generally covers assault and homicide, among other crimes. The residual clause was merely
residual—a catchall. Therefore, as relevant here, even if assault and
homicide could theoretically have fit under the old residual clause, that
would not negate coverage of assault and homicide under the use-of-force
clause.
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crimes “against property” in addition to crimes “against the
person.”8
Finally, state practice confirms that the phrase “against
the person of another” in ACCA reflects a longstanding
term of art and is not an oblique and novel way of excluding
reckless offenses. As of 1986, when Congress amended
ACCA to include the use-of-force clause, 28 States had reckless assault statutes, and more than 30 States had statutes
that covered reckless homicide. See Brief for United States
19–21, and nn. 4–7. Most of those States classified those
crimes as offenses against the person, see n. 5, supra—
even though those crimes only required a mens rea of
recklessness.
Congress legislated against the backdrop of those state
criminal laws. It strains credulity to say that in ACCA,
Congress both (i) mirrored the traditional “against the person” terminology from those state criminal codes that included reckless assault and reckless homicide, but (ii) nonetheless silently intended that common and traditional
language to take on a novel and obscure meaning that
would exclude reckless assault and reckless homicide. As
the Court has stated before, we “should not lightly conclude
that Congress enacted a self-defeating statute.” Quarles v.
United States, 587 U. S. ___, ___ (2019) (slip op., at 8); see
also Stokeling v. United States, 586 U. S. ___, ___ (2019)
(slip op., at 8). If Congress in 1986 wanted to exclude from
ACCA’s scope all of those state criminal laws covering reckless crimes against the person—including reckless assaults
and reckless homicides—Congress easily could have said
——————
8 The plurality says that reading ACCA’s “against” phrase to refer to
the category of covered offenses would leave the broader language in statutes like §16(a) “without any function.” Ante, at 12. That is incorrect.
The “against” phrase in statutes like §16(a) clarifies that the statutory
definition encompasses both of those traditional categories of offenses:
offenses against the person and offenses against property.
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(and surely would have said) that only “intentional or knowing” uses of force were covered. It did not. And we should
not disregard the longstanding meaning of a criminal-law
term of art—namely, offenses against the person—to smuggle into ACCA a new and unusual mens rea requirement
that Congress did not see fit to include.
The plurality claims that the exact words “offense against
the person” or “crime against the person” do not appear in
ACCA’s use-of-force clause. Ante, at 13–15. But in fact,
Congress used the phrase “against the person of another”
in the use-of-force clause to describe the “crime[s]” that are
covered by ACCA. §924(e)(2)(B). By using that language,
Congress incorporated a historically rooted and widely used
nomenclature for classifying crimes, and thus narrowed the
category of offenses to which that clause applies—namely,
to offenses against the person.
To sum up: The plurality does not dispute that reckless
offenses entail the “use of physical force.” The plurality argues, however, that reckless offenses do not entail the “use
of physical force against the person of another.” But the
phrase “against the person of another” reflects longstanding criminal-law nomenclature—a term of art—that specifies the category of covered predicate offenses that involve
the use of force, such as assault, homicide, rape, and robbery. That language has zero to do with the mens rea required for predicate offenses under ACCA. That conclusion
should end this case given that the plurality acknowledges
that the phrase “use of physical force” otherwise encompasses reckless offenses such as reckless assault and reckless homicide.
B
Second, in the alternative, even if we divorce the phrase
“against the person of another” from its term-of-art usage
in criminal law, as the plurality mistakenly does, that
phrase as a matter of ordinary meaning still does not speak
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to mens rea and cannot reasonably be read to exclude reckless offenses such as reckless assault and reckless homicide.
Instead, as the Court recognized in Voisine v. United States
in interpreting a “similarly worded” statute covering the
“use of physical force,” ACCA’s use-of-force clause is “indifferent as to whether the actor has the mental state of intention, knowledge, or recklessness” with respect to the consequences of using force. 579 U. S., at ___, ___, n. 4 (slip op.,
at 6, 8, n. 4).
To understand the ordinary meaning of the phrase “use
of physical force against the person of another,” first consider that the criminal law ordinarily imposes criminal liability when the defendant acts with intent, knowledge, or
recklessness as to the consequences of his actions. A person
acts intentionally (or said otherwise, purposefully) with respect to the harmful consequences of his actions if he has
those consequences as his “conscious object.” Model Penal
Code §2.02(2)(a)(i) (1985). A person acts knowingly with
respect to the harmful consequences of his actions if he is
“aware that it is practically certain that his conduct will
cause” those consequences. Id., §2.02(2)(b)(ii). And a person acts recklessly “when he consciously disregards a substantial and unjustifiable risk” that his conduct will result
in harm to another person. Id., §2.02(2)(c).
The line between knowing and reckless crimes is thin.
The difference between (i) conduct with knowledge as to the
consequences on the one hand and (ii) conduct with recklessness as to the consequences on the other hand is that
the risk of harm associated with knowledge is somewhat
higher than the risk of harm associated with recklessness.
In particular, to act with knowledge that harm will occur, a
defendant must know that harm is “practically certain” to
occur. Id., §2.02(2)(b)(ii). To act with recklessness as to
whether harm will occur, a defendant need not know with
practical certainty that harm will occur—but he still must
know that he is disregarding a substantial and unjustifiable
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risk that harm will occur. Id., §2.02(2)(c). In other words,
he must make a “deliberate decision to endanger another.”
Voisine, 579 U. S., at ___ (slip op., at 7). As has long been
recognized, the difference between knowledge and recklessness as to the consequences of one’s actions is one of degree,
not of kind.9
Reckless conduct is not benign. Reckless conduct “involves conscious risk creation,” Model Penal Code §2.02,
Comment 3, p. 236 (1985)—a “deliberate decision to endanger another,” Voisine, 579 U. S., at ___ (slip op., at 7). And
a person who engages in, for example, reckless assault
or reckless homicide generally injures or kills another
person.10
Because the line between knowledge and recklessness
can be thin and because reckless crimes such as reckless
assault and reckless homicide involve a “deliberate decision
to endanger another” that results in injury or death to another person, ibid., the criminal law ordinarily does not
draw the line for criminal liability between intent and
knowledge on the one hand and recklessness on the other.
On the contrary, as the Model Penal Code explains, “[n]o
one has doubted” that a reckless mental state is “properly
the basis for criminal liability.” §2.02, Comment 4, at 243;
see generally Turner, The Mental Element in Crimes at
——————
9 Indeed, a study published in 2011 concluded that individuals had difficulty “differentiat[ing] between knowing and reckless conduct, even
with the benefit of jury instructions.” Shen, et al., Sorting Guilty Minds,
86 N. Y. U. L. Rev. 1306, 1309 (2011). The authors suggested possibly
“abandoning” the distinction because of the inability of most people to
distinguish the two categories with respect to particular fact patterns.
Ibid.
10 If a state offense labeled as assault did not require that the defendant cause sufficient contact with or injury or death to another person,
such an offense presumably would not involve a “use of physical force”
under ACCA. Of course, it could still constitute a violent felony under
ACCA if the offense entailed the threatened or attempted use of physical
force.
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Common Law, 6 Camb. L. J. 31 (1936).
Recognizing that basic principle, the Model Penal Code
establishes recklessness as the default minimum mens rea
for criminal offenses when a mental state is not specified.
§2.02, Comment 5, at 244. If a more culpable mental state,
such as intent or knowledge, is required for a criminal offense, “it is conventional to be explicit.” Ibid. Keep that
last sentence in mind when we return to ACCA’s text.
Like the Model Penal Code, many States establish recklessness as a default minimum mens rea for criminal offenses.11 And like the Model Penal Code, most States’ criminal laws in 1986 provided (and today still provide) that
recklessness as to the consequences of a defendant’s conduct often suffices to impose criminal liability, including as
to assault and homicide. See, e.g., Brief for United States
19–20, and nn. 4–5 (state reckless assault statutes); 2
LaFave, Substantive Criminal Law §15.4(a), and p. 712, n.
19 (2018) (manslaughter). As of 1986, when Congress
amended ACCA to include the use-of-force clause, 28 States
had reckless assault statutes, and more than 30 States had
statutes that covered some form of reckless homicide. See
Brief for United States 19–21, and nn. 4–7.
Importantly, nothing in ACCA’s text or context (or its history, for that matter) states or even hints that Congress
sought to exclude reckless offenses against the person, such
as reckless assault and reckless homicide, from the use-offorce clause. Recall that the Model Penal Code says that “it
is conventional to be explicit” when a legislature wants to
——————
11 See, e.g., Alaska Stat. §11.81.610(b) (1983); Ark. Stat. §41–204(2)
(1977); Del. Code Ann., Tit. 11, §251(b) (1979); Haw. Rev. Stat. §702–204
(1985); 2 Ill. Rev. Stat., ch. 38, ¶¶4–3(a), 4–6 (1985); Kan. Stat. Ann. §21–
5202(a) (2011); N. D. Cent. Code Ann., §12.1–02–02(1)(e), (2) (1985); Ohio
Rev. Code Ann. §2901.21(B) (Lexis 2014); Pa. Stat. Ann., Tit. 18, §302
(Purdon 1983); Tenn. Code Ann. §39–11–301(c) (Cum. Supp. 1990); Tex.
Penal Code Ann. §6.02(c) (West 1974); Utah Code Ann. §76–2–102 (Cum.
Supp. 1989).
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exclude reckless offenses from criminal liability. §2.02,
Comment 5, at 244. ACCA contains no such explicit language excluding reckless offenses. The text of ACCA should
not be read to silently exclude reckless offenses such as
reckless assault and reckless homicide.12
In short, in enacting ACCA, “Congress must have known
it was sweeping in some persons who had engaged in reckless conduct.” Voisine, 579 U. S., at ___ (slip op., at 8) (citing
United States v. Bailey, 9 Pet. 238, 256 (1835) (Story, J.)).
Consistent with those background principles of mens rea,
the ordinary meaning of the phrase “use of physical force
against the person of another” in ACCA encompasses reckless offenses such as reckless assault or reckless homicide.
The plurality today acknowledges that the phrase “use of
physical force” would include reckless offenses. But according to the plurality, ACCA’s phrase “use of physical force
against the person of another” does not include reckless offenses. To distinguish the two, the plurality emphasizes
——————
12 ACCA’s statutory history further supports that conclusion. In 1984,
in the original version of ACCA, Congress included only one offense
against the person: robbery. 18 U. S. C. App. §1202(a) (1982 ed., Supp.
II). ACCA expressly defined robbery as a felony that involves the “taking
of the property of another from the person or presence of another by force
or violence.” §1202(c)(8). At the time, as had been true at common law,
see 4 W. Blackstone, Commentaries on the Laws of England 241–242
(1769), many state statutes defined robbery in a way that did not require
that the defendant have intent or knowledge that his conduct would
cause bodily injury. In 1986, when Congress expanded the number of
violent offenses against the person so as to include crimes such as assault, rape, and homicide in addition to robbery, Congress did not suggest that it suddenly wanted to require intent or knowledge for robbery
offenses. If Congress understood reckless robbery as a taking by force
under the 1984 language, it follows that Congress would naturally also
have understood reckless robbery as the use of physical force against the
person of another under the 1986 statute. And there is no good reason
(textual or otherwise) to think that Congress wanted to include reckless
robbery but to exclude reckless assault and reckless homicide from the
use-of-force clause.
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the word “against.” As the plurality acknowledges, however, the word “against” is often defined to mean “ ‘mak[ing]
contact with.’ ” Ante, at 8. That is the logical meaning of
“against” in the context of ACCA’s use-of-force clause, and
that meaning would encompass reckless assaults and reckless homicides.
The plurality disagrees, and stresses that the word
“against” in isolation can mean either “ ‘in contact with’ ” or
“ ‘[i]n opposition to,’ ” depending on context. Ante, at 9. The
plurality contends that the meaning of “against” in the context of the phrase “use of physical force against the person
of another” carries the word’s “oppositional” definition and
thus excludes reckless offenses.13
The plurality chooses the “in opposition to” definition
because it says, in essence, that it would be incoherent or
gibberish to say that someone recklessly used force against
another person. But the plurality is wrong about that. As
a matter of ordinary meaning, it is perfectly natural to say
that someone recklessly used force against another person.14 State and federal reporters, for example, are replete
——————
13 The plurality also equates “in opposition to” with “targeting.” Ante,
at 8–10. But the plurality cites no dictionaries or similarly authoritative
support for that subtle move in its analysis. The plurality’s equating of
“in opposition to” with “targeting” is seemingly woven out of whole cloth.
14 Indeed, the plurality eventually seems to acknowledge that point.
After dedicating pages to asserting that the ordinary meaning of the
phrase “use of physical force against the person of another” necessarily
requires conduct that is intentionally or knowingly directed at another
person, the plurality concedes that if the word “recklessly” appeared in
ACCA’s use-of-force clause, then that clause would in fact “cover reckless
offenses.” Ante, at 15. That is a surprising acknowledgment. It is hard
to square with the plurality’s suggestion that it is not possible for one to
recklessly use physical force against another person. After all, if the plurality’s ordinary meaning argument were correct, adding the word “recklessly” to the front of the use-of-force clause would seem to render that
clause nonsensical. My reading of the statute avoids that incongruity in
the plurality’s interpretation by recognizing that the phrase “use of physical force against the person of another” encompasses reckless
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with references to individuals recklessly using force against
others. See, e.g., Neil v. Warden, Noble Correctional Inst.,
2020 WL 489326, *30 (SD Ohio, Jan. 30, 2020) (“The indictments also charged that in attempting or committing a
theft offense or in fleeing immediately after the attempt or
offense, appellant recklessly used or threatened the immediate use of force against another”).15
Most tellingly, if one wants to find a really good example
of the ordinary meaning, look no further than the Court’s
opinion in Voisine five years ago. There, the Court stated
twice in its opinion—in the first and last paragraphs—that
the use-of-force statute at issue there covered offenses
where an individual recklessly used physical force “against
a domestic relation.” 579 U. S., at ___ (slip op., at 12); see
——————
offenses.
15 For just a few examples, see Almonte v. Hines, 2020 WL 1164657, *2
(SDNY, Mar. 11, 2020) (“Plaintiff had not proved by a preponderance of
the evidence that Hines intentionally or recklessly used excessive force
against Almonte during the arrest”); Evanston Ins. Co. v. Break I, Inc.,
2019 WL 2995507, *7 (ND Ala., July 9, 2019) (“The security guard intentionally or recklessly used force against a person without her consent by
shooting a gun at the male patron and hitting Ms. Beasley”); O’Hara v.
New York, 570 Fed. Appx. 21, 24 (CA2 2014) (“[A] jury could have reasonably found” “that McAvoy intentionally or recklessly used excessive
force against O’Hara”); Whitlock v. Jackson, 754 F. Supp. 1394, 1400 (SD
Ind. 1991) (“[T]he due process claim required a finding that the defendants ‘unreasonably and recklessly used excessive force’ against Gaisor”);
State v. Tyson, 2011–Ohio–4981, 2011 WL 4488955, *6 (Ohio App., Sept.
29, 2011) (“[T]he State was required to prove that appellant recklessly
used or threatened the immediate use of force against Mr. Carter”); State
v. Adams, 2010–Ohio–1942, 2010 WL 1757931, *2 (Ohio App., May 3,
2010) (“[T]he State was required to prove that appellant ‘recklessly used
or threatened the immediate use of force’ against Stoops”); Cook v. State,
2005–0475, p. 3 (La. App. 1 Cir., 2/10/06), 928 So. 2d 589, 591 (“The jury
found that Arton did not intentionally or recklessly use excessive force
against Cook”); David v. State, 123 P. 3d 1099, 1103 (Alaska App. 2005)
(“[A] jury could not convict him of second-degree murder without also
finding that he had used reckless or criminally negligent force against
the victim”).
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also id., at ___ (slip op., at 1). The Voisine Court found it
entirely ordinary to employ the phrase “ ‘use . . . of physical
force’ against a domestic relation”—in other words, use of
physical force against another person—to describe reckless
assaults. Id., at ___ (slip op., at 12).
If the plurality today were correct that a use of force
“against” another can only be intentional or knowing, then
the Court in Voisine surely would not have adopted the exact formulation of recklessly using force “against a domestic
relation.” Res ipsa loquitur.
The plurality today simply shrugs off the language from
Voisine. Ante, at 22–23, n. 9. But the plurality cannot rewrite ordinary meaning. And as Voisine’s choice of language demonstrates, the ordinary meaning of the phrase
“use of physical force against the person of another,” such
as against a domestic relation, easily encompasses reckless
offenses, including reckless assault and reckless homicide.
(More on Voisine later.)
More generally, the plurality’s linguistic efforts to seize
on the word “against” to scale back ACCA do not make a lot
of sense. Consider two points. First, a use of force must be
against someone or something. And second, as Voisine
stated and Borden acknowledges, you can recklessly use
force. Put those two points together and the resulting
conclusion is irrefutable: One can recklessly use force
against the person of another (or against the property of
another). As relevant here, the ordinary meaning of the
phrase “use of physical force against the person of another”
thus covers reckless offenses such as reckless assault and
reckless homicide.
Lest there be any doubt, keep in mind that we are talking
about reckless offenses such as reckless assault or reckless
homicide where a defendant made a deliberate decision to
endanger another by using force, and as a result injured or
killed someone. Applying ordinary meaning and employing
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a modicum of common sense, one would say that such a defendant used force against the victim. If an individual fires
a gun recklessly at a house and injures someone inside, that
individual has used force against the victim. If an individual recklessly throws bricks off an overpass and kills a
driver passing underneath, that individual has used force
against the victim. If an individual recklessly drives 80
miles per hour through a neighborhood and kills a child,
that individual has used force against the child. It defies
common sense and the English language to suggest otherwise.
To appreciate the ordinary meaning of the phrase “use of
physical force against the person of another,” look also at
some of the cases cited by the plurality today. See ante, at
18. In People v. Hall, a highly experienced skier careened
down a slope at dangerously high speeds, out of control, until he crashed into an unsuspecting skier. See 999 P. 2d 207
(Colo. 2000). The “force of the impact” when Hall collided
with the victim was so great that it “fractured the thickest
part of the victim’s skull” and caused traumatic brain injuries, resulting in the victim’s death. Id., at 211.
The fleeing shoplifter in Craver v. State leapt over the
second-floor railing in a mall during normal business hours,
while people were milling about in the area below. See 2015
WL 3918057, *1 (Tex. Crim. App., June 25, 2015). The
shoplifter landed directly on top of an elderly woman,
breaking her back. Id., at *2.
And in Seaton v. State, a police officer blew through a red
light without braking or activating his lights or sirens, collided with another car at a speed of about 100 miles per
hour, ricocheted into another person who was standing
nearby, and killed that bystander. See 385 S. W. 3d 85, 88
(Tex. Crim. App., 2012).
All of those offenses entail the use of physical force
against another person. True, the skier who crashed into
an innocent bystander on the slopes did not intend or know
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with practical certainty that he would hit that bystander
with such force that it would crack his skull. The shoplifter
who vaulted himself over a second-floor railing may not
have intended or known with practical certainty that he
would slam into an unsuspecting shopper below. And the
officer who drove through the red light at 100 miles per
hour may not have intended or known with practical certainty that he would lose control and kill another person.
But the defendants in those cases did not merely “pay insufficient attention to the potential application of force.”
Ante, at 11. Instead, each of those defendants acted recklessly and thus made “a deliberate decision to endanger another.” Voisine, 579 U. S., at ___ (slip op., at 7). Each of
them consciously disregarded the obvious dangers that
their volitional conduct—high-speed skiing, jumping off a
second-floor railing, or speeding at 100 miles per hour in a
car without lights or sirens—posed to anyone unfortunate
enough to cross their paths. See id., at ___ (slip op., at 6).
Each of those defendants knew that the people around them
would have to be really lucky to get out of the way. And in
ordinary parlance, each of those defendants used force
against their victims when they made physical contact with
those victims as a direct result of their reckless behavior—
that is, of their deliberate decision to endanger another.
*
*
*
To sum up, the plurality’s reading of the statutory phrase
“against the person of another” fails for two alternative and
independent reasons. First, that phrase is a term of art
that limits the category of offenses covered by ACCA’s useof-force clause to those involving force against the person
rather than against property. It does not serve as a roundabout way of heightening the mens rea requirement for violent felonies to intent or knowledge. Second, and in the
alternative, even if the phrase “against the person of another” is not a term of art, the ordinary meaning of that
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phrase encompasses reckless offenses such as reckless assault and reckless homicide.16
II
All of that is more than enough to resolve this case. But
in addition to all of that, the Court’s recent precedent in
Voisine v. United States convincingly demonstrates that
ACCA covers reckless offenses such as reckless assault and
reckless homicide.
As noted above, the Court in Voisine concluded that the
phrase “use of physical force” in a similarly worded statutory provision encompasses reckless offenses, as well as intentional or knowing offenses. 579 U. S. 686 (2016).
Voisine established two key points. First, Voisine confirmed that reckless offenses such as reckless assault and
reckless homicide entail the use of physical force against
another person—there, against a domestic relation or victim. Second, contrary to the plurality’s analysis today,
Voisine explained that the Court’s prior decision in Leocal
v. Ashcroft, 543 U. S. 1 (2004), meant simply that negligent
offenses do not involve the use of physical force for purposes
of statutes such as ACCA.
First, Voisine confirmed that reckless offenses involve the
use of physical force against another person—in that case,
against a “domestic relation” or “victim.” In Voisine, the
Court addressed a subsection of §922(g) that bars individuals from possessing firearms if they have been convicted of
a misdemeanor crime of domestic violence. See 18 U. S. C.
§922(g)(9). The statute defines “misdemeanor crime of domestic violence” as a misdemeanor that “has, as an element,
——————
16 The plurality asserts that my two alternative and independent interpretations of the use-of-force clause are “mutually inconsistent.” Ante,
at 12. But the point of alternative arguments is to explain that there
may be two different ways of looking at an issue (which may differ from
one another in certain respects), but that both ways of looking at the
issue lead to the same bottom line. So it is here.

24

BORDEN v. UNITED STATES
KAVANAUGH, J., dissenting

the use or attempted use of physical force” and was committed against a “victim” who was in a domestic relationship
with the defendant. §921(a)(33)(A); see also Voisine, 579
U. S., at ___ (slip op., at 1).17
The question in Voisine was whether that statutory definition “applies to reckless assaults, as it does to knowing or
intentional ones.” Id., at ___ (slip op., at 4). The Court held
that the statute applied to reckless assaults.
The Court in Voisine began by describing bedrock criminal law principles. Pointing to the Model Penal Code, the
Court explained that a person acts recklessly with regard
to the consequences of his actions if he “ ‘consciously disregard[s]’ a substantial risk that the conduct will cause harm
to another.” Ibid. (quoting Model Penal Code §2.02(2)(c)).
The Court stated that even though such a person does not
intend or know to a practical certainty that harm will result, he nonetheless makes “a deliberate decision to endanger another.” Voisine, 579 U. S., at ___ (slip op., at 7). And
the Court noted that recklessness as to the consequences of
one’s
actions
ordinarily
suffices
for
criminal
liability.
The Court then concluded that the phrase “use of physical
force” in §921(a)(33)(A) does not require that a defendant
intend or know that his conduct will cause harm. Instead,
it is enough that he recklessly employs force—that is, acts
in “conscious disregard” of a “substantial risk of causing
harm.” Id., at ___ (slip op., at 6). For example, a man who
——————
17 Section 921(a)(33)(A) provides in relevant part: “[T]he term ‘misdemeanor crime of domestic violence’ means an offense that—
“(i) is a misdemeanor under Federal, State, or Tribal law; and
“(ii) has, as an element, the use or attempted use of physical force, or
the threatened use of a deadly weapon, committed by a current or former
spouse, parent, or guardian of the victim, by a person with whom the
victim shares a child in common, by a person who is cohabiting with or
has cohabited with the victim as a spouse, parent, or guardian, or by a
person similarly situated to a spouse, parent, or guardian of the victim.”
(Footnote omitted.)
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“throws a plate in anger against the wall near where his
wife is standing” has used force against his wife even if the
man “did not know for certain (or have as an object)” that
“a shard from the plate would ricochet and injure his wife.”
Ibid. It suffices that the man “recognized a substantial
risk” that his forceful act would harm his wife. Ibid. That
example, the Court explained, illustrated that the statute
was “indifferent as to whether the actor has the mental
state of intention, knowledge, or recklessness with respect
to the harmful consequences of his volitional conduct.” Ibid.
In Voisine, to have committed a qualifying misdemeanor
crime of domestic violence, the defendant must have used
force against a “victim,” to use the statute’s term, often
against the defendant’s spouse or partner. As the Voisine
Court stated, reckless assault in the domestic violence context entails “the ‘use . . . of physical force’ against a domestic
relation” even though a defendant who acts recklessly does
not intend or know to a practical certainty that his use of
force will harm that domestic relation. Id., at ___ (slip op.,
at 12) (emphasis added). In other words, the Court agreed
that a reckless assault entails the use of physical force
against the person of another (there, “against a domestic
relation” or “victim”).
Voisine’s conclusion applies equally to ACCA’s violent felony definition. The two definitions share critical features.
Both definitions apply in the context of §922(g)’s ban on possession of firearms by individuals convicted of certain offenses. Both definitions apply to offenses that have as an
element the “use of physical force.”
The only distinction between those two definitions is that
ACCA employs the phrase “use of physical force against the
person of another” while §921(a)(33)(A) employs the phrase
“use of physical force” and then makes clear that force must
be used against a “victim” who is a domestic relation. But
that distinction makes no difference for mens rea purposes.
The Court in Voisine took as a given that the object of the
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reckless conduct would be another person—the “victim” as
the statute describes it. See id., at ___, ___, ___, ___, ___,
___ (slip op., at 1, 4, 7, 8, 9, 12). Indeed, given that Voisine
involved a domestic violence statute, it would have been unnecessary or even redundant to add the words “against the
person of another” to the statute. After all, a domestic violence offense, such as assault, is necessarily an offense
against the person of another. Recognizing that reality, the
Voisine Court explicitly stated that the “federal ban on firearms possession applies to any person with a prior misdemeanor conviction for the ‘use . . . of physical force’ against
a domestic relation.” Id., at ___ (slip op., at 12) (quoting
§921(a)(33)(A); emphasis added); see also id., at ___ (slip
op., at 1).
Contrary to what the plurality today seems to think,
Voisine did not create some imaginary world where one
could recklessly use force, but one could not recklessly use
force against another person. On the contrary, Voisine explicitly recognized that one could recklessly use force
“against a domestic relation”—that is, against another person.18
Voisine alone should have made this case very straightforward. In the wake of Voisine, most Courts of Appeals to
consider the issue certainly thought it was. They responded
to Voisine by applying its analysis to ACCA’s violent felony
definition.19 As Chief Judge Sutton cogently explained in
——————
18 To be sure, to avoid a Second Amendment problem, the defendant in
Voisine also argued that the statute at issue there should not be interpreted to prohibit the possession of firearms by someone who had committed a single reckless misdemeanor offense. See 579 U. S., at ___, n. 6
(slip op., at 11, n. 6); see also id., at ___ (THOMAS, J., dissenting) (slip op.,
at 16). But there is no such constitutional issue lurking in this case. This
case involves a sentencing enhancement, not primary liability, and applies only when the defendant has been convicted of three prior ACCA
violent felonies committed on different occasions and has then committed
a fourth felony by unlawfully possessing firearms.
19 See, e.g., United States v. Burris, 920 F. 3d 942, 951 (CA5 2019);
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relying on Voisine to interpret the phrase “use of physical
force against the person of another”: “Voisine’s key insight
is that the word ‘use’ refers to ‘the act of employing something’ and does not require a purposeful or knowing state of
mind. That insight does not change if a statute says that
the ‘use of physical force’ must be ‘against’ a person, property, or for that matter anything else. . . . Sometimes the
simplest explanation is the best explanation.” United
States v. Verwiebe, 874 F. 3d 258, 262–263 (CA6 2017)
(citations omitted).
But today, the plurality tries to disappear Voisine’s use of
the phrase “against a domestic relation” from the U. S. Reports. Seeking to erase that phrase from Voisine with a
footnoted “mea culpa,” the plurality today concludes that
the additional phrase “against the person of another” in
ACCA means that ACCA’s use-of-force clause does not cover
reckless crimes, even though the statute at issue in Voisine
did. Ante, at 20–23, and n. 9. The plurality’s attempt to
rewrite Voisine does not persuade. As noted above, Voisine
held that reckless offenses such as reckless assault and
reckless homicide entail the “use of physical force,” and the
Voisine opinion further explained that those reckless offenses entail the use of physical force against the person of
another—namely, “against a domestic relation” or “victim.”
Second, as Voisine fully explained, the Court’s prior decision in Leocal concluded only that negligent offenses do not
involve the use of physical force for purposes of ACCA.
Leocal, 543 U. S., at 9, 13; see also Voisine, 579 U. S., at ___
(slip op., at 7). Leocal addressed whether a driving-underthe-influence offense that required only a negligent mental
state fell within §16(a)’s definition of “crime of violence.”
The Leocal Court held that it did not. The phrase “use . . .
——————
United States v. Haight, 892 F. 3d 1271, 1280–1281 (CADC 2018); United
States v. Pam, 867 F. 3d 1191, 1207–1208 (CA10 2017); United States v.
Fogg, 836 F. 3d 951, 956 (CA8 2016).
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of physical force against the person or property of another,”
the Court reasoned, is “most naturally” read to suggest “a
higher degree of intent than negligent or merely accidental
conduct.” 543 U. S., at 9 (internal quotation marks omitted). As the Court explained: “While one may, in theory,
actively employ something in an accidental manner, it is
much less natural to say that a person actively employs
physical force against another person by accident.” Ibid.
The Leocal Court took care, however, to reserve the question we confront today—namely, whether offenses requiring “proof of the reckless use of force against the person or
property of another” would qualify under a statutory definition like §16(a). Id., at 13 (emphasis in original).
As Voisine later explained, the critical mens rea
dividing line in statutes requiring the use of force is the line
“between accidents and recklessness”—a distinction that
“Leocal itself recognized.” 579 U. S., at ___ (slip op., at 7).
Accidents or negligence do not involve the use of force
because such conduct is not volitional. Ibid. But reckless
behavior, like throwing a plate against a wall or firing a gun
at a house, is different and does involve the use of force.
After all, the “harm such conduct causes is the result of a
deliberate decision to endanger another—no more an
‘accident’ than if the ‘substantial risk’ were ‘practically
certain.’ ” Ibid.
As a matter of history, theory, and practice in criminal
law, the line drawn by Voisine and Leocal between recklessness and negligence is much more salient than the line
drawn by the plurality today between knowledge and recklessness. An individual who consciously disregards a substantial risk of a harmful result has a culpable state of mind
and has made a deliberate decision to endanger another,
even if it is not practically certain the harmful result will
occur. And for that reason, to reiterate, the Model Penal
Code and most States draw the ordinary line of criminal
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culpability between recklessness and negligence, not between knowledge and recklessness.
Rather than acknowledge Leocal’s narrow holding on
negligence as distinct from recklessness, knowledge, and
intent, the plurality today focuses on Leocal’s observation
that the “critical aspect” of §16(a)’s “crime of violence” definition is that it requires the “ ‘use . . . of physical force
against the person or property of another.’ ” 543 U. S., at 9
(quoting §16(a); emphasis in original). By the plurality’s
account today, Leocal’s analysis of §16(a)’s “against”
phrase—which was missing from the statute at issue in
Voisine—confirms that ACCA’s materially similar
“against” phrase is the “critical text for deciding the level of
mens rea needed.” Ante, at 21–22 (internal quotation marks
omitted).
But Leocal never focused on the term “against the person
or property of another” in isolation. It focused on the full
phrase “use of physical force against the person or property
of another.” 543 U. S., at 9. And Leocal said that negligence
does not entail such a use of force.
Indeed, the Court in Voisine already made that same
point about Leocal. Voisine recognized that the statute in
Leocal, like the “similarly worded” statute in Voisine,
“hing[ed] on the ‘use’ of force.” 579 U. S., at ___, n. 4 (slip
op., at 8, n. 4). The Voisine Court distinguished Leocal
solely on the ground that an accident or negligence cannot
be considered an “ ‘active employment’ ” of force, whereas
reckless assault does entail an active employment of force.
579 U. S., at ___ (slip op., at 7). As Chief Judge Sutton correctly pointed out, Voisine “tellingly placed no weight on the
absence of ‘against the person or property of another’ ” in
distinguishing the statute at issue in Voisine from the statute at issue in Leocal. Verwiebe, 874 F. 3d, at 263. All of
Voisine’s lengthy analysis of Leocal would have been entirely unnecessary if the Voisine Court actually thought
that the phrase “against the person or property of another”
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in the Leocal statute distinguished the statute in Leocal
from the statute in Voisine.
Put simply, if the phrase “against the person . . . of another” from the statute in Leocal were actually the “Rosetta
Stone” of mens rea as the plurality today seems to think,
Voisine would have mentioned that point. Verwiebe, 874
F. 3d, at 263. But that distinction is nowhere to be found
in Voisine. For mens rea purposes, Voisine treated a statute
that covered the “use of physical force” the exact same as a
statute that covered the “use of physical force against the
person of another.”
The plurality’s double-barreled effort today to (i) erase
Voisine’s use of the phrase “against a domestic relation” and
also (ii) sweep away Voisine’s analysis of Leocal is something to behold. In my view, the plurality’s opinion today
cannot be squared with what the Court stated just five
years ago in Voisine.
If this Court were to faithfully apply Voisine’s language
and reasoning to this case, as almost all courts of appeals
to consider the issue have done in the wake of Voisine, that
would be the end of the matter. The plurality’s decision to
rewrite Voisine today is not convincing, especially when
considered together with the other textual arguments in favor of the Government’s position here.20
III
To support its analysis, the plurality also relies on
ACCA’s “context and purpose.” Ante, at 16. That argument
is likewise unpersuasive, in my respectful view.
Start with context. The plurality focuses on the supposed
ordinary meaning of the term “violent felony” in isolation.
The plurality maintains that ACCA’s definition of violent
felony should be construed to “mark out a narrow category
of violent, active crimes.” Ibid. (internal quotation marks
——————
20 To reiterate, JUSTICE THOMAS declines to follow Voisine and, in doing
so, provides the fifth vote for the Court’s decision today.
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omitted).
To begin with, when a statute explicitly defines a term,
we generally follow that statutory definition. See Digital
Realty Trust, Inc. v. Somers, 583 U. S. ___, ___ (2018) (slip
op., at 9). In ACCA, Congress defined the term “violent
felony” to include offenses that involve the “use of physical
force against the person of another.” And as explained
above, that definition encompasses reckless offenses like
reckless assault and reckless homicide.
Moreover, reckless assaults and reckless homicides are
violent crimes, as a matter of ordinary meaning. Recklessly
firing a weapon and injuring an unsuspecting victim is violent. Recklessly throwing bricks off an overpass and killing
a driver passing underneath is violent. Recklessly driving
80 miles per hour through a neighborhood and killing a
child is violent.
The plurality also refers to the phrase “armed career
criminal” (the statutory title) in a way that seems to suggest
that an ACCA defendant’s predicate violent felonies must
be committed with firearms. See ante, at 17, 23. That is
incorrect. The three predicate felonies must be “violent” as
defined in the statute but can be committed with or without
firearms. Contrary to the plurality’s intimations, the statute penalizes “career criminals” who then unlawfully arm
themselves with firearms. The plurality’s subtle reconfiguration of the statutory title for contextual support is off
base.
The plurality’s related reliance on ACCA’s supposed purpose is similarly misplaced. The plurality speculates that
Congress designed ACCA to cover those offenders “who,
when armed, ‘might deliberately point the gun and pull the
trigger.’ ” Ante, at 17 (quoting Begay v. United States, 553
U. S. 137, 145–146 (2008)). But even assuming that was
Congress’s only goal in enacting ACCA (recall that ACCA
also covers those whose predicate offenses were serious
drug crimes), the statute expressly defines the offenders
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who fit into that dangerous category—namely, those who
have been convicted of three violent felonies and then unlawfully possess firearms. Congress’s goal of preventing
further violence by recidivist violent felons does not support
drawing a distinction between reckless assault and knowing assault, or between reckless homicide and knowing
homicide.
The plurality also says that Congress did not seek to ensnare low-level or ordinary criminals. True. But again,
ACCA’s 15-year mandatory minimum sentence is triggered
only after a defendant is convicted of not one, not two, but
three violent felonies committed on separate occasions—
and then proceeds to commit a fourth felony by unlawfully
possessing firearms. Such repeated violent conduct is not
the stuff of low-level or ordinary criminals. Even assuming
the plurality’s premise that a driver who recklessly kills a
pedestrian or a parent who recklessly inflicts abuse on her
children is not dangerous the first time around—a doubtful
premise that would be news to many victims—that assumption surely falls apart after the second and third reckless
felony convictions. At that point, the individual has demonstrated a consistent willingness to deliberately engage in
dangerous behavior that poses an obvious risk of physical
harm to others. And someone who has been convicted of
three reckless assaults or homicides committed on different
occasions—and then unlawfully possesses firearms—is not
a low-level or ordinary criminal, but is someone who Congress might have reasonably feared would commit further
violence.
The plurality expresses particular concern over the notion that interpreting ACCA to cover reckless offenses
would sweep in ordinary reckless driving offenses, like
“running a stop sign or veering onto the sidewalk.” Ante, at
18. But the plurality does not cite a single case where a
reckless driving offense not involving injury to others has
been counted as an ACCA predicate. That is not surprising

Cite as: 593 U. S. ____ (2021)

33

KAVANAUGH, J., dissenting

because routine reckless driving statutes often do not require injury to others and thus would not qualify as a “use
of physical force” under ACCA. It is only when the reckless
driver causes harm to another and is convicted of an offense
akin to reckless assault or reckless homicide that the offense typically would come within ACCA.
Notably, in citing what it implies are benign reckless
driving offenses, the plurality fails to mention that the
driver who blew through a stop sign in State v. Gillon collided with another vehicle, killing one person and injuring
two others. See 15 S. W. 3d 492, 496–497 (Tenn. Crim. App.
1997). And the driver who erratically veered onto a sidewalk in State v. Graham drove “straight toward” another
vehicle and crashed into it, leaving the driver of the vehicle
“lying face first outside of the passenger side of his vehicle”
“screaming in pain.” 2008 WL 199851, *2 (Tenn. Crim.
App., Jan. 24, 2008). The accident left the victim “unable
to walk for three months” after the crash. Ibid. As with the
other sanitized examples the plurality cites today, it strains
credulity to suggest that the drivers in either of those cases
did not use force against their victims—or that they could
not fairly be considered “career criminals” if convicted of
those kinds of violent felonies on three separate occasions.
In discussing context and purpose, the plurality also tries
to further distinguish Voisine by saying that Voisine involved a prior offense of domestic violence, whereas this
case involves prior offenses of assault. Ante, at 23. But
Congress wanted to prohibit thrice-convicted violent criminals from unlawfully possessing firearms at least as much
as it wanted to prohibit misdemeanor domestic violence offenders from unlawfully possessing firearms. Voisine cannot be distinguished on purposive grounds.
Finally, in discussing context and purpose, the plurality
alludes several times to the 15-year mandatory minimum
sentence in ACCA. (The mandatory minimum seems to
loom very large as an influence on the plurality’s overall
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analysis here.) But that mandatory minimum sentence
comes into play only after four separate felony convictions,
three of them for violent felonies and a fourth for unlawfully
possessing firearms. ACCA’s mandatory minimum sentence is not a basis for interpreting the statute contrary to
its best reading. Moreover, Congress is attuned to the issue
and has taken many steps in recent years to recalibrate sentencing, address mandatory minimums, and target those
who most deserve substantial sentences. It is not our role
to rewrite Congress’s sentencing laws just because we
might disagree with Congress or think that Congress is not
moving quickly enough to enact new sentencing laws.
In short, ACCA’s context and purpose, properly read,
strongly support what the statutory text and precedent
already establish: An individual who commits three reckless assaults or homicides and then unlawfully possesses
firearms falls well within the class of people that ACCA
encompasses.
IV
The Court’s decision today will generate a variety of serious collateral effects that further underscore the implausibility of the plurality’s statutory interpretation.
First, because the States define reckless assault and reckless homicide to cover a range of conduct, the Court’s decision will exclude from ACCA many defendants who have
committed serious violent offenses. Consider just a few examples, but keep in mind that there are thousands more:
 During the course of a fight, a defendant shot another man in the chest and killed him. A jury found
the defendant guilty of second-degree reckless
homicide. State v. Jackson, 2012 WL 4799459, *1
(Wis. App., Oct. 10, 2012).
 A defendant had been drinking in a parking lot with
several others and then attacked another person
with a knife. The knife attack resulted in a “ten-inch
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long, ‘gaping’ laceration” that “went down to the
depth of the victim’s ribs, through two layers of muscle and through his interior abdominal wall.” The
defendant was convicted of reckless aggravated
assault. State v. Farrar, 2002 WL 560959, *1–*2
(Tenn. Crim. App., Apr. 16, 2002).
 At a party, a defendant picked up a friend’s gun,
pointed it directly at another person’s head, and
pulled the trigger. The evidence adduced at trial
established that the defendant had recklessly disregarded a known risk that the gun was loaded. The
defendant was convicted of reckless homicide. State
v. Gough, 2009–Ohio–322, 2009 WL 180298, *1–*2
(App., Jan. 26, 2009).
 A defendant savagely beat his victim “without provocation,” causing the victim to suffer “hearing loss,
missing teeth, impaired vision and impaired
memory.” The defendant was convicted of reckless
aggravated assault. State v. McAmis, 2010 WL
2244124, *4 (Tenn. Crim. App., June 4, 2010).
In each of the above examples, the defendant’s mental state
for the state-law offense was determined to be recklessness.
Under the Court’s decision today, however, not one of those
defendants committed a “violent felony” for purposes of
ACCA because they supposedly did not commit an offense
that necessarily entailed the use of force against the person
of another.
And it gets worse. Under the Court’s decision, even
second-degree murder and some forms of manslaughter
may be excluded from ACCA. That is because, in many
States, some forms of second-degree murder and manslaughter do not require intent or knowledge. The idea that
those offenses would fall outside of ACCA’s scope is, as one
judge aptly put it, “ ‘glaringly absurd.’ ” United States v. Be-
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gay, 934 F. 3d 1033, 1047 (CA9 2019) (N. R. Smith, J., dissenting in part). Something has gone badly astray when
this Court is suggesting that second-degree murder and
manslaughter might not involve the “use of physical force
against the person of another.”21
Second, the Court’s decision will exclude even some convictions for intentional and knowing assaults. That is because several States criminalize felony assault in a single,
indivisible provision that can be satisfied by intent,
knowledge, or recklessness.22 Because courts use the categorical approach when applying ACCA’s violent felony definition, the Court’s decision today will thus exclude many
intentional and knowing felony assaults from those States.
Consider just one example. In United States v. EsparzaHerrera, a defendant broke into the house of a woman he
had previously dated, tied her up, and beat her over a fourhour period, leaving blood on her hands and face, her eyes
——————
21 As the plurality notes, today’s decision should not be construed to
express any view on the application of the use-of-force clause to crimes
requiring a mental state of extreme recklessness. See ante, at 7, n. 4.
In my view, crimes committed with extreme recklessness, such as
depraved-heart murder, should obviously still qualify as predicate offenses under ACCA, even after today’s decision. And indeed, counsel for
Borden forthrightly acknowledged at oral argument that extreme recklessness crimes, such as depraved-heart murder, can still suffice under
ACCA. See Tr. of Oral Arg. 14–15, 19. But the plurality, for some reason,
refuses to even acknowledge that depraved-heart murder is a violent felony. The plurality’s reticence is telling, and that reticence shows just
how far the plurality’s interpretation of this statute has strayed from the
statutory text and basic common sense.
22 See Me. Rev. Stat. Ann., Tit. 17–A, §208 (Cum. Supp. 2021) (aggravated assault); R. I. Gen. Laws §11–5–2 (Supp. 2020) (felony assault);
Utah Code Ann. §76–5–103 (Supp. 2019) (aggravated assault); see also
United States v. Rose, 896 F. 3d 104, 114 (CA1 2018) (although Rhode
Island case law is inconclusive, “it appears possible” that ordinary recklessness suffices for felony assault under R. I. Gen. Law §11–5–2); State
v. Seach, 2021 UT App 22, ¶18, 483 P. 3d 1265, 1271 (Utah Code Ann.
§76–5–103 requires the State to prove that a defendant acted “intentionally, knowingly, or recklessly”).
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swollen shut, and bite marks all over her body. 557 F. 3d
1019, 1021, n. 2 (CA9 2009). The defendant was convicted
under a state statute that proscribed “ ‘intentionally, knowingly or recklessly’ ” causing “ ‘temporary but substantial
disfigurement.’ ” Id., at 1021. Under the Court’s decision
today, that offense would not qualify as a violent felony under ACCA.
Third, after today’s decision, attempted and threatened
assaults and homicides will be covered under ACCA as violent felonies. But actual assaults and actual homicides that
were committed recklessly will not be covered under ACCA.
It seems incongruous to conclude that ACCA covers attempts or threats to injure others that never get completed
or carried out, but does not cover situations where an individual carries through with reckless conduct and leaves a
victim in a hospital or graveyard.
As those points indicate, the Court’s decision today will
undermine Congress’s sentencing policy. In particular, today’s decision will mean that some defendants otherwise
subject to ACCA will leave prison much earlier than Congress dictated, or avoid ACCA altogether.23 To some, that
may seem costless or even beneficial. Indeed, the plurality,
in places, seems to doubt the use of the 15-year mandatory
minimum sentence—even for someone convicted of three
separate violent felonies and then a fourth for unlawfully
possessing firearms. But Congress, not this Court, sets national sentencing policy for violent crimes. Today’s decision
overrides Congress’s policy judgment about the risk posed
by serial violent felons who unlawfully possess firearms.
——————
23 That is to say nothing of the collateral review petitions that will
likely inundate courts in the circuits that relied on Voisine to hold that
ACCA covers reckless offenses. See n. 19, supra. To be clear, defendants
who received an ACCA enhancement based on a reckless felony conviction may not necessarily prevail on collateral review. For example, many
petitions may fall outside §2255’s 1-year statute of limitations. But there
can be little question that many such petitions will be filed.
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And today’s decision will have significant real-world consequences. After all, as the U. S. Sentencing Commission recently reported, there is a very high rate of violent crime
recidivism for ACCA defendants released from federal
prison. According to that Sentencing Commission report,
59% of ACCA defendants released between 2009 and 2011
were re-arrested within eight years of their release from
federal prison, most commonly for assault and most commonly within 18 months of release. See Federal Armed Career Criminals: Prevalence, Patterns, and Pathways 43–45
(2021). There is no reason to believe that the would-be
ACCA defendants who will receive a lighter sentence after
the Court’s decision today will produce significantly different recidivism statistics. Those alarming statistics cannot
be ignored, and they portend some of the human costs of the
Court’s erroneous decision today.
*
*
*
In sum, the text of ACCA’s use-of-force clause encompasses reckless offenses, such as reckless assault and reckless homicide. Contrary to the plurality’s conclusion today,
the phrase “against the person of another” reflects a centuriesold term of art for classifying crimes and has zero to do with
mens rea. Even setting aside that longstanding usage, the
plurality’s interpretation of the phrase “use of physical
force against the person of another” fails as a matter of ordinary meaning and precedent. I respectfully dissent.
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Former Georgia police sergeant Nathan Van Buren used his patrol-car
computer to access a law enforcement database to retrieve information
about a particular license plate number in exchange for money. Although Van Buren used his own, valid credentials to perform the
search, his conduct violated a department policy against obtaining database information for non-law-enforcement purposes. Unbeknownst
to Van Buren, his actions were part of a Federal Bureau of Investigation sting operation. Van Buren was charged with a felony violation
of the Computer Fraud and Abuse Act of 1986 (CFAA), which subjects
to criminal liability anyone who “intentionally accesses a computer
without authorization or exceeds authorized access.” 18 U. S. C.
§1030(a)(2). The term “exceeds authorized access” is defined to mean
“to access a computer with authorization and to use such access to obtain or alter information in the computer that the accesser is not entitled so to obtain or alter.” §1030(e)(6). A jury convicted Van Buren,
and the District Court sentenced him to 18 months in prison. Van Buren appealed to the Eleventh Circuit, arguing that the “exceeds authorized access” clause applies only to those who obtain information to
which their computer access does not extend, not to those who misuse
access that they otherwise have. Consistent with Eleventh Circuit
precedent, the panel held that Van Buren had violated the CFAA.
Held: An individual “exceeds authorized access” when he accesses a computer with authorization but then obtains information located in particular areas of the computer—such as files, folders, or databases—
that are off-limits to him. Pp. 5–20.
(a) (1) The parties agree that Van Buren “access[ed] a computer with
authorization” and “obtain[ed] . . . information in the computer.” They
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dispute whether Van Buren was “entitled so to obtain” that information. Van Buren contends that the word “so” serves as a term of
reference and that the disputed phrase thus asks whether one has the
right, in “the same manner as has been stated,” to obtain the relevant
information. Black’s Law Dictionary 1246. He also notes that the only
manner of obtaining information already stated in the definitional provision is by a computer one is authorized to access. Thus, he continues,
the phrase “is not entitled so to obtain” plainly refers to information
one is not allowed to obtain by using a computer that he is authorized
to access. The Government argues that “so” sweeps more broadly,
reading the phrase “is not entitled so to obtain” to refer to information
one was not allowed to obtain in the particular manner or circumstances in which he obtained it. And the manner or circumstances in
which one has a right to obtain information, the Government says, are
defined by any “specifically and explicitly” communicated limits on
one’s right to access information. Van Buren’s account of “so” best
aligns with the term’s plain meaning as a term of reference, as further
reflected by other federal statutes that use “so” the same way. Pp. 5–
8.
(2) The Government contends that Van Buren’s reading renders the
word “so” superfluous. “So” makes a valuable contribution, the Government insists, only if it incorporates all of the circumstances that
might qualify a person’s right to obtain information. The Court disagrees because without “so,” the statute could be read to incorporate all
kinds of limitations on one’s entitlement to information. Pp. 8–9.
(3) The dissent accepts Van Buren’s definition of “so,” but would arrive at the Government’s result by way of the word “entitled.” According to the dissent, the term “entitled” demands a “circumstance dependent” analysis of whether access was proper. But the word
“entitled” is modified by the phrase “so to obtain.” That phrase in turn
directs the reader to consider a specific limitation on the accesser’s entitlement: his entitlement to obtain the information “in the manner
previously stated.” And as already explained, the manner previously
stated is using a computer one is authorized to access. To arrive at its
interpretation, the dissent must write the word “so” out of the statute.
Pp. 9–10.
(4) The Government contends that in “common parlance,” the
phrase “exceeds authorized access” would be understood to mean that
Van Buren “exceed[ed] his authorized access” to the law enforcement
database when he obtained license-plate information for personal purposes. The relevant question, however, is not whether Van Buren exceeded his authorized access but whether he exceeded his authorized
access as the CFAA defines that phrase. For reasons given elsewhere,
he did not. Nor is it contrary to the meaning of the defined term to
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equate “exceed[ing] authorized access” with the act of entering a part
of the system to which a computer user lacks access privileges. Pp. 11–
12.
(b) The statute’s structure further cuts against the Government’s
position. Subsection (a)(2) specifies two distinct ways of obtaining information unlawfully—first, when an individual “accesses a computer
without authorization,” §1030(a)(2), and second, when an individual
“exceeds authorized access” by accessing a computer “with authorization” and then obtaining information he is “not entitled so to obtain,”
§§1030(a)(2), (e)(6). Van Buren contends that the “without authorization” clause protects computers themselves from outside hackers,
while the “exceeds authorized access” clause provides complementary
protection for certain information within computers by targeting socalled inside hackers. Under Van Buren’s reading, liability under both
clauses stems from a gates-up-or-down inquiry—one either can or cannot access a computer system, and one either can or cannot access certain areas within the system. This treats the clauses consistently and
aligns with the computer-context understanding of access as entry. By
contrast, the Government proposes to read the first phrase “without
authorization” as a gates-up-or-down inquiry and the second phrase
“exceeds authorized access” as dependent on the circumstances—a
reading inconsistent with subsection (a)(2)’s design and structure. The
Government’s reading leaves unanswered why the statute would prohibit accessing computer information, but not the computer itself, for
an improper purpose.
Another structural problem for the Government: §1030(a)(2) also
gives rise to civil liability, §1030(g), with the statute defining “damage”
and “loss” to specify what a plaintiff in a civil suit can recover.
§§1030(e)(8), (11). Both terms focus on technological harms to computer data or systems. Such provisions make sense in a scheme aimed
at avoiding the ordinary consequences of hacking but are ill fitted to
remediating “misuse” of sensitive information that employees permissibly access using their computers. Pp. 12–16.
(c) The Government’s claims that precedent and statutory history
support its interpretation are easily dispatched. This Court’s decision
in Musacchio v. United States, 577 U. S. 237, did not address the issue
here, and the Court is not bound to follow any dicta in the case. As for
statutory history, the Government claims that the original 1984 Act’s
precursor to the “exceeds authorized access” language—which covered
any person who, “having accessed a computer with authorization, uses
the opportunity such access provides for purposes to which such authorization does not extend”—supports its reading. But that Congress
removed any reference to “purpose” in the CFAA cuts against reading
the statute to cover purpose-based limitations. Pp. 16–17.
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(d) The Government’s interpretation of the “exceeds authorized access” clause would attach criminal penalties to a breathtaking amount
of commonplace computer activity. For instance, employers commonly
state that computers and electronic devices can be used only for business purposes. On the Government’s reading, an employee who sends
a personal e-mail or reads the news using a work computer has violated the CFAA. The Government speculates that other provisions
might limit its prosecutorial power, but its charging practice and policy
indicate otherwise. The Government’s approach would also inject arbitrariness into the assessment of criminal liability, because whether
conduct like Van Buren’s violated the CFAA would depend on how an
employer phrased the policy violated (as a “use” restriction or an “access” restriction). Pp. 17–20.

940 F. 3d 1192, reversed and remanded.
BARRETT, J., delivered the opinion of the Court, in which BREYER, SOKAGAN, GORSUCH, and KAVANAUGH, JJ., joined. THOMAS, J.,
filed a dissenting opinion, in which ROBERTS, C. J., and ALITO, J., joined.
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JUSTICE BARRETT delivered the opinion of the Court.
Nathan Van Buren, a former police sergeant, ran a
license-plate search in a law enforcement computer database in exchange for money. Van Buren’s conduct plainly
flouted his department’s policy, which authorized him to obtain database information only for law enforcement purposes. We must decide whether Van Buren also violated
the Computer Fraud and Abuse Act of 1986 (CFAA), which
makes it illegal “to access a computer with authorization
and to use such access to obtain or alter information in the
computer that the accesser is not entitled so to obtain or
alter.”
He did not. This provision covers those who obtain information from particular areas in the computer—such as
files, folders, or databases—to which their computer access
does not extend. It does not cover those who, like Van Buren, have improper motives for obtaining information that
is otherwise available to them.
I
A
Technological advances at the dawn of the 1980s brought
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computers to schools, offices, and homes across the Nation.
But as the public and private sectors harnessed the power
of computing for improvement and innovation, so-called
hackers hatched ways to coopt computers for illegal ends.
After a series of highly publicized hackings captured the
public’s attention, it became clear that traditional theft and
trespass statutes were ill suited to address cybercrimes
that did not deprive computer owners of property in the traditional sense. See Kerr, Cybercrime’s Scope: Interpreting
“Access” and “Authorization” in Computer Misuse Statutes,
78 N. Y. U. L. Rev. 1596, 1605–1613 (2003).
Congress, following the lead of several States, responded
by enacting the first federal computer-crime statute as part
of the Comprehensive Crime Control Act of 1984. §2102(a),
98 Stat. 2190–2192. A few years later, Congress passed the
CFAA, which included the provisions at issue in this case.
The Act subjects to criminal liability anyone who “intentionally accesses a computer without authorization or exceeds authorized access,” and thereby obtains computer information. 18 U. S. C. §1030(a)(2). It defines the term
“exceeds authorized access” to mean “to access a computer
with authorization and to use such access to obtain or alter
information in the computer that the accesser is not entitled so to obtain or alter.” §1030(e)(6).
Initially, subsection (a)(2)’s prohibition barred accessing
only certain financial information. It has since expanded to
cover any information from any computer “used in or affecting interstate or foreign commerce or communication.”
§1030(e)(2)(B). As a result, the prohibition now applies—at
a minimum—to all information from all computers that
connect to the Internet. §§1030(a)(2)(C), (e)(2)(B).
Those who violate §1030(a)(2) face penalties ranging from
fines and misdemeanor sentences to imprisonment for up to
10 years. §1030(c)(2). They also risk civil liability under
the CFAA’s private cause of action, which allows persons
suffering “damage” or “loss” from CFAA violations to sue for
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money damages and equitable relief. §1030(g).
B
This case stems from Van Buren’s time as a police sergeant in Georgia. In the course of his duties, Van Buren
crossed paths with a man named Andrew Albo. The deputy
chief of Van Buren’s department considered Albo to be “very
volatile” and warned officers in the department to deal with
him carefully. Notwithstanding that warning, Van Buren
developed a friendly relationship with Albo. Or so Van Buren thought when he went to Albo to ask for a personal loan.
Unbeknownst to Van Buren, Albo secretly recorded that request and took it to the local sheriff ’s office, where he complained that Van Buren had sought to “shake him down” for
cash.
The taped conversation made its way to the Federal Bureau of Investigation (FBI), which devised an operation to
see how far Van Buren would go for money. The steps were
straightforward: Albo would ask Van Buren to search the
state law enforcement computer database for a license plate
purportedly belonging to a woman whom Albo had met at a
local strip club. Albo, no stranger to legal troubles, would
tell Van Buren that he wanted to ensure that the woman
was not in fact an undercover officer. In return for the
search, Albo would pay Van Buren around $5,000.
Things went according to plan. Van Buren used his
patrol-car computer to access the law enforcement database
with his valid credentials. He searched the database for the
license plate that Albo had provided. After obtaining the
FBI-created license-plate entry, Van Buren told Albo that
he had information to share.
The Federal Government then charged Van Buren with a
felony violation of the CFAA on the ground that running the
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license plate for Albo violated the “exceeds authorized access” clause of 18 U. S. C. §1030(a)(2).1 The trial evidence
showed that Van Buren had been trained not to use the law
enforcement database for “an improper purpose,” defined as
“any personal use.” App. 17. Van Buren therefore knew
that the search breached department policy. And according
to the Government, that violation of department policy also
violated the CFAA. Consistent with that position, the Government told the jury that Van Buren’s access of the database “for a non[- ]law[-]enforcement purpose” violated the
CFAA “concept” against “using” a computer network in a
way contrary to “what your job or policy prohibits.” Id., at
39. The jury convicted Van Buren, and the District Court
sentenced him to 18 months in prison.
Van Buren appealed to the Eleventh Circuit, arguing
that the “exceeds authorized access” clause applies only to
those who obtain information to which their computer access does not extend, not to those who misuse access that
they otherwise have. While several Circuits see the clause
Van Buren’s way, the Eleventh Circuit is among those that
have taken a broader view.2 Consistent with its Circuit
precedent, the panel held that Van Buren had violated the
CFAA by accessing the law enforcement database for an
“inappropriate reason.” 940 F. 3d 1192, 1208 (2019). We
——————
1 Van Buren also was charged with and convicted of honest-services
wire fraud. In a separate holding not at issue here, the United States
Court of Appeals for the Eleventh Circuit vacated Van Buren’s honestservices fraud conviction as contrary to this Court’s decision in McDonnell v. United States, 579 U. S. 550 (2016).
2 Compare Royal Truck & Trailer Sales & Serv., Inc. v. Kraft, 974 F. 3d
756 (CA6 2020); United States v. Valle, 807 F. 3d 508 (CA2 2015); WEC
Carolina Energy Solutions LLC v. Miller, 687 F. 3d 199 (CA4 2012);
United States v. Nosal, 676 F. 3d 854 (CA9 2012) (en banc), with United
States v. Rodriguez, 628 F. 3d 1258 (CA11 2010); United States v. John,
597 F. 3d 263 (CA5 2010); International Airport Centers, L.L.C. v. Citrin,
440 F. 3d 418 (CA7 2006); EF Cultural Travel BV v. Explorica, Inc., 274
F. 3d 577 (CA1 2001).
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granted certiorari to resolve the split in authority regarding
the scope of liability under the CFAA’s “exceeds authorized
access” clause. 590 U. S. ___ (2020).
II
A
1
Both Van Buren and the Government raise a host of policy arguments to support their respective interpretations.
But we start where we always do: with the text of the statute. Here, the most relevant text is the phrase “exceeds authorized access,” which means “to access a computer with
authorization and to use such access to obtain . . . information in the computer that the accesser is not entitled so
to obtain.” §1030(e)(6).
The parties agree that Van Buren “access[ed] a computer
with authorization” when he used his patrol-car computer
and valid credentials to log into the law enforcement database. They also agree that Van Buren “obtain[ed] . . . information in the computer” when he acquired the license-plate
record for Albo. The dispute is whether Van Buren was “entitled so to obtain” the record.
“Entitle” means “to give . . . a title, right, or claim to
something.” Random House Dictionary of the English Language 649 (2d ed. 1987). See also Black’s Law Dictionary
477 (5th ed. 1979) (“to give a right or legal title to”). The
parties agree that Van Buren had been given the right to
acquire license-plate information—that is, he was “entitled
to obtain” it—from the law enforcement computer database.
But was Van Buren “entitled so to obtain” the license-plate
information, as the statute requires?
Van Buren says yes. He notes that “so,” as used in this
statute, serves as a term of reference that recalls “the same
manner as has been stated” or “the way or manner described.” Black’s Law Dictionary, at 1246; 15 Oxford Eng-
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lish Dictionary 887 (2d ed. 1989). The disputed phrase “entitled so to obtain” thus asks whether one has the right, in
“the same manner as has been stated,” to obtain the relevant information. And the only manner of obtaining information already stated in the definitional provision is “via a
computer [one] is otherwise authorized to access.” Reply
Brief 3. Putting that together, Van Buren contends that the
disputed phrase—“is not entitled so to obtain”—plainly refers to information one is not allowed to obtain by using a
computer that he is authorized to access. On this reading, if
a person has access to information stored in a computer—
e.g., in “Folder Y,” from which the person could permissibly
pull information—then he does not violate the CFAA by obtaining such information, regardless of whether he pulled
the information for a prohibited purpose. But if the information is instead located in prohibited “Folder X,” to which
the person lacks access, he violates the CFAA by obtaining
such information.
The Government agrees that the statute uses “so” in the
word’s term-of-reference sense, but it argues that “so”
sweeps more broadly. It reads the phrase “is not entitled so
to obtain” to refer to information one was not allowed to obtain in the particular manner or circumstances in which he
obtained it. The manner or circumstances in which one has
a right to obtain information, the Government says, are defined by any “specifically and explicitly” communicated limits on one’s right to access information. Brief for United
States 19. As the Government sees it, an employee might
lawfully pull information from Folder Y in the morning for
a permissible purpose—say, to prepare for a business meeting—but unlawfully pull the same information from Folder
Y in the afternoon for a prohibited purpose—say, to help
draft a resume to submit to a competitor employer.
The Government’s interpretation has surface appeal but
proves to be a sleight of hand. While highlighting that “so”
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refers to a “manner or circumstance,” the Government simultaneously ignores the definition’s further instruction that
such manner or circumstance already will “ ‘ha[ve] been
stated,’ ” “ ‘asserted,’ ” or “ ‘described.’ ” Id., at 18 (quoting
Black’s Law Dictionary, at 1246; 15 Oxford English Dictionary, at 887). Under the Government’s approach, the relevant circumstance—the one rendering a person’s conduct
illegal—is not identified earlier in the statute. Instead, “so”
captures any circumstance-based limit appearing anywhere—in the United States Code, a state statute, a private
agreement, or anywhere else. And while the Government
tries to cabin its interpretation by suggesting that any such
limit must be “specifically and explicitly” stated, “express,”
and “inherent in the authorization itself,” the Government
does not identify any textual basis for these guardrails.
Brief for United States 19; Tr. of Oral Arg. 41.
Van Buren’s account of “so”—namely, that “so” references
the previously stated “manner or circumstance” in the text
of §1030(e)(6) itself—is more plausible than the Government’s. “So” is not a free-floating term that provides a hook
for any limitation stated anywhere. It refers to a stated,
identifiable proposition from the “preceding” text; indeed,
“so” typically “[r]epresent[s]” a “word or phrase already employed,” thereby avoiding the need for repetition. 15 Oxford
English Dictionary, at 887; see Webster’s Third New International Dictionary 2160 (1986) (so “often used as a substitute . . . to express the idea of a preceding phrase”). Myriad
federal statutes illustrate this ordinary usage.3 We agree
——————
3 See, e.g., 7 U. S. C. §171(8) (authorizing Secretary of Agriculture “[t]o
sell guayule or rubber processed from guayule and to use funds so obtained in replanting and maintaining an area”); 18 U. S. C. §648 (any
person responsible for “safe-keeping of the public moneys” who “loans,
uses, or converts to his own use . . . any portion of the public moneys . . .
is guilty of embezzlement of the money so loaned, used, converted, deposited, or exchanged”); §1163 (“[W]hoever embezzles, steals, [or] knowingly converts to his use” money or property “belonging to any Indian
tribal organization,” or “[w]hoever, knowing any such moneys . . . or
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with Van Buren: The phrase “is not entitled so to obtain” is
best read to refer to information that a person is not entitled
to obtain by using a computer that he is authorized to access.4
2
The Government’s primary counterargument is that Van
Buren’s reading renders the word “so” superfluous. Recall
the definition: “to access a computer with authorization and
to use such access to obtain . . . information in the computer
that the accesser is not entitled so to obtain.” §1030(e)(6)
(emphasis added). According to the Government, “so” adds
nothing to the sentence if it refers solely to the earlier
stated manner of obtaining the information through use of
a computer one has accessed with authorization. What
matters on Van Buren’s reading, as the Government sees
it, is simply that the person obtain information that he is
not entitled to obtain—and that point could be made even
if “so” were deleted. By contrast, the Government insists,
“so” makes a valuable contribution if it incorporates all of
the circumstances that might qualify a person’s right to obtain information. Because only its interpretation gives “so”
——————
other property to have been so embezzled, stolen, [or] converted . . . retains the same with intent to convert it to his use,” is subject to punishment); §1708 (“[W]hoever steals, takes, or abstracts, or by fraud or deception obtains, or attempts so to obtain,” parcels of mail is subject to
punishment).
4 The dissent criticizes this interpretation as inconsistent with “basic
principles of property law,” and in particular the “familiar rule that an
entitlement to use another person’s property is circumstance specific.”
Post, at 4–5 (opinion of THOMAS, J.). But common-law principles “should
be imported into statutory text only when Congress employs a commonlaw term”—not when Congress has outlined an offense “analogous to a
common-law crime without using common-law terms.” Carter v. United
States, 530 U. S. 255, 265 (2000) (emphasis deleted). Relying on the common law is particularly ill advised here because it was the failure of preexisting law to capture computer crime that helped spur Congress to enact the CFAA. See supra, at 2.
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work to do, the Government contends, the rule against superfluity means that its interpretation wins. See Republic
of Sudan v. Harrison, 587 U. S. ___, ___ (2019) (slip op., at
10).
But the canon does not help the Government because Van
Buren’s reading does not render “so” superfluous. As Van
Buren points out, without “so,” the statute would allow individuals to use their right to obtain information in nondigital form as a defense to CFAA liability. Consider, for example, a person who downloads restricted personnel files
he is not entitled to obtain by using his computer. Such a
person could argue that he was “entitled to obtain” the information if he had the right to access personnel files
through another method (e.g., by requesting hard copies of
the files from human resources). With “so,” the CFAA forecloses that theory of defense. The statute is concerned with
what a person does on a computer; it does not excuse hacking into an electronic personnel file if the hacker could have
walked down the hall to pick up a physical copy.
This clarification is significant because it underscores
that one kind of entitlement to information counts: the right
to access the information by using a computer. That can
expand liability, as the above example shows. But it narrows liability too. Without the word “so,” the statute could
be read to incorporate all kinds of limitations on one’s entitlement to information. The dissent’s take on the statute
illustrates why.
3
While the dissent accepts Van Buren’s definition of “so,”
it would arrive at the Government’s result by way of the
word “entitled.” One is “entitled” to do something, the dissent contends, only when “ ‘proper grounds’ ” are in place.
Post, at 3 (opinion of THOMAS, J.) (quoting Black’s Law Dictionary, at 477). Deciding whether a person was “entitled”
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to obtain information, the dissent continues, therefore demands a “circumstance dependent” analysis of whether access was proper. Post, at 3. This reading, like the Government’s, would extend the statute’s reach to any
circumstance-based limit appearing anywhere.
The dissent’s approach to the word “entitled” fares fine in
the abstract but poorly in context. The statute does not refer to “information . . . that the accesser is not entitled to
obtain.” It refers to “information . . . that the accesser is not
entitled so to obtain.” 18 U. S. C. §1030(e)(6) (emphasis
added). The word “entitled,” then, does not stand alone, inviting the reader to consider the full scope of the accesser’s
entitlement to information. The modifying phrase “so to obtain” directs the reader to consider a specific limitation on
the accesser’s entitlement: his entitlement to obtain the information “in the manner previously stated.” Supra, at 7.
And as already explained, the manner previously stated is
using a computer one is authorized to access. Thus, while
giving lipservice to Van Buren’s reading of “so,” the dissent,
like the Government, declines to give “so” any limiting function.5
The dissent cannot have it both ways. The consequence
of accepting Van Buren’s reading of “so” is the narrowed
scope of “entitled.” In fact, the dissent’s examples implicitly
concede as much: They all omit the word “so,” thereby giving “entitled” its full sweep. See post, at 3–4. An approach
that must rewrite the statute to work is even less persuasive than the Government’s.

——————
5 For the same reason, the dissent is incorrect when it contends that
our interpretation reads the additional words “under any possible circumstance” into the statute. Post, at 3 (emphasis deleted). Our reading
instead interprets the phrase “so to obtain” to incorporate the single “circumstance” of permissible information access identified by the statute:
obtaining the information by using one’s computer.
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4
The Government falls back on what it describes as the
“common parlance” meaning of the phrase “exceeds authorized access.” Brief for United States 20–21. According to
the Government, any ordinary speaker of the English language would think that Van Buren “exceed[ed] his authorized access” to the law enforcement database when he obtained license-plate information for personal purposes. Id.,
at 21. The dissent, for its part, asserts that this point “settles” the case. Post, at 9.
If the phrase “exceeds authorized access” were all we had
to go on, the Government and the dissent might have a
point. But both breeze by the CFAA’s explicit definition of
the phrase “exceeds authorized access.” When “a statute
includes an explicit definition” of a term, “we must follow
that definition, even if it varies from a term’s ordinary
meaning.” Tanzin v. Tanvir, 592 U. S. ___, ___ (2020) (slip
op., at 3) (internal quotation marks omitted). So the relevant question is not whether Van Buren exceeded his authorized access but whether he exceeded his authorized access as the CFAA defines that phrase. And as we have
already explained, the statutory definition favors Van Buren’s reading.
That reading, moreover, is perfectly consistent with the
way that an “appropriately informed” speaker of the language would understand the meaning of “exceeds authorized access.” Nelson, What Is Textualism? 91 Va. L. Rev.
347, 354 (2005). When interpreting statutes, courts take
note of terms that carry “technical meaning[s].” A. Scalia
& B. Garner, Reading Law: The Interpretation of Legal
Texts 73 (2012). “Access” is one such term, long carrying a
“well established” meaning in the “computational sense”—
a meaning that matters when interpreting a statute about
computers. American Heritage Dictionary 10 (3d ed. 1992).
In the computing context, “access” references the act of entering a computer “system itself ” or a particular “part of a
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computer system,” such as files, folders, or databases.6 It is
thus consistent with that meaning to equate “exceed[ing]
authorized access” with the act of entering a part of the system to which a computer user lacks access privileges.7 The
Government and the dissent’s broader interpretation is neither the only possible nor even necessarily the most natural
one.
B
While the statute’s language “spells trouble” for the Government’s position, a “wider look at the statute’s structure
gives us even more reason for pause.” Romag Fasteners,
Inc. v. Fossil Group, Inc., 590 U. S. ___, ___–___ (2020) (slip
op., at 2–3).
The interplay between the “without authorization” and
“exceeds authorized access” clauses of subsection (a)(2) is
particularly probative. Those clauses specify two distinct
——————
6 1 Oxford English Dictionary 72 (2d ed. 1989) (“[t]o gain access to . . .
data, etc., held in a computer or computer-based system, or the system
itself ”); Random House Dictionary of the English Language 11 (2d ed.
1987) (“Computers. to locate (data) for transfer from one part of a computer system to another . . . ”); see also C. Sippl & R. Sippl, Computer
Dictionary and Handbook 2 (3d ed. 1980) (“[c]oncerns the process of obtaining data from or placing data in storage”); Barnhart Dictionary of
New English 2 (3d ed. 1990) (“to retrieve (data) from a computer storage
unit or device . . . ”); Microsoft Computer Dictionary 12 (4th ed. 1999)
(“[t]o gain entry to memory in order to read or write data”); A Dictionary
of Computing 5 (6th ed. 2008) (“[t]o gain entry to data, a computer system, etc.”).
7 The dissent makes the odd charge that our interpretation violates the
“ ‘presumption against’ ” reading a provision “contrary to the ordinary
meaning of the term it defines.” Post, at 9. But when a statute, like this
one, is “addressing a . . . technical subject, a specialized meaning is to be
expected.” Scalia, Reading Law, at 73. Consistent with that principle,
our interpretation tracks the specialized meaning of “access” in the computer context. This reading is far from “ ‘repugnant to’ ” the meaning of
the phrase “exceeds authorized access,” post, at 9—unlike, say, a definitional provision directing that “ ‘the word dog is deemed to include all
horses.’ ” Scalia, supra, at 232, n. 29.
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ways of obtaining information unlawfully. First, an individual violates the provision when he “accesses a computer
without authorization.” §1030(a)(2). Second, an individual
violates the provision when he “exceeds authorized access”
by accessing a computer “with authorization” and then obtaining information he is “not entitled so to obtain.”
§§1030(a)(2), (e)(6). Van Buren’s reading places the provision’s parts “into an harmonious whole.” Roberts v. SeaLand Services, Inc., 566 U. S. 93, 100 (2012) (internal quotation marks omitted). The Government’s does not.
Start with Van Buren’s view. The “without authorization” clause, Van Buren contends, protects computers themselves by targeting so-called outside hackers—those who
“acces[s] a computer without any permission at all.” LVRC
Holdings LLC v. Brekka, 581 F. 3d 1127, 1133 (CA9 2009);
see also Pulte Homes, Inc. v. Laborers’ Int’l Union of North
Am., 648 F. 3d 295, 304 (CA6 2011). Van Buren reads the
“exceeds authorized access” clause to provide complementary protection for certain information within computers. It
does so, Van Buren asserts, by targeting so-called inside
hackers—those who access a computer with permission, but
then “ ‘exceed’ the parameters of authorized access by entering an area of the computer to which [that] authorization
does not extend.” United States v. Valle, 807 F. 3d 508, 524
(CA2 2015).
Van Buren’s account of subsection (a)(2) makes sense of
the statutory structure because it treats the “without authorization” and “exceeds authorized access” clauses consistently. Under Van Buren’s reading, liability under both
clauses stems from a gates-up-or-down inquiry—one either
can or cannot access a computer system, and one either can
or cannot access certain areas within the system.8 And
——————
8 For present purposes, we need not address whether this inquiry turns
only on technological (or “code-based”) limitations on access, or instead
also looks to limits contained in contracts or policies. Cf. Brief for Orin
Kerr as Amicus Curiae 7 (urging adoption of code-based approach).
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reading both clauses to adopt a gates-up-or-down approach
aligns with the computer-context understanding of access
as entry. See supra, at 11–12.9
By contrast, the Government’s reading of the “exceeds authorized access” clause creates “inconsistenc[ies] with the
design and structure” of subsection (a)(2). University of
Tex. Southwestern Medical Center v. Nassar, 570 U. S. 338,
353 (2013). As discussed, the Government reads the “exceeds authorized access” clause to incorporate purposebased limits contained in contracts and workplace policies.
Yet the Government does not read such limits into the
threshold question whether someone uses a computer
“without authorization”—even though similar purpose restrictions, like a rule against personal use, often govern
one’s right to access a computer in the first place. See, e.g.,
Royal Truck & Trailer Sales & Serv., Inc. v. Kraft, 974 F. 3d
756, 757 (CA6 2020). Thus, the Government proposes to
read the first phrase “without authorization” as a gates-upor-down inquiry and the second phrase “exceeds authorized
access” as one that depends on the circumstances. The Government does not explain why the statute would prohibit

——————
9 Van Buren’s gates-up-or-down reading also aligns with the CFAA’s
prohibition on password trafficking. See Tr. of Oral Arg. 33. Enacted
alongside the “exceeds authorized access” definition in 1986, the password-trafficking provision bars the sale of “any password or similar information through which a computer may be accessed without authorization.” §1030(a)(6). The provision thus contemplates a “specific type of
authorization—that is, authentication,” which turns on whether a user’s
credentials allow him to proceed past a computer’s access gate, rather
than on other, scope-based restrictions. Bellia, A Code-Based Approach
to Unauthorized Access Under the Computer Fraud and Abuse Act, 84
Geo. Wash. L. Rev. 1442, 1470 (2016); cf. A Dictionary of Computing, at
30 (defining “authorization” as a “process by which users, having completed an . . . authentication stage, gain or are denied access to particular
resources based on their entitlement”).
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accessing computer information, but not the computer itself, for an improper purpose.10
The Government’s position has another structural problem. Recall that violating §1030(a)(2), the provision under
which Van Buren was charged, also gives rise to civil liability. See §1030(g). Provisions defining “damage” and “loss”
specify what a plaintiff in a civil suit can recover.
“ ‘[D]amage,’ ” the statute provides, means “any impairment
to the integrity or availability of data, a program, a system,
or information.” §1030(e)(8). The term “loss” likewise relates to costs caused by harm to computer data, programs,
systems, or information services. §1030(e)(11). The statutory definitions of “damage” and “loss” thus focus on technological harms—such as the corruption of files—of the
type unauthorized users cause to computer systems and
data. Limiting “damage” and “loss” in this way makes
sense in a scheme “aimed at preventing the typical consequences of hacking.” Royal Truck, 974 F. 3d, at 760. The
term’s definitions are ill fitted, however, to remediating
“misuse” of sensitive information that employees may permissibly access using their computers. Ibid. Van Buren’s
situation is illustrative: His run of the license plate did not
——————
10 Unlike the Government, the dissent would read both clauses of subsection (a)(2) to require a circumstance-specific analysis. Doing so, the
dissent contends, would reflect that “[p]roperty law generally protects
against both unlawful entry and unlawful use.” Post, at 7. This interpretation suffers from structural problems of its own. Consider the
standard rule prohibiting the use of one’s work computer for personal
purposes. Under the dissent’s approach, an employee’s computer access
would be without authorization if he logged on to the computer with the
purpose of obtaining a file for personal reasons. In that event, obtaining
the file would not violate the “exceeds authorized access” clause, which
applies only when one accesses a computer “with authorization.”
§1030(e)(6) (emphasis added). The dissent’s reading would therefore
leave the “exceeds authorized access” clause with no work to do much of
the time—an outcome that Van Buren’s interpretation (and, for that
matter, the Government’s) avoids.
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impair the “integrity or availability” of data, nor did it otherwise harm the database system itself.
C
Pivoting from text and structure, the Government claims
that precedent and statutory history support its interpretation. These arguments are easily dispatched.
As for precedent, the Government asserts that this
Court’s decision in Musacchio v. United States, 577 U. S.
237 (2016), bolsters its reading. There, in addressing a
question about the standard of review for instructional error, the Court described §1030(a)(2) as prohibiting “(1) obtaining access without authorization; and (2) obtaining access with authorization but then using that access
improperly.” Id., at 240. This paraphrase of the statute
does not do much for the Government. As an initial matter,
Musacchio did not address—much less resolve in the Government’s favor—the “point now at issue,” and we thus “are
not bound to follow” any dicta in the case. Central Va. Community College v. Katz, 546 U. S. 356, 363 (2006). But in
any event, Van Buren’s interpretation, no less than the
Government’s, involves “using [one’s] access improperly.”
It is plainly “improper” for one to use the opportunity his
computer access provides to obtain prohibited information
from within the computer.
As for statutory history, the Government claims that the
original 1984 Act supports its interpretation of the current
version. In a precursor to the “exceeds authorized access”
clause, the 1984 Act covered any person who, “having accessed a computer with authorization, uses the opportunity
such access provides for purposes to which such authorization does not extend,” and thus expressly alluded to the purpose of an insider’s computer access. 18 U. S. C. §1030(a)(2)
(1982 ed. Supp. III). According to the Government, this confirms that the amended CFAA—which makes no mention
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of purpose in defining “exceeds authorized access”—likewise covers insiders like Van Buren who use their computer
access for an unauthorized purpose.11 The Government’s
argument gets things precisely backward. “When Congress
amends legislation, courts must presume it intends the
change to have real and substantial effect.” Ross v. Blake,
578 U. S. 632, 641–642 (2016) (internal quotation marks
and brackets omitted). Congress’ choice to remove the statute’s reference to purpose thus cuts against reading the
statute “to capture that very concept.” Brief for United
States 22. The statutory history thus hurts rather than
helps the Government’s position.
III
To top it all off, the Government’s interpretation of the
statute would attach criminal penalties to a breathtaking
amount of commonplace computer activity. Van Buren
frames the far-reaching consequences of the Government’s
reading as triggering the rule of lenity or constitutional
avoidance. That is not how we see it: Because the text, context, and structure support Van Buren’s reading, neither of
these canons is in play. Still, the fallout underscores the
implausibility of the Government’s interpretation. It is “extra icing on a cake already frosted.” Yates v. United States,
574 U. S. 528, 557 (2015) (KAGAN, J., dissenting).
If the “exceeds authorized access” clause criminalizes
every violation of a computer-use policy, then millions of
——————
11 While the Government insists that Congress made this change
“ ‘merely to clarify the language’ ” of §1030(a)(2), Brief for United States
28, the dissent has a different take. In the dissent’s telling, the 1986
amendment in fact “expand[ed]” the provision to reach “time and manner” restrictions on computer access—not just purpose-based ones. Post,
at 10–11. The dissent’s distinct explanation for why Congress removed
§1030(a)(2)’s reference to “purpose” requires accepting that the “exceeds
authorized access” definition supports a circumstance-specific approach.
We reject the dissent’s premise for the textual and structural reasons
already discussed.
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otherwise law-abiding citizens are criminals. Take the
workplace. Employers commonly state that computers and
electronic devices can be used only for business purposes.
So on the Government’s reading of the statute, an employee
who sends a personal e-mail or reads the news using her
work computer has violated the CFAA. Or consider the Internet. Many websites, services, and databases—which
provide “information” from “protected computer[s],”
§1030(a)(2)(C)—authorize a user’s access only upon his
agreement to follow specified terms of service. If the “exceeds authorized access” clause encompasses violations of
circumstance-based access restrictions on employers’ computers, it is difficult to see why it would not also encompass
violations of such restrictions on website providers’ computers. And indeed, numerous amici explain why the Government’s reading of subsection (a)(2) would do just that—
criminalize everything from embellishing an online-dating
profile to using a pseudonym on Facebook. See Brief for
Orin Kerr as Amicus Curiae 10–11; Brief for Technology
Companies as Amici Curiae 6, n. 3, 11; see also Brief for
Reporters Committee for Freedom of the Press et al. as
Amici Curiae 10–13 (journalism activity); Brief for Kyratso
Karahalios et al. as Amici Curiae 11–17 (online civil-rights
testing and research).
In response to these points, the Government posits that
other terms in the statute—specifically “authorization” and
“use”—“may well” serve to cabin its prosecutorial power.
Brief for United States 35; see Tr. of Oral Arg. 38, 40, 58
(“instrumental” use; “individualized” and “fairly specific”
authorization). Yet the Government stops far short of endorsing such limitations. Cf. Brief for United States 37
(concept of “authorization” “may not logically apply”); id., at
38 (“ ‘use’ ” might be read in a more “limited” fashion, even
though it “often has a broader definition”); see also, e.g.,
post, at 11–12 (mens rea requirement “might” preclude liability in some cases). Nor does it cite any prior instance in
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which it has read the statute to contain such limitations—
to the contrary, Van Buren cites instances where it hasn’t.
See Reply Brief 14–15, 17 (collecting cases); cf. Sandvig v.
Barr, 451 F. Supp. 3d 73, 81–82 (DC 2020) (discussing Department of Justice testimony indicating that the Government could “ ‘bring a CFAA prosecution based’ ” on termsof-service violations causing “ ‘de minimis harm’ ”). If anything, the Government’s current CFAA charging policy
shows why Van Buren’s concerns are far from “hypothetical,” post, at 12: The policy instructs that federal prosecution “may not be warranted”—not that it would be prohibited—“if the defendant exceed[s] authorized access solely by
violating an access restriction contained in a contractual
agreement or term of service with an Internet service provider or website.”12 And while the Government insists that
the intent requirement serves as yet another safety valve,
that requirement would do nothing for those who intentionally use their computers in a way their “job or policy prohibits”—for example, by checking sports scores or paying
bills at work. App. 39.
One final observation: The Government’s approach would
inject arbitrariness into the assessment of criminal liability. The Government concedes, as it must, that the “exceeds
authorized access” clause prohibits only unlawful information “access,” not downstream information “ ‘misus[e].’ ”
Brief in Opposition 17 (statute does not cover “ ‘subsequen[t] misus[e of] information’ ”). But the line between the
——————
12 Memorandum from U. S. Atty. Gen. to U. S. Attys. & Assistant
Attys. Gen. for the Crim. & Nat. Security Divs., Intake and Charging
Policy for Computer Crime Matters 5 (Sept. 11, 2014), https://www.
justice.gov/criminal-ccips/file/904941/download (emphasis added). Although the Government asserts that it has “[h]istorically” prosecuted only
“core conduct” like Van Buren’s and not the commonplace violations that
Van Buren fears, Brief for United States 40, the contrary examples Van
Buren and his amici cite give reason to balk at that assurance. See Brief
for Petitioner 32–33; Brief for Orin Kerr as Amicus Curiae 18–23; Brief
for Technology Companies as Amici Curiae 11.
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two can be thin on the Government’s reading. Because
purpose-based limits on access are often designed with an
eye toward information misuse, they can be expressed as
either access or use restrictions. For example, one police
department might prohibit using a confidential database
for a non-law-enforcement purpose (an access restriction),
while another might prohibit using information from the
database for a non-law-enforcement purpose (a use restriction). Conduct like Van Buren’s can be characterized
either way, and an employer might not see much difference
between the two. On the Government’s reading, however,
the conduct would violate the CFAA only if the employer
phrased the policy as an access restriction. An interpretation that stakes so much on a fine distinction controlled by
the drafting practices of private parties is hard to sell as the
most plausible.
IV
In sum, an individual “exceeds authorized access” when
he accesses a computer with authorization but then obtains
information located in particular areas of the computer—
such as files, folders, or databases—that are off limits to
him. The parties agree that Van Buren accessed the law
enforcement database system with authorization. The only
question is whether Van Buren could use the system to retrieve license-plate information. Both sides agree that he
could. Van Buren accordingly did not “excee[d] authorized
access” to the database, as the CFAA defines that phrase,
even though he obtained information from the database for
an improper purpose. We therefore reverse the contrary
judgment of the Eleventh Circuit and remand the case for
further proceedings consistent with this opinion.
It is so ordered.
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JUSTICE THOMAS, with whom THE CHIEF JUSTICE and
JUSTICE ALITO join, dissenting.
Both the common law and statutory law have long punished those who exceed the scope of consent when using
property that belongs to others. A valet, for example, may
take possession of a person’s car to park it, but he cannot
take it for a joyride. The Computer Fraud and Abuse Act
extends that principle to computers and information. The
Act prohibits exceeding the scope of consent when using a
computer that belongs to another person. Specifically, it
punishes anyone who “intentionally accesses a computer
without authorization or exceeds authorized access, and
thereby obtains” information from that computer. 18
U. S. C. §1030(a)(2).
As a police officer, Nathan Van Buren had permission to
retrieve license-plate information from a government database, but only for law enforcement purposes. Van Buren
disregarded this limitation when, in exchange for several
thousand dollars, he used the database in an attempt to unmask a potential undercover officer.
The question here is straightforward: Would an ordinary
reader of the English language understand Van Buren to
have “exceed[ed] authorized access” to the database when
he used it under circumstances that were expressly forbid-
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den? In my view, the answer is yes. The necessary precondition that permitted him to obtain that data was absent.
The Court does not dispute that the phrase “exceeds authorized access” readily encompasses Van Buren’s conduct.
It notes, instead, that the statute includes a definition for
that phrase and that “we must follow that definition, even
if it varies from a term’s ordinary meaning.” Tanzin v.
Tanvir, 592 U. S. ___, ___ (2020) (slip op., at 3) (internal
quotation marks omitted). The problem for the majority
view, however, is that the text, ordinary principles of property law, and statutory history establish that the definitional provision is quite consistent with the term it defines.
I
A
The Act defines “exceeds authorized access” as “to access
a computer with authorization and to use such access to obtain or alter information in the computer that the accesser
is not entitled so to obtain or alter.” §1030(e)(6). For purposes of this appeal, it is agreed that Van Buren was authorized to log into a government database and that he used
his entry to obtain fake license-plate information from that
database. I thus agree with the majority that this case
turns on whether Van Buren was “entitled so to obtain” the
fake license-plate information. I also agree that “so” asks
whether Van Buren had a right to obtain that information
through the means identified earlier in the definition: (1)
accessing a computer with authorization and (2) using that
access to obtain information in the computer. In other
words, Van Buren’s conduct was legal only if he was entitled to obtain that specific license-plate information by using his admittedly authorized access to the database.
He was not. A person is entitled to do something only if
he has a “right” to do it. Black’s Law Dictionary 477 (5th
ed. 1979); see also American Heritage Dictionary 437 (def.
3a) (1981) (to “allow” or to “qualify”). Van Buren never had
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a “right” to use the computer to obtain the specific licenseplate information. Everyone agrees that he obtained it for
personal gain, not for a valid law enforcement purpose. And
without a valid law enforcement purpose, he was forbidden
to use the computer to obtain that information.
B
The majority postulates an alternative reading of this
definitional provision: So long as a person is entitled to use
a computer to obtain information in at least one circumstance, this statute does not apply even if the person obtains the data outside that circumstance. In effect, the majority reads the statute to apply only when a person is “not
entitled [under any possible circumstance] so to obtain” information. This interpretation is flawed for a number of
reasons.
1
Foremost, that interpretation is contrary to the plain
meaning of the text. Entitlements are necessarily circumstance dependent; a person is entitled to do something only
when “proper grounds” or facts are in place. Black’s Law
Dictionary, at 477. Focusing on the word “so,” the majority
largely avoids analyzing the term “entitled,” concluding at
the outset in a single sentence that Van Buren was entitled
to obtain this license-plate information. Ante, at 5. But the
plain meaning of “entitled” compels the opposite conclusion.
Because Van Buren lacked a law enforcement purpose, the
“proper grounds” did not exist. He was not entitled to obtain the data when he did so.
A few real-world scenarios illustrate the point. An employee who is entitled to pull the alarm in the event of a fire
is not entitled to pull it for some other purpose, such as to
delay a meeting for which he is unprepared. A valet who
obtains a car from a restaurant patron is—to borrow the
language from §1030(e)(6)—“entitled” to “access [the car]”
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and “entitled” to “use such access” to park and retrieve it.
But he is not “entitled” to “use such access” to joyride. See,
e.g., Ind. Code §35–43–4–3 (2020) (felonious criminal conversion to “knowingly or intentionally exer[t] unauthorized
control over property of another” if “the property is a motor
vehicle”); In re Clayton, 778 N. E. 2d 404, 405 (Ind. 2002)
(interpreting this statute to cover misuse of property a person otherwise is entitled to access). And, to take an example closer to this statute, an employee of a car rental company may be “entitled” to “access a computer” showing the
GPS location history of a rental car and “use such access”
to locate the car if it is reported stolen. But it would be
unnatural to say he is “entitled” to “use such access” to stalk
his ex-girlfriend.
The majority offers no real response. It notes that “entitled” is modified by “so” and that courts must therefore consider whether a person is entitled to use a computer to obtain information. Ante, at 10. But if a person is not entitled
to obtain information at all, it necessarily follows that he
has no “right to access the information by using a computer.” Ante, at 9. Van Buren was not entitled to obtain
this information at all because the condition precedent
needed to trigger an entitlement—a law enforcement purpose—was absent.
2
Next, the majority’s reading is at odds with basic principles of property law. By now, it is well established that information contained in a computer is “property.” Nobody
doubts, for example, that a movie stored on a computer is
intellectual property. Federal and state law routinely define “property” to include computer data. E.g., 12 U. S. C.
§5433; N. Y. Penal Law Ann. §155.00 (West 2010). And
even the majority acknowledges that this statute is designed to protect property. Ante, at 2. Yet it fails to square
its interpretation with the familiar rule that an entitlement
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to use another person’s property is circumstance specific.
Consider trespass. When a person is authorized to enter
land and entitled to use that entry for one purpose but does
so for another, he trespasses. As the Second Restatement
of Torts explains, “[a] conditional or restricted consent to
enter land creates a privilege to do so only in so far as the
condition or restriction is complied with.” §168, p. 311
(1964). The Restatement includes a helpful illustration:
“3. A grants permission to B, his neighbor, to enter
A’s land, and draw water from A’s spring for B’s own
use. A has specifically refused permission to C to enter
A’s land and draw water from the spring. At C’s instigation, B enters A’s land and obtains for C water from
the spring. B’s entry is a trespass.” Ibid., Comment b.
What is true for land is also true in the computer context;
if a company grants permission to an employee to use a
computer for a specific purpose, the employee has no authority to use it for other purposes.
Consider, too, the common understanding of theft. A person who is authorized to possess property for a limited purpose commits theft the moment he “exercises unlawful control over” it, which occurs “whenever consent or authority
is exceeded.” ALI, Model Penal Code §223.2(1), pp. 162, 168
(1980). To again borrow the language from §1030(e)(6), a
police officer may have authority to “access” the department’s bank account and “use such access” to cover law enforcement expenses, but he is nonetheless guilty of embezzlement if he “uses such access” to line his pockets. He
would not be exonerated simply because he would be “entitled so to obtain” funds from the account under other circumstances.
Or take bailment. A bailee commits conversion—which
many jurisdictions criminalize—when he, “having no authority to use the thing bailed, nonetheless uses it, or, hav-
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ing authority to use it in a particular way, uses it in a different way.” 8 C. J. S., Bailments §43, pp. 480–481 (2017)
(footnote omitted). A computer technician may have authority to access a celebrity’s computer to recover data from
a crashed hard drive, but not to use his access to copy and
leak to the press photos stored on that computer.
The majority makes no attempt to square its interpretation with this familiar principle. Instead, it sweeps away
this context by stating that Congress did not include in this
statute any common-law terms. Ante, at 8, n. 4. But the
statute does use words like “exceed” and “authority” that
are common to other property contexts. And the majority
never identifies any particular property-law buzzwords
that it thinks Congress was obliged to include.
The majority next says that relying on pre-existing concepts of property law is “ill advised” because Congress enacted this law in light of a “failure of pre-existing law to
capture computer crime.” Ante, at 2, 8, n. 4 (citing Kerr,
Cybercrime’s Scope: Interpreting “Access” and “Authorization” in Computer Misuse Statutes, 78 N. Y. U. L. Rev. 1596
(2003)). Yet the reasons why pre-existing law was considered inadequate undermine the majority’s position. First,
state laws were used to cover conduct like Van Buren’s, but
doing so “require[d] considerable creativity” because those
laws typically required either “physical” entry (which fit
poorly with computers) or “depriv[ing]” a victim of property
(which fit poorly where a person “merely copied” data or engaged in forbidden “personal uses”). Id., at 1607–1608,
1610–1611. Second, the fit was even more awkward for federal laws, which were “more limited in scope.” Id., at 1608.
Congress did not enact this law to eliminate the established
principle that entitlements to use property are circumstance specific, but instead to eliminate the deprivation and
physical-entry requirements.
Unable to square its interpretation with established prin-
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ciples of property law, the majority contends that its interpretation is more harmonious with a separate clause in the
statute that forbids “access[ing] a computer without authorization.” §1030(a)(2). In the majority’s telling, this clause
requires “a gates-up-or-down inquiry—one either can or
cannot access a computer system,” so it makes sense to read
the “exceeds authorized access” clause in the same sentence
to include the same approach. Ante, at 13–14.
I agree that the two clauses should be read harmoniously,
but there is no reason to believe that if the gates are up in
a single instance, then they must remain up indefinitely.
An employee who works with sensitive defense information
may generally have authority to log into his employer-issued laptop while away from the office. But if his employer
instructs him not to log in while on a trip to a country where
network connections cannot be trusted, he accesses the
computer without authorization if he logs in anyway. For
both clauses, discerning whether the gates are up or down
requires considering the circumstances that cause the gates
to move.
In fact, my reading harmonizes both clauses with established concepts of property law. Property law generally protects against both unlawful entry and unlawful use after
entry. E.g., Restatement (Second) of Torts §214, Comment
e, at 408–409; 8 C. J. S., Bailments §43, at 480–481. The
same is true here. The police department could protect information by prohibiting officers from logging in with an
improper purpose, but that would do little good if an officer
logged in at the start of his shift with proper intent and
then, hours later while still logged in, conducted licenseplate searches in exchange for payment. By including both
the “without authorization” and “exceeds authorized access” clauses, Congress ensured protection against improper login as well as misuse after proper login.
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3
The majority’s interpretation—that criminality turns on
whether there is a single exception to a prohibition—also
leads to awkward results. Under its reading, an employee
at a credit-card company who is forbidden to obtain the purchasing history of clients violates the Act when he obtains
that data about his ex-wife—unless his employer tells him
he can obtain and transfer purchase history data when an
account has been flagged for possible fraudulent activity.
The same is true of the person who, minutes before resigning, deletes every file on a computer. See Royal Truck &
Trailer Sales & Serv., Inc. v. Kraft, 974 F. 3d 756, 758 (CA6
2020). So long as an employee could obtain or alter each
file in some hypothetical circumstance, he is immune. But
the person who plays a round of solitaire is a criminal under
the majority’s reading if his employer, concerned about distractions, categorically prohibits accessing the “games”
folder in Windows. It is an odd interpretation to “stak[e] so
much” on the presence or absence of a single exception.
Ante, at 20.
The majority’s interpretation is especially odd when applied to other clauses in the statute. Section 1030(a)(1) prohibits “exceeding authorized access” to obtain “restricted
data . . . with reason to believe that such information so obtained could be used to the injury of the United States, or
to the advantage of any foreign nation,” and retaining or
distributing that data. The term “restricted data” is defined
to include “all data concerning (1) design, manufacture, or
utilization of atomic weapons.” 42 U. S. C. §2014(y). Under
the majority’s reading, so long as a scientist may obtain
blueprints for atomic weapons in at least one circumstance,
he would be immune if he obtained that data for the improper purpose of helping an unfriendly nation build a nuclear arsenal. It is difficult to see what force this provision—in place in substantially similar form since 1984—
has under the majority’s reading.
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4
Were there any remaining doubt about which interpretation better fits the statute, the defined term settles it.
When a definition is susceptible of more than one reading,
the one that best matches the plain meaning of the defined
term ordinarily controls. See, e.g., Bond v. United States,
572 U. S. 844, 861 (2014) (considering the “ordinary meaning of a defined term”); id., at 870 (Scalia, J., concurring in
judgment) (courts may “us[e] the ordinary meaning of the
term being defined for the purpose of resolving an ambiguity in the definition” (emphasis deleted)). That is because
“there is a presumption against” reading a provision contrary to the ordinary meaning of the term it defines. A.
Scalia & B. Garner, Reading Law: The Interpretation of Legal Texts 232 (2012); see also id., at 228 (“[T]he meaning of
the definition is almost always closely related to the ordinary meaning of the word being defined”).
The majority instead resolves supposed ambiguity in the
definition against the plain meaning of the defined term. It
adopts a “favor[ed]” interpretation of the definition and
then asks whether the defined term can be interpreted in a
way “consistent” with this “favor[ed]” view. Ante, at 11.
But “[i]t should take the strongest evidence to make us believe that Congress has defined a term in a manner repugnant to its ordinary and traditional sense.” Babbitt v. Sweet
Home Chapter, Communities for Great Ore., 515 U. S. 687,
719 (1995) (Scalia, J., dissenting). The majority identifies
no such evidence. The most it says is that my reading of
“exceeds authorized access” is not “necessarily” best because “access” can have a technical meaning: entering the
computer system or a part of the computer system. Ante, at
11, 12, n. 6. But whatever meaning “access” might have,
“authority”—like “entitled”—is circumstance dependent.
The majority’s reading of “access” confirms that point. The
definitions the majority cites reference not mere entry, but
using entry to obtain specific data. Ante, at 12, n. 6. That
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accords with the definition here, which regulates a person’s
“use” of a computer after entering it. §1030(e)(6). Here, as
in other contexts of property law, a person’s authority to use
his access to property is circumstance dependent. The majority’s focus on the term “access”—at the expense of “authority” and “entitled”—harms, not helps, its argument.
II
What the text and established concepts of property law
make clear, statutory history reinforces. The original text
of this Act expressly prohibited accessing a computer with
authorization and then “us[ing] the opportunity such access
provides for purposes to which such authorization does not
extend.” 98 Stat. 2191. The Act thus applied when persons
used computers for improper reasons—just like Van Buren
indisputably did here.
The majority does not deny this. Instead, it notes that
Congress amended the text in 1986 to its present definition,
and it says that the Court can presume that Congress’ decision to omit the term “purpose” necessarily eliminated
any prohibition against obtaining information for an improper purpose. Ante, at 17.
But the majority cannot so easily evade this history.
True, the statute previously included the term “purpose”
and now does not, but the majority fails to consider how
that change affected the statute. Often, deleting a word expands, rather than constricts, the scope of a provision. If a
city changes a sign in a park from “no unleashed dogs” to
“no dogs,” nobody would presume that unleashed dogs are
now allowed. The same is true when the specific is replaced
by the general (“no dogs” to “no pets”).
Congress’ change to this statute similarly broadened the
law. The original text prohibited accessing a computer with
authorization then “us[ing] the opportunity such access
provides for purposes to which such authorization does not
extend.” The term “purpose” limited that clause to purpose-

Cite as: 593 U. S. ____ (2021)

11

THOMAS, J., dissenting

based constraints. It did not naturally include other constraints, such as time and manner restrictions. By replacing the specific, limited term “purposes” with the broader,
more general phrase “not entitled,” Congress gave force to
those other kinds of constraints. Consider the previous example of the employee who violates an instruction not to log
in while in an unfriendly foreign country with insecure networks. The original text would not cover him, so long as he
logged in for a proper purpose like checking work e-mail.
The newer text would cover him because his entitlement to
obtain or alter data is context dependent. His purpose is
innocent, but the time or manner of his use is not.
III
The majority ends with policy arguments. It suggests
they are not needed. Ante, at 17 (“ ‘extra icing on a cake
already frosted’ ”). Yet, it stresses them at length. Ante, at
17–20. Regardless, the majority’s reliance on these policy
arguments is in error.
Concerned about criminalizing a “breathtaking amount
of commonplace computer activity,” the majority says that
the way people use computers today “underscores the implausibility of the Government’s interpretation.” Ante, at
17. But statutes are read according to their “ ‘ordinary
meaning at the time Congress enacted the statute.’ ” Wisconsin Central Ltd. v. United States, 585 U. S. ___, ___
(2018) (slip op., at 2) (ellipsis omitted). The majority’s reliance on modern-day uses of computers to determine what
was plausible in the 1980s wrongly assumes that Congress
in 1984 was aware of how computers would be used in 2021.
I also would not so readily assume that my interpretation
would automatically cover so much conduct. Many provisions plausibly narrow the statute’s reach. For example,
the statute includes the strict mens rea requirement that a
person must “intentionally . . . excee[d] authorized access.”
§1030(a)(2). The statute thus might not apply if a person
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believes he is allowed to use the computer a certain way because, for example, that kind of behavior is common and
tolerated. Cf. Restatement (Second) of Contracts §223(2)
(1979) (discussing how an established “course of dealing”
can erase written limitations in certain contractual contexts). The Act also concerns only “obtain[ing] or alter[ing]
information in the computer,” §1030(e)(6) (emphasis
added), not using the Internet to check sports scores stored
in some distant server (i.e., a different computer). The majority does not deny that many provisions plausibly narrow
the focus of this statute. It simply faults the government
for not arguing the point more forcefully. Ante, at 18–19. I
would not give so much weight to the hypothetical concern
that the Government might start charging innocuous conduct and that courts might interpret the statute to cover
that conduct.
The majority’s argument also proves too much. Much of
the Federal Code criminalizes common activity. Absent aggravating factors, the penalty for violating this Act is a misdemeanor. §1030(c)(2)(A). This Act thus penalizes minerun offenders about as harshly as federal law punishes a
person who removes a single grain of sand from the National Mall, 40 U. S. C. §8103(b); breaks a lamp in a Government building, ibid.; or permits a horse to eat grass on
federal land, 18 U. S. C. §1857. The number of federal laws
and regulations that trigger criminal penalties may be as
high as several hundred thousand. Fields & Emshwiller,
Many Failed Efforts To Count Nation’s Federal Criminal
Laws, Wall-Street Journal (July 23, 2011).* It is understandable to be uncomfortable with so much conduct being
criminalized, but that discomfort does not give us authority
to alter statutes.
——————
* www.wsj.com/article/SB10001424052702304319804576389601079
728920.html.
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*
*
*
In the end, the Act may or may not cover a wide array of
conduct because of changes in technology that have occurred since 1984. But the text makes one thing clear: Using a police database to obtain information in circumstances where that use is expressly forbidden is a crime. I
respectfully dissent.

(Slip Opinion)

OCTOBER TERM, 2020

1

Syllabus
NOTE: Where it is feasible, a syllabus (headnote) will be released, as is
being done in connection with this case, at the time the opinion is issued.
The syllabus constitutes no part of the opinion of the Court but has been
prepared by the Reporter of Decisions for the convenience of the reader.
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337.

SUPREME COURT OF THE UNITED STATES
Syllabus

GREER v. UNITED STATES
CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE ELEVENTH CIRCUIT
No. 19–8709. Argued April 20, 2021—Decided June 14, 2021*
In Rehaif v. United States, 588 U. S. ___, the Court clarified the mens rea
requirement for firearms-possession offenses under 18 U. S. C.
§922(g). After Rehaif, the Government in a felon-in-possession case
must prove not only that the defendant knew he possessed a firearm,
but also that he knew he was a felon when he possessed the firearm.
See 588 U. S., at ___. Prior to Rehaif, Gregory Greer and Michael Gary
were separately convicted of being felons in possession of a firearm in
violation of §922(g)(1). Greer’s conviction resulted from a jury trial
during which Greer did not request—and the District Court did not
give—a jury instruction requiring the jury to find that Greer knew he
was a felon when he possessed the firearm. Gary pled guilty to two
counts of being a felon in possession of a firearm. During Gary’s plea
colloquy, the District Court did not advise Gary that, if he went to trial,
a jury would have to find that he knew he was a felon when he possessed the firearms. On appeal, both Greer and Gary raised new mens
rea arguments based on Rehaif. Greer requested a new trial based on
the District Court’s failure to instruct the jury that Greer had to know
he was a felon to be found guilty. Applying plain-error review, the
Eleventh Circuit rejected that argument. Gary argued that his guilty
plea must be vacated because the District Court failed to advise him
that, if he went to trial, a jury would have to find that he knew he was
a felon. The Fourth Circuit agreed with Gary, holding that the failure
to advise him of that mens rea element was a structural error that required automatic reversal even though Gary had not raised the argument in the District Court.
——————
*Together with No. 20–444, United States v. Gary, on certiorari to the
United States Court of Appeals for the Fourth Circuit.
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Held: In felon-in-possession cases, a Rehaif error is not a basis for plainerror relief unless the defendant first makes a sufficient argument or
representation on appeal that he would have presented evidence at
trial that he did not in fact know he was a felon.
Under Rule 51(b) of the Federal Rules of Criminal Procedure, a defendant who has “an opportunity to object” to an alleged error and fails
to do so forfeits the claim of error. If, as with Greer and Gary here, a
defendant later raises the forfeited claim on appeal, Rule 52(b)’s plainerror standard applies. See Puckett v. United States, 556 U. S. 129,
135. To establish eligibility for plain-error relief, a defendant must
show (i) that there was an error, (ii) that the error was plain, and (iii)
that the error affects “substantial rights,” i.e., that there is “a reasonable probability that, but for the error, the outcome of the proceeding
would have been different.” Rosales-Mireles v. United States, 585 U. S.
___, ___. If the defendant satisfies those three prongs, an appellate
court may grant relief only if it also concludes that the error had a
serious effect on “the fairness, integrity or public reputation of judicial
proceedings.” Ibid. (internal quotation marks omitted).
Here, it is undisputed that Rehaif errors occurred during Greer’s
and Gary’s district court proceedings and that the errors were plain.
To satisfy the “substantial rights” prong, Greer must show that, if the
District Court had correctly instructed the jury on the mens rea element of a felon-in-possession offense, there is a “reasonable probability” that he would have been acquitted. Gary must show that, if the
District Court had correctly advised him of the mens rea element of the
offense, there is a “reasonable probability” that he would not have pled
guilty.
Greer and Gary have not carried that burden. Both had been convicted of multiple felonies prior to their respective felon-in-possession
offenses. Those prior convictions are substantial evidence that they
knew they were felons. And neither defendant argued or made a representation on appeal that he would have presented evidence at trial
that he did not in fact know he was a felon when he possessed a firearm.
Greer’s and Gary’s counterarguments are unpersuasive. Greer primarily argues that an appellate court conducting plain-error review of
a Rehaif instructional error may examine only the trial record, and
may not consider, for example, information about a defendant’s prior
convictions contained in a pre-sentence report. But the undisputed
fact that Greer was a felon is in the trial record. In any event, that
argument contravenes both logic and precedent. See, e.g., United
States v. Vonn, 535 U. S. 55, 58–59.
Gary argues that he is exempt from ordinary plain-error review under Rule 52(b) for one of two alternative reasons. Gary first argues
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that a narrow “futility” exception to Rule 52(b) applies because it
would have been futile to object to the omission of the mens rea element
from his plea colloquy given the pre-Rehaif state of the law. For that
reason, Gary argues that his claim should be governed by the more
lenient harmless-error standard of Rule 52(a) rather than the more
exacting plain-error standard of Rule 52(b). Gary’s proposed futility
exception lacks any support in the text of the Federal Rules of Criminal Procedure or in this Court’s precedents, which distinguish between
harmless-error and plain-error review based on preservation. See, e.g.,
Johnson v. United States, 520 U. S. 461. Gary also asserts that Rehaif
errors are “structural” and require automatic vacatur in every case
without regard to whether a defendant can otherwise satisfy the plainerror test. The Court disagrees. Rehaif errors fit comfortably within
the “general rule” that “a constitutional error does not automatically
require reversal of a conviction.” Arizona v. Fulminante, 499 U. S. 279,
306. Pp. 3–11.
No. 19–8709, 798 Fed. Appx. 483, affirmed; No. 20–444, 954 F. 3d 194,
reversed.
KAVANAUGH, J., delivered the opinion of the Court, in which ROBERTS,
C. J., and THOMAS, BREYER, ALITO, KAGAN, GORSUCH, and BARRETT, JJ.,
joined. SOTOMAYOR, J., filed an opinion, concurring in part and dissenting in part.
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JUSTICE KAVANAUGH delivered the opinion of the Court.
Federal law prohibits the possession of firearms by certain categories of individuals, including by those who have
been convicted of a crime punishable by more than one year
in prison. See 18 U. S. C. §§922(g), 924(a)(2). In Rehaif v.
United States, 588 U. S. ___ (2019), this Court clarified the
mens rea requirement for firearms-possession offenses,
including the felon-in-possession offense. In felon-inpossession cases after Rehaif, the Government must prove
not only that the defendant knew he possessed a firearm,
but also that he knew he was a felon when he possessed the
firearm. See id., at ___ (slip op., at 11).
As many courts have recognized and as common sense
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suggests, individuals who are convicted felons ordinarily
know that they are convicted felons. That simple point
turns out to be important in the two cases before us.
Before this Court decided Rehaif, Gregory Greer and Michael Gary were separately convicted of felon-in-possession
offenses.
Greer’s case arose when police officers began talking to
him in a hotel hallway. The officers suspected that Greer
was involved in a prostitution ring. Greer ran from the officers and led them on a chase down a stairwell. The officers found a gun discarded in the stairwell and caught Greer
shortly thereafter. Greer was wearing an empty holster
clipped inside his waistband. At the time of the incident,
Greer was a convicted felon. The Federal Government
charged him in federal court with being a felon in possession of a firearm, and the case went to trial. Greer’s defense
was that he had never possessed the gun that the police
found in the stairwell. Greer did not request—and the District Court did not give—a jury instruction requiring the
jury to find that Greer knew he was a felon when he possessed the firearm. The jury found Greer guilty.
Gary’s case arose out of two separate encounters with police. Both times, officers found Gary with a firearm. At the
time of the incidents, Gary was a convicted felon. The Federal Government charged him in federal court with two
counts of being a felon in possession of a firearm. Gary pled
guilty. During the plea colloquy, the District Court did not
advise Gary that, if he went to trial, a jury would have to
find that he knew he was a felon when he possessed the
firearms.
After Greer’s trial and Gary’s plea, this Court decided Rehaif. Based on Rehaif, both Greer and Gary raised new
mens rea arguments on appeal. Greer argued that he was
entitled to a new trial because the District Court failed to
instruct the jury that he had to know he was a felon. Gary
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similarly argued that his guilty plea must be vacated because the District Court failed to advise him during the plea
colloquy that, if he went to trial, a jury would have to find
that he knew he was a felon. The Eleventh Circuit rejected
Greer’s argument, 798 Fed. Appx. 483 (2020), while the
Fourth Circuit agreed with Gary’s argument, 954 F. 3d 194
(2020). We granted certiorari in both cases. See 592 U. S.
___ (2021).
*
*
*
The question for this Court is whether Greer and Gary
are entitled to plain-error relief for their unpreserved Rehaif claims. We conclude that they are not. We therefore
affirm the judgment of the Eleventh Circuit and reverse the
judgment of the Fourth Circuit.
Under Rule 51(b) of the Federal Rules of Criminal Procedure, a defendant can preserve a claim of error “by informing the court” of the claimed error when the relevant “court
ruling or order is made or sought.” If the defendant has “an
opportunity to object” and fails to do so, he forfeits the claim
of error. Ibid. If the defendant later raises the forfeited
claim on appeal, Rule 52(b)’s plain-error standard applies.
See Puckett v. United States, 556 U. S. 129, 135 (2009).
Here, both defendants forfeited their mens rea claims by
failing to properly preserve them under Rule 51(b). We
therefore conduct plain-error review under Rule 52(b).
Rule 52(b) provides: “A plain error that affects substantial rights may be considered even though it was not
brought to the court’s attention.” “Rule 52(b) is permissive,
not mandatory.” United States v. Olano, 507 U. S. 725, 735
(1993). To establish eligibility for plain-error relief, a defendant must satisfy three threshold requirements. See
Rosales-Mireles v. United States, 585 U. S. ___, ___–___
(2018) (slip op., at 3–4). First, there must be an error. Second, the error must be plain. Third, the error must affect
“substantial rights,” which generally means that there
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must be “a reasonable probability that, but for the error, the
outcome of the proceeding would have been different.” Id.,
at ___ (slip op., at 4) (internal quotation marks omitted). If
those three requirements are met, an appellate court may
grant relief if it concludes that the error had a serious effect
on “the fairness, integrity or public reputation of judicial
proceedings.” Ibid. (internal quotation marks omitted); see
also Olano, 507 U. S., at 735–737.
The defendant has “the burden of establishing entitlement to relief for plain error.” United States v. Dominguez
Benitez, 542 U. S. 74, 82 (2004). That means that the defendant has the burden of establishing each of the four requirements for plain-error relief. Satisfying all four prongs
of the plain-error test “is difficult.” Puckett, 556 U. S., at
135.
In the two cases before us, all agree that Rehaif errors
occurred during both defendants’ district court proceedings
and that the errors were plain, thus satisfying the first two
prongs of the plain-error test. We address the third prong:
whether the Rehaif errors affected the defendants’ “substantial rights.” Greer has the burden of showing that, if
the District Court had correctly instructed the jury on the
mens rea element of a felon-in-possession offense, there is a
“reasonable probability” that he would have been acquitted.
Dominguez Benitez, 542 U. S., at 83. And Gary has the burden of showing that, if the District Court had correctly advised him of the mens rea element of the offense, there is a
“reasonable probability” that he would not have pled guilty.
Ibid.
In a felon-in-possession case where the defendant was in
fact a felon when he possessed firearms, the defendant faces
an uphill climb in trying to satisfy the substantial-rights
prong of the plain-error test based on an argument that he
did not know he was a felon. The reason is simple: If a person is a felon, he ordinarily knows he is a felon. “Felony
status is simply not the kind of thing that one forgets.” 963
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F. 3d 420, 423 (CA4 2020) (Wilkinson, J., concurring in denial of reh’g en banc). That simple truth is not lost upon
juries. Thus, absent a reason to conclude otherwise, a jury
will usually find that a defendant knew he was a felon based
on the fact that he was a felon. A defendant considering
whether to plead guilty would recognize as much and would
likely factor that reality into the decision to plead guilty. In
short, if a defendant was in fact a felon, it will be difficult
for him to carry the burden on plain-error review of showing
a “reasonable probability” that, but for the Rehaif error, the
outcome of the district court proceedings would have been
different.
Of course, there may be cases in which a defendant who
is a felon can make an adequate showing on appeal that he
would have presented evidence in the district court that he
did not in fact know he was a felon when he possessed firearms. See Fed. Rule App. Proc. 10(e). Indeed, at oral argument, the Government conceded that there are circumstances in which a defendant might make such a showing.
See Tr. of Oral Arg. in No. 19–8709, pp. 42–43, 50–51, 61–
62; Tr. of Oral Arg. in No. 20–444, pp. 16–17. But if a defendant does not make such an argument or representation
on appeal, the appellate court will have no reason to believe
that the defendant would have presented such evidence to
a jury, and thus no basis to conclude that there is a “reasonable probability” that the outcome would have been different absent the Rehaif error.
Here, Greer and Gary have not carried the burden of
showing that the Rehaif errors in their respective cases affected their substantial rights. Before their respective
felon-in-possession offenses, both Greer and Gary had been
convicted of multiple felonies. Those prior convictions are
substantial evidence that they knew they were felons. Neither defendant has ever disputed the fact of their prior convictions. At trial, Greer stipulated to the fact that he was a
felon. And Gary admitted that he was a felon when he pled
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guilty. Importantly, on appeal, neither Greer nor Gary has
argued or made a representation that they would have presented evidence at trial that they did not in fact know they
were felons when they possessed firearms. Therefore,
Greer cannot show that, but for the Rehaif error in the jury
instructions, there is a reasonable probability that a jury
would have acquitted him. And Gary likewise cannot show
that, but for the Rehaif error during the plea colloquy, there
is a reasonable probability that he would have gone to trial
rather than plead guilty.
In sum, as the Fifth Circuit aptly stated, demonstrating
prejudice under Rehaif “will be difficult for most convicted
felons for one simple reason: Convicted felons typically
know they’re convicted felons.” United States v. Lavalais,
960 F. 3d 180, 184 (2020). So it is here.
In response, Greer and Gary advance several arguments,
none of which is persuasive.
Greer’s primary argument is that an appellate court conducting plain-error review of a Rehaif instructional error
may examine only the trial record, not the entire record.
Thus, as relevant here, Greer contends that an appellate
court may not consider information about a defendant’s
prior convictions contained in a pre-sentence report. But
the undisputed fact that Greer was a felon is in the trial
record. Indeed, Greer stipulated to that fact. See Old Chief
v. United States, 519 U. S. 172 (1997). And importantly,
Greer has never argued or made any representation on appeal—either to the Eleventh Circuit or to this Court—that
he did not know he was a felon when he possessed a firearm.
We therefore need not look to the pre-sentence report to resolve the plain-error question in this case.
In any event, Greer’s argument that plain-error review
must focus exclusively on the trial record contravenes both
logic and precedent. Recall that the question at the
substantial-rights prong of plain-error review is whether
there is a reasonable probability that, if the jury had been
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given the proper mens rea instruction, Greer would have
been acquitted. Greer asks us to assume a scenario where
the proper instruction was given, but where the Government did not introduce additional evidence to prove that
Greer knew he was a felon. That is not a realistic scenario.
Greer’s argument is also inconsistent with precedent.
This Court has repeatedly stated that an appellate court
conducting plain-error review may consider the entire record—not just the record from the particular proceeding
where the error occurred. See, e.g., United States v. Vonn,
535 U. S. 55, 58–59, 74–75 (2002); see also Puckett, 556
U. S., at 142–143; Dominguez Benitez, 542 U. S., at 84–85;
United States v. Cotton, 535 U. S. 625, 632–633, and n. 3
(2002). Therefore, when an appellate court conducts plainerror review of a Rehaif instructional error, the court can
examine relevant and reliable information from the entire
record—including information contained in a pre-sentence
report.
To be sure, if a defendant believes that particular information in the record is irrelevant or unreliable, she may
urge the appellate court to discount that information. But
concerns about relevance and reliability should be addressed through case-by-case adjudication rather than
through a categorical bar against considering evidence outside the trial record.
For his part, Gary argues that he is exempt from ordinary
plain-error review for one of two alternative reasons.
First, Gary contends that his unpreserved Rehaif claim is
not subject to ordinary plain-error review because his claim
falls within a narrow “futility” exception to Rule 52(b).
Gary notes that, at the time of his guilty plea, every Court
of Appeals to consider the issue had held that knowledge of
one’s felon status was not an element of a felon-inpossession offense. Given that uniform wall of precedent,
he says that it would have been futile for him to contemporaneously object to the omission of that element from his
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plea colloquy. For that reason, he argues that his claim
should be governed by the more lenient harmless-error
standard of Rule 52(a) rather than the more exacting plainerror standard of Rule 52(b).
The problem for Gary is that his proposed futility exception lacks any support in the text of the Federal Rules of
Criminal Procedure or in this Court’s precedents.
Start with Rule 52, which addresses the standards for
harmless-error and plain-error review in federal criminal
appeals. Rule 52 is divided into two subsections. Rule 52(a)
deals with harmless error. Rule 52(b) addresses plain error. Rule 52(b) specifically addresses unpreserved errors,
while Rule 52(a) makes no mention of such errors. Thus,
Rule 52(a) and Rule 52(b) together indicate that unpreserved errors must be analyzed for plain error under Rule
52(b).
Consider also Rule 51, which provides that a party’s failure to make a contemporaneous objection does not prejudice
the party if he did “not have an opportunity” to raise the
objection. Rule 51’s focus on a party’s opportunity to object—rather than a party’s likelihood of prevailing on the
objection—also undercuts Gary’s proposed futility exception.
Consistent with the text of Rules 51 and 52, this Court’s
precedents have long drawn a bright line between
harmless-error and plain-error review based on preservation. See Olano, 507 U. S., at 731. In Johnson v. United
States, 520 U. S. 461 (1997), for example, the Court applied
plain-error review to a claim that was the subject of an 11
to 1 split in authority among the Circuits, with only one
Court of Appeals accepting the defendant’s position. The
“near-uniform precedent both from this Court and from the
Courts of Appeals,” id., at 467–468, did not affect the application of Rule 52(b). All that mattered was that the defendant had failed to raise a contemporaneous objection. See
id., at 465–466.
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In sum, both the Federal Rules and this Court’s precedents confirm that unpreserved Rehaif claims are subject
to plain-error review under Rule 52(b).
Second, Gary asserts that Rehaif errors (at least when
they occur during a plea proceeding) are “structural” and
require automatic vacatur in every case without regard to
whether a defendant can otherwise satisfy the plain-error
test.
As this Court has repeatedly made clear, however, the
“general rule” is that “a constitutional error does not automatically require reversal of a conviction.” Arizona v. Fulminante, 499 U. S. 279, 306 (1991). Only in a “very limited
class of cases” has the Court concluded that an error is
structural, and “thus subject to automatic reversal” on appeal. Neder v. United States, 527 U. S. 1, 8 (1999) (internal
quotation marks omitted).
Structural errors are errors that affect the “entire
conduct of the [proceeding] from beginning to end.” Fulminante, 499 U. S., at 309. The “highly exceptional” category of structural errors includes, for example, the “denial
of counsel of choice, denial of self-representation, denial of
a public trial, and failure to convey to a jury that guilt must
be proved beyond a reasonable doubt.” United States v.
Davila, 569 U. S. 597, 611 (2013).
By contrast, discrete defects in the criminal process—
such as the omission of a single element from jury instructions or the omission of a required warning from a Rule 11
plea colloquy—are not structural because they do not “necessarily render a criminal trial fundamentally unfair or an
unreliable vehicle for determining guilt or innocence.”
Neder, 527 U. S., at 9 (omission of element from jury instructions); see also Dominguez Benitez, 542 U. S., at 81,
n. 6 (omission of Rule 11 warning from plea colloquy).
As the Court’s precedents make clear, the omission of a
single element from jury instructions is not structural. See,
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e.g., Neder, 527 U. S., at 7–10. A Rehaif error in jury instructions is therefore not structural. And it follows that a
Rehaif error in a plea colloquy is likewise not structural.
The omission of that mens rea element from a plea colloquy—like the omission of that mens rea element from jury
instructions—does not affect the entire framework within
which the proceeding occurs. See 527 U. S., at 8. And unlike the errors that this Court has found structural, the
omission of a single element from a plea colloquy does not
“deprive defendants of basic protections without which a
criminal [proceeding] cannot reliably serve its function as a
vehicle for determination of guilt or innocence.” Id., at 8–9
(internal quotation marks omitted). In short, Rehaif errors
fit comfortably within the “general rule” that “a constitutional error does not automatically require reversal of a conviction.” Fulminante, 499 U. S., at 306. Rather, a defendant such as Gary must satisfy the ordinary plain-error test.
*
*
*
The bottom line of these two cases is straightforward. In
felon-in-possession cases, a Rehaif error is not a basis for
plain-error relief unless the defendant first makes a sufficient argument or representation on appeal that he would
have presented evidence at trial that he did not in fact know
he was a felon. When a defendant advances such an argument or representation on appeal, the court must determine
whether the defendant has carried the burden of showing a
“reasonable probability” that the outcome of the district
court proceeding would have been different. Because Greer
and Gary did not make any such argument or representation on appeal in these cases, they have not satisfied the
plain-error test.*
——————
*The partial dissent contends that we should vacate and remand for
the Fourth Circuit to consider whether Gary can “make a case-specific
showing” that the outcome of his plea proceedings would have been different absent the Rehaif error. Post, at 7. But Gary already had that
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We affirm the judgment of the U. S. Court of Appeals for
the Eleventh Circuit, and we reverse the judgment of the
U. S. Court of Appeals for the Fourth Circuit.
It is so ordered.

——————
opportunity before the Fourth Circuit and did not make such a showing.
Before the Fourth Circuit, Gary did not claim that he did not know he
was a felon or suggest that he would not have pled guilty absent the Rehaif error. He argued only that a Rehaif error during a plea colloquy is
a structural error that requires automatic reversal even if there is “overwhelming evidence that the defendant would have pleaded guilty regardless.” Supp. Brief for Appellant in No. 18–4578 (CA4), p. 10 (internal
quotation marks omitted).
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JUSTICE SOTOMAYOR, concurring as to No. 19–8709, and
concurring in part, dissenting in part, and dissenting from
the judgment as to No. 20–444.
For years, all 12 Courts of Appeals with criminal jurisdiction agreed that a defendant need not know he is a felon to
be guilty of being a felon in possession of a firearm under
18 U. S. C. §§922(g)(1) and 924(a)(2). This Court came to
the opposite conclusion in Rehaif v. United States, 588 U. S.
___ (2019). Gregory Greer’s and Michael Gary’s felon-inpossession convictions were not yet final when Rehaif was
decided. The District Court did not inform Gary of the
knowledge-of-status element at his plea colloquy, and
Greer’s District Court did not instruct the jury that it had
to make a knowledge-of-status finding to convict. Neither
Greer nor Gary objected to those omissions. The question
now is whether they have shown that their convictions
should be vacated under plain-error review.
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I agree with the Court that Greer is not entitled to such
relief because he cannot show that the trial error affected
his substantial rights. I write separately to highlight two
limits on today’s decision. First, the Court’s analysis in
Greer’s case does not extend to the distinct context of harmless-error review, which applies when defendants contemporaneously object at trial. Second, the knowledge-of-status element is an element just like any other. The
Government must prove it beyond a reasonable doubt, and
defendants seeking relief based on Rehaif errors bear only
the usual burden on plain-error review. With that understanding, I join the portions of the Court’s opinion addressing Greer’s case and affirming the judgment of the Court of
Appeals for the Eleventh Circuit.
As to Gary, I agree with the Court that the Court of Appeals for the Fourth Circuit erred in holding that the District Court’s failure to inform Gary of the knowledge-of-status element automatically entitled him to relief on plainerror review. Unlike this Court, I would not decide in the
first instance whether Gary can make a case-specific showing that the error affected his substantial rights. I would
instead vacate the judgment below and remand for the
Fourth Circuit to address that question. I therefore respectfully dissent from the judgment as to Gary.
I
A
Greer was found guilty by a jury that was not instructed
on the knowledge-of-felon-status element required by Rehaif. To obtain relief on plain-error review, Greer must
show, among other things, that the error affected his substantial rights. Here, that means Greer must show a reasonable probability that a correctly instructed jury would
have reasonably doubted that he knew he was a felon when
he possessed the gun. Greer has not carried that burden.
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The evidence at trial showed that, while Greer was talking to police officers, he “touched the right side of his waistband repeatedly” and then sprinted away when the officers
said they were going to pat him down for weapons. 798 Fed.
Appx. 483, 485 (CA11 2020) (per curiam). Two officers followed him into a stairwell and “heard the dull sound of a
heavy object fall to the ground.” Ibid. A third found a pistol
lying on the landing. Ibid.
Greer’s presentence report shows that, before he possessed the gun at issue, “he accrued five felony convictions”
and “served separate sentences of 36 months and of 20
months in prison.” Id., at 486. He was released from custody just six months before his arrest in this case. Greer
was an adult when he was convicted of these felonies and
when he served these two separate sentences of well over a
year. As the Court explains, this evidence outside the trial
record is relevant to whether Greer has shown an effect on
his substantial rights.
On appeal, Greer had notice of the Rehaif requirement
and an opportunity to rebut the force of this evidence. He
has not done so. He therefore has not shown a reasonable
probability that the jury in an error-free trial would reasonably doubt that he knew of his felon status when he possessed the gun. As a result, the error did not affect his substantial rights.
B
Critically, this type of analysis is not permissible in the
“harmless error” context. When a defendant contemporaneously objects and is wrongly overruled, appellate courts
generally review for harmless error. See Fed. Rule Crim.
Proc. 52(a). Under that standard, the Government retains
the burden to show that any constitutional error is harmless beyond a reasonable doubt. See Neder v. United States,
527 U. S. 1, 7 (1999). Considering evidence outside the record and placing any evidentiary weight on the defendant’s
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silence would be patently unfair in that context.
On harmless-error review, defendants have not forfeited
any of their rights, including their right to have a jury decide whether there is reasonable doubt as to any element of
the crime charged. For that reason, a constitutional error
is harmless only if there is no reasonable doubt about
whether it affected the jury’s actual verdict in the actual
trial. See, e.g., Sullivan v. Louisiana, 508 U. S. 275, 279
(1993) (reviewing courts must determine “what effect [the
error] had upon the guilty verdict in the case at hand”). Incriminating evidence the jury never considered is irrelevant
to that inquiry. See Yates v. Evatt, 500 U. S. 391, 404–406
(1991) (courts “must ask what evidence the jury actually
considered in reaching its verdict” to decide the basis on
which “the jury actually rested its verdict”). Appellate
courts cannot find errors harmless simply because they believe that inculpatory evidence the Government never put
before the jury (like Greer’s presentence report) is sufficient
to find the defendant guilty.
Nor have defendants on harmless-error review forfeited
their right to require the Government to prove its case beyond a reasonable doubt. The Court places great weight on
the fact that Greer has not explained how he might convince a jury to doubt that he knew he was a felon. See ante,
at 6. On harmless-error review, courts cannot put such
weight on a defendant’s failure to make an affirmative case.
The burden of proof beyond a reasonable doubt remains
squarely with the Government.
In sum, if the Government fails to carry its burden, over
the defendant’s objection, appellate courts cannot correct
that shortcoming by looking to incriminating evidence the
Government never submitted to the jury or by relying on
the defendant’s failure to demonstrate his own innocence
on appeal. Cf. In re Winship, 397 U. S. 358, 364 (1970) (a
“free society” requires that “every individual . . . have confidence that his government cannot adjudge him guilty of a
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criminal offense without convincing a proper factfinder of
his guilt with utmost certainty”). The Court’s approach in
Greer’s case is a function of the shifted burden of persuasion
under the substantial-rights prong of plain-error review. It
has no application in the harmless-error context.
C
Today’s decision also should not be read to create a legal
presumption that every individual convicted of a felony understands he is a felon. The Government must prove the
knowledge-of-status element beyond a reasonable doubt,
just like any other element. Standing alone, the fact of a
prior felony conviction is hardly enough to meet that exacting standard. Individuals convicted of crimes carrying a potential term of incarceration of more than one year may “ordinarily” or “typically” know that fact. Ante, at 2, 4, 6. But
that is a far cry from proof beyond a reasonable doubt that
any individual person on trial knew his status when he possessed a gun.
Nor does today’s decision impose a uniquely heavy burden on defendants who must establish that a Rehaif error
affected their substantial rights. Such defendants must
make only the same showing as any other defendant at this
stage: a reasonable probability of a different outcome. Defendants who show a reasonable probability that a properly
instructed jury would have had reasonable doubts about the
knowledge-of-status element are entitled to relief.
There are many reasons a defendant might not know a
prior conviction could have led to a sentence of more than a
year in prison. Most obviously, as the Court recognized in
Rehaif, “a person who was convicted of a prior crime but
sentenced only to probation [may] not know that the crime
[was] ‘punishable by imprisonment for a term exceeding one
year.’ ” 588 U. S., at ___ (slip op., at 8). Even if a defendant
was incarcerated for over a year, moreover, that does not
necessarily eliminate reasonable doubt that he knew of his
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felon status. For example, a defendant may not understand
that a conviction in juvenile court or a misdemeanor under
state law can be a felony for purposes of federal law. Or he
likewise might not understand that pretrial detention was
included in his ultimate sentence.1 Confusion along these
lines becomes more likely as time passes.
If a defendant demonstrates why a jury in an error-free
trial might have reasonable doubts as to the knowledge-offelon-status element, he has shown a reasonable probability of a different outcome. That is so even if the fact of a
prior felony conviction is uncontested, and even if the reviewing court would still vote to convict were it sitting on
the jury in the first instance. After all, reasonable judges
and juries often disagree.2
With these clarifications, I join the portions of the Court’s
opinion affirming the judgment of the Eleventh Circuit.
II
I dissent from the judgment as to Gary. The question the
United States asked the Court to answer is “[w]hether a defendant who pleaded guilty to possessing a firearm as a
——————
1 Presentence reports can also be materially wrong or incomplete in
ways that did not matter at sentencing but might be critical to a Rehaif
defense. For instance, they might incorrectly describe the time a defendant spent actually incarcerated, or not reflect a defendant’s mental illness or the fact that a prior court erroneously described the consequences
of conviction. As the Court recognizes and the Government repeatedly
represented at oral argument, see ante, at 5; Tr. of Oral Arg. in No. 19–
8709, pp. 42–43, 50–51, 61–62; Tr. of Oral Arg. in No. 20–444, pp. 16–17,
defendants may rely on new evidence to support any arguments like
these on appeal.
2 Compare, e.g., United States v. Lockhart, 947 F. 3d 187, 206 (CA4
2020) (en banc) (Rushing, J., dissenting) (predicting the Government
would not have “ ‘any difficulty at all in offering overwhelming proof that
[the defendant] knew’ ” his status in light of his more than “six years in
prison”), with Electronic Case Filing in No. 3:15–cr–34 (WDNC) (ECF),
Doc. 72, pp. 14–16 (defense closing argument at trial on remand, arguing
exclusively that the defendant did not know of his status based on juvenile convictions); ECF Doc. 68 (jury verdict of not guilty).
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felon . . . is automatically entitled to plain-error relief if the
district court did not advise him that one element of that
offense is knowledge of his status as a felon.” Pet. for Cert.
in No. 20–444, p. I. That was the sole basis for the Fourth
Circuit’s decision that the Rehaif error affected Gary’s substantial rights, see 954 F. 3d 194, 203–208 (2020).
For the reasons the Court articulates, I agree that automatic relief is inappropriate. Gary must therefore make a
case-specific showing that the error affected his substantial
rights. Unlike Greer, Gary argues he can do so. See Brief
for Respondent in No. 20–444, pp. 46–50; Tr. of Oral Arg. in
No. 20–444, pp. 38–40. The Government addresses these
contentions on the merits, with no mention of forfeiture.
See Reply Brief in No. 20–444, pp. 7–9. “Any further consideration of that question is properly addressed by the
[Court of Appeals] on remand, subject to ordinary principles
of waiver and forfeiture.” McDonough v. Smith, 588 U. S.
___, ___, n. 3 (2019) (slip op., at 6, n. 3); see also Retirement
Plans Comm. of IBM v. Jander, 589 U. S. ___, ___ (2020)
(per curiam) (slip op., at 3) (“[T]he Court of Appeals should
have an opportunity to decide whether to entertain these
arguments in the first instance”). I would limit our decision
to the question presented and would vacate and remand for
the Fourth Circuit to decide all remaining issues. I respectfully dissent from the judgment as to Gary.

(Slip Opinion)

OCTOBER TERM, 2020

1

Syllabus
NOTE: Where it is feasible, a syllabus (headnote) will be released, as is
being done in connection with this case, at the time the opinion is issued.
The syllabus constitutes no part of the opinion of the Court but has been
prepared by the Reporter of Decisions for the convenience of the reader.
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337.

SUPREME COURT OF THE UNITED STATES
Syllabus

BRNOVICH, ATTORNEY GENERAL OF ARIZONA,
ET AL. v. DEMOCRATIC NATIONAL COMMITTEE ET AL.
CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT
No. 19–1257.

Argued March 2, 2021—Decided July 1, 2021*

Arizona law generally makes it very easy to vote. Voters may cast their
ballots on election day in person at a traditional precinct or a “voting
center” in their county of residence. Ariz. Rev. Stat. §16–411(B)(4).
Arizonans also may cast an “early ballot” by mail up to 27 days before
an election, §§16–541, 16–542(C), and they also may vote in person at
an early voting location in each county, §§16–542(A), (E). These cases
involve challenges under §2 of the Voting Rights Act of 1965 (VRA) to
aspects of the State’s regulations governing precinct-based electionday voting and early mail-in voting. First, Arizonans who vote in person on election day in a county that uses the precinct system must vote
in the precinct to which they are assigned based on their address. See
§16–122; see also §16–135. If a voter votes in the wrong precinct, the
vote is not counted. Second, for Arizonans who vote early by mail, Arizona House Bill 2023 (HB 2023) makes it a crime for any person other
than a postal worker, an elections official, or a voter’s caregiver, family
member, or household member to knowingly collect an early ballot—
either before or after it has been completed. §§16–1005(H)–(I).
The Democratic National Committee and certain affiliates filed suit,
alleging that both the State’s refusal to count ballots cast in the wrong
precinct and its ballot-collection restriction had an adverse and disparate effect on the State’s American Indian, Hispanic, and African-American citizens in violation of §2 of the VRA. Additionally, they alleged
that the ballot-collection restriction was “enacted with discriminatory
——————
* Together with No. 19–1258, Arizona Republican Party et al. v. Democratic National Committee et al., also on certiorari to the same court.
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intent” and thus violated both §2 of the VRA and the Fifteenth Amendment. The District Court rejected all of the plaintiffs’ claims. The
court found that the out-of-precinct policy had no “meaningfully disparate impact” on minority voters’ opportunities to elect representatives of their choice. Turning to the ballot-collection restriction, the
court found that it was unlikely to cause “a meaningful inequality” in
minority voters’ electoral opportunities and that it had not been enacted with discriminatory intent. A divided panel of the Ninth Circuit
affirmed, but the en banc court reversed. It first concluded that both
the out-of-precinct policy and the ballot-collection restriction imposed
a disparate burden on minority voters because they were more likely
to be adversely affected by those rules. The en banc court also held
that the District Court had committed clear error in finding that the
ballot-collection law was not enacted with discriminatory intent.

Held: Arizona’s out-of-precinct policy and HB 2023 do not violate §2 of
the VRA, and HB 2023 was not enacted with a racially discriminatory
purpose. Pp. 12–37.
(a) Two threshold matters require the Court’s attention. First, the
Court rejects the contention that no petitioner has Article III standing
to appeal the decision below as to the out-of-precinct policy. All that
is needed to entertain an appeal of that issue is one party with standing. Little Sisters of the Poor Saints Peter and Paul Home v. Pennsylvania, 591 U. S. ___, ___, n. 6. Attorney General Brnovich, as an authorized representative of the State (which intervened below) in any
action in federal court, fits the bill. See Virginia House of Delegates v.
Bethune-Hill, 587 U. S. ___, ___. Second, the Court declines in these
cases to announce a test to govern all VRA §2 challenges to rules that
specify the time, place, or manner for casting ballots. It is sufficient
for present purposes to identify certain guideposts that lead to the
Court’s decision in these cases. Pp. 12–13.
(b) The Court’s statutory interpretation starts with a careful consideration of the text. Pp. 13–25.
(1) The Court first construed the current version of §2 in Thornburg v. Gingles, 478 U. S. 30, which was a vote-dilution case where the
Court took its cue from §2’s legislative history. The Court’s many subsequent vote-dilution cases have followed the path Gingles charted.
Because the Court here considers for the first time how §2 applies to
generally applicable time, place, or manner voting rules, it is appropriate to take a fresh look at the statutory text. Pp. 13–14.
(2) In 1982, Congress amended the language in §2 that had been
interpreted to require proof of discriminatory intent by a plurality of
the Court in Mobile v. Bolden, 446 U. S. 55. In place of that language,
§2(a) now uses the phrase “in a manner which results in a denial or
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abridgement of the right . . . to vote on account of race or color.” Section 2(b) in turn explains what must be shown to establish a §2 violation. Section 2(b) states that §2 is violated only where “the political
processes leading to nomination or election” are not “equally open to
participation” by members of the relevant protected group “in that its
members have less opportunity than other members of the electorate
to participate in the political process and to elect representatives of
their choice.” (Emphasis added.) In §2(b), the phrase “in that” is “used
to specify the respect in which a statement is true.” New Oxford American Dictionary 851. Thus, equal openness and equal opportunity are
not separate requirements. Instead, it appears that the core of §2(b)
is the requirement that voting be “equally open.” The statute’s reference to equal “opportunity” may stretch that concept to some degree to
include consideration of a person’s ability to use the means that are
equally open. But equal openness remains the touchstone. Pp. 14–15.
(3) Another important feature of §2(b) is its “totality of circumstances” requirement. Any circumstance that has a logical bearing on
whether voting is “equally open” and affords equal “opportunity” may
be considered. Pp. 15–21.
(i) The Court mentions several important circumstances but
does not attempt to compile an exhaustive list. Pp. 15–19.
(A) The size of the burden imposed by a challenged voting
rule is highly relevant. Voting necessarily requires some effort and
compliance with some rules; thus, the concept of a voting system that
is “equally open” and that furnishes equal “opportunity” to cast a ballot
must tolerate the “usual burdens of voting.” Crawford v. Marion
County Election Bd., 553 U. S. 181, 198. Mere inconvenience is insufficient. P. 16.
(B) The degree to which a voting rule departs from what was
standard practice when §2 was amended in 1982 is a relevant consideration. The burdens associated with the rules in effect at that time
are useful in gauging whether the burdens imposed by a challenged
rule are sufficient to prevent voting from being equally “open” or furnishing an equal “opportunity” to vote in the sense meant by §2. Widespread current use is also relevant. Pp. 17–18.
(C) The size of any disparities in a rule’s impact on members
of different racial or ethnic groups is an important factor to consider.
Even neutral regulations may well result in disparities in rates of voting and noncompliance with voting rules. The mere fact that there is
some disparity in impact does not necessarily mean that a system is
not equally open or that it does not give everyone an equal opportunity
to vote. And small disparities should not be artificially magnified. P.
18.
(D) Consistent with §2(b)’s reference to a States’ “political
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processes,” courts must consider the opportunities provided by a
State’s entire system of voting when assessing the burden imposed by
a challenged provision. Thus, where a State provides multiple ways to
vote, any burden associated with one option cannot be evaluated without also taking into account the other available means. P. 18.
(E) The strength of the state interests—such as the strong
and entirely legitimate state interest in preventing election fraud—
served by a challenged voting rule is an important factor. Ensuring
that every vote is cast freely, without intimidation or undue influence,
is also a valid and important state interest. In determining whether a
rule goes too far “based on the totality of circumstances,” rules that are
supported by strong state interests are less likely to violate §2. Pp.
18–19.
(ii) Some factors identified in Thornburg v. Gingles, 478 U. S.
30, were designed for use in vote-dilution cases and are plainly inapplicable in a case that involves a challenge to a facially neutral time,
place, or manner voting rule. While §2(b)’s “totality of circumstances”
language permits consideration of certain other Gingles factors, their
only relevance in cases involving neutral time, place, and manner rules
is to show that minority group members suffered discrimination in the
past and that effects of that discrimination persist. The disparate-impact model employed in Title VII and Fair Housing Act cases is not
useful here. Pp. 19–21.
(4) Section 2(b) directs courts to consider “the totality of circumstances,” but the dissent would make §2 turn almost entirely on one
circumstance: disparate impact. The dissent also would adopt a leastrestrictive means requirement that would force a State to prove that
the interest served by its voting rule could not be accomplished in any
other less burdensome way. Such a requirement has no footing in the
text of §2 or the Court’s precedent construing it and would have the
potential to invalidate just about any voting rule a State adopts. Section 2 of the VRA provides vital protection against discriminatory voting rules, and no one suggests that discrimination in voting has been
extirpated or that the threat has been eliminated. Even so, §2 does
not transfer the States’ authority to set non-discriminatory voting
rules to the federal courts. Pp. 21–25.
(c) Neither Arizona’s out-of-precinct policy nor its ballot-collection
law violates §2 of the VRA. Pp. 25–34.
(1) Having to identify one’s polling place and then travel there to
vote does not exceed the “usual burdens of voting.” Crawford, 553
U. S., at 198. In addition, the State made extensive efforts to reduce
the impact of the out-of-precinct policy on the number of valid votes
ultimately cast, e.g., by sending a sample ballot to each household that
includes a voter’s proper polling location. The burdens of identifying
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and traveling to one’s assigned precinct are also modest when considering Arizona’s “political processes” as a whole. The State offers other
easy ways to vote, which likely explains why out-of-precinct votes on
election day make up such a small and apparently diminishing portion
of overall ballots cast.
Next, the racial disparity in burdens allegedly caused by the out-ofprecinct policy is small in absolute terms. Of the Arizona counties that
reported out-of-precinct ballots in the 2016 general election, a little
over 1% of Hispanic voters, 1% of African-American voters, and 1% of
Native American voters who voted on election day cast an out-of-precinct ballot. For non-minority voters, the rate was around 0.5%. A
procedure that appears to work for 98% or more of voters to whom it
applies—minority and non-minority alike—is unlikely to render a system unequally open.
Appropriate weight must be given to the important state interests
furthered by precinct-based voting. It helps to distribute voters more
evenly among polling places; it can put polling places closer to voter
residences; and it helps to ensure that each voter receives a ballot that
lists only the candidates and public questions on which he or she can
vote. Precinct-based voting has a long pedigree in the United States,
and the policy of not counting out-of-precinct ballots is widespread.
The Court of Appeals discounted the State’s interests because it
found no evidence that a less restrictive alternative would threaten the
integrity of precinct-based voting. But §2 does not require a State to
show that its chosen policy is absolutely necessary or that a less restrictive means would not adequately serve the State’s objectives.
Considering the modest burdens allegedly imposed by Arizona’s outof-precinct policy, the small size of its disparate impact, and the State’s
justifications, the rule does not violate §2. Pp. 25–30.
(2) Arizona’s HB 2023 also passes muster under §2. Arizonans
can submit early ballots by going to a mailbox, a post office, an early
ballot drop box, or an authorized election official’s office. These options
entail the “usual burdens of voting,” and assistance from a statutorily
authorized proxy is also available. The State also makes special provision for certain groups of voters who are unable to use the early voting system. See §16–549(C). And here, the plaintiffs were unable to
show the extent to which HB 2023 disproportionately burdens minority voters.
Even if the plaintiffs were able to demonstrate a disparate burden
caused by HB 2023, the State’s “compelling interest in preserving the
integrity of its election procedures” would suffice to avoid §2 liability.
Purcell v. Gonzalez, 549 U. S. 1, 4. The Court of Appeals viewed the
State’s justifications for HB 2023 as tenuous largely because there was
no evidence of early ballot fraud in Arizona. But prevention of fraud
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is not the only legitimate interest served by restrictions on ballot collection. Third-party ballot collection can lead to pressure and intimidation. Further, a State may take action to prevent election fraud
without waiting for it to occur within its own borders. Pp. 30–34.
(d) HB 2023 was not enacted with a discriminatory purpose, as the
District Court found. Appellate review of that conclusion is for clear
error. Pullman-Standard v. Swint, 456 U. S. 273, 287–288. The District Court’s finding on the question of discriminatory intent had ample support in the record. The court considered the historical background and the highly politicized sequence of events leading to HB
2023’s enactment; it looked for any departures from the normal legislative process; it considered relevant legislative history; and it weighed
the law’s impact on different racial groups. See Arlington Heights v.
Metropolitan Housing Development Corp., 429 U. S. 252, 266–268. The
court found HB 2023 to be the product of sincere legislative debate over
the wisdom of early mail-in voting and the potential for fraud. And it
took care to distinguish between racial motives and partisan motives.
The District Court’s interpretation of the evidence was plausible based
on the record, so its permissible view is not clearly erroneous. See Anderson v. Bessemer City, 470 U. S. 564, 573–574. The Court of Appeals
concluded that the District Court committed clear error by failing to
apply a “cat’s paw” theory—which analyzes whether an actor was a
“dupe” who was “used by another to accomplish his purposes.” That
theory has its origin in employment discrimination cases and has no
application to legislative bodies. Pp. 34–37.

948 F. 3d 989, reversed and remanded.
ALITO, J., delivered the opinion of the Court, in which ROBERTS, C. J.,
and THOMAS, GORSUCH, KAVANAUGH, and BARRETT, JJ., joined. GORSUCH, J., filed a concurring opinion, in which THOMAS, J., joined. KAGAN,
J., filed a dissenting opinion, in which BREYER and SOTOMAYOR, JJ.,
joined.
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JUSTICE ALITO delivered the opinion of the Court.
In these cases, we are called upon for the first time to apply §2 of the Voting Rights Act of 1965 to regulations that
govern how ballots are collected and counted. Arizona law
generally makes it very easy to vote. All voters may vote by
mail or in person for nearly a month before election day, but
Arizona imposes two restrictions that are claimed to be unlawful. First, in some counties, voters who choose to cast a
ballot in person on election day must vote in their own precincts or else their ballots will not be counted. Second, mailin ballots cannot be collected by anyone other than an election official, a mail carrier, or a voter’s family member,
household member, or caregiver. After a trial, a District
Court upheld these rules, as did a panel of the United
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States Court of Appeals for the Ninth Circuit. But an en
banc court, by a divided vote, found them to be unlawful. It
relied on the rules’ small disparate impacts on members of
minority groups, as well as past discrimination dating back
to the State’s territorial days. And it overturned the District Court’s finding that the Arizona Legislature did not
adopt the ballot-collection restriction for a discriminatory
purpose. We now hold that the en banc court misunderstood and misapplied §2 and that it exceeded its authority
in rejecting the District Court’s factual finding on the issue
of legislative intent.
I
A
Congress enacted the landmark Voting Rights Act of
1965, 79 Stat. 437, as amended, 52 U. S. C. §10301 et seq.,
in an effort to achieve at long last what the Fifteenth
Amendment had sought to bring about 95 years earlier: an
end to the denial of the right to vote based on race. Ratified
in 1870, the Fifteenth Amendment provides in §1 that “[t]he
right of citizens of the United States to vote shall not be
denied or abridged by the United States or by any State on
account of race, color, or previous condition of servitude.”
Section 2 of the Amendment then grants Congress the
“power to enforce [the Amendment] by appropriate legislation.”
Despite the ratification of the Fifteenth Amendment, the
right of African-Americans to vote was heavily suppressed
for nearly a century. States employed a variety of notorious
methods, including poll taxes, literacy tests, property
qualifications, “ ‘white primar[ies],’ ” and “ ‘grandfather
clause[s].’ ” 1 Challenges to some blatant efforts reached this
Court and were held to violate the Fifteenth Amendment.
——————
1 H. R. Rep. No. 439, 89th Cong., 1st Sess., 8, 11–13 (1965); S. Rep. No.
162, 89th Cong., 1st Sess., pt. 3, pp. 4–5 (1965); see South Carolina v.
Katzenbach, 383 U. S. 301, 309–315 (1966).
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See, e.g., Guinn v. United States, 238 U. S. 347, 360–365
(1915) (grandfather clause); Myers v. Anderson, 238 U. S.
368, 379–380 (1915) (same); Lane v. Wilson, 307 U. S. 268,
275–277 (1939) (registration scheme predicated on grandfather clause); Smith v. Allwright, 321 U. S. 649, 659–666
(1944) (white primaries); Schnell v. Davis, 336 U. S. 933
(1949) (per curiam), affirming 81 F. Supp. 872 (SD Ala.
1949) (test of constitutional knowledge); Gomillion v. Lightfoot, 364 U. S. 339, 347 (1960) (racial gerrymander). But as
late as the mid-1960s, black registration and voting rates
in some States were appallingly low. See South Carolina v.
Katzenbach, 383 U. S. 301, 313 (1966).
Invoking the power conferred by §2 of the Fifteenth
Amendment, see 383 U. S., at 308; City of Rome v. United
States, 446 U. S. 156, 173 (1980), Congress enacted the Voting Rights Act (VRA) to address this entrenched problem.
The Act and its amendments in the 1970s specifically forbade some of the practices that had been used to suppress
black voting. See §§4(a), (c), 79 Stat. 438–439; §6, 84 Stat.
315; §102, 89 Stat. 400, as amended, 52 U. S. C. §§10303(a),
(c), 10501 (prohibiting the denial of the right to vote in any
election for failure to pass a test demonstrating literacy, educational achievement or knowledge of any particular subject, or good moral character); see also §10, 79 Stat. 442, as
amended, 52 U. S. C. §10306 (declaring poll taxes unlawful); §11, 79 Stat. 443, as amended, 52 U. S. C. §10307 (prohibiting intimidation and the refusal to allow or count
votes). Sections 4 and 5 of the VRA imposed special requirements for States and subdivisions where violations of the
right to vote had been severe. And §2 addressed the denial
or abridgment of the right to vote in any part of the country.
As originally enacted, §2 closely tracked the language of
the Amendment it was adopted to enforce. Section 2 stated
simply that “[n]o voting qualification or prerequisite to voting, or standard, practice, or procedure shall be imposed or
applied by any State or political subdivision to deny or
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abridge the right of any citizen of the United States to vote
on account of race or color.” 79 Stat. 437.
Unlike other provisions of the VRA, §2 attracted relatively little attention during the congressional debates 2 and
was “little-used” for more than a decade after its passage. 3
But during the same period, this Court considered several
cases involving “vote-dilution” claims asserted under the
Equal Protection Clause of the Fourteenth Amendment.
See Whitcomb v. Chavis, 403 U. S. 124 (1971); Burns v.
Richardson, 384 U. S. 73 (1966); Fortson v. Dorsey, 379
U. S. 433 (1965). In these and later vote-dilution cases,
plaintiffs claimed that features of legislative districting
plans, including the configuration of legislative districts
and the use of multi-member districts, diluted the ability of
particular voters to affect the outcome of elections.
One Fourteenth Amendment vote-dilution case, White v.
Regester, 412 U. S. 755 (1973), came to have outsized importance in the development of our VRA case law. In White,
the Court affirmed a District Court’s judgment that two
multi-member electoral districts were “being used invidiously to cancel out or minimize the voting strength of racial
groups.” Id., at 765. The Court explained what a votedilution plaintiff must prove, and the words the Court chose
would later assume great importance in VRA §2 matters.
According to White, a vote-dilution plaintiff had to show
that “the political processes leading to nomination and election were not equally open to participation by the group in
question—that its members had less opportunity than did
other residents in the district to participate in the political
processes and to elect legislators of their choice.” Id., at 766
(emphasis added). The decision then recited many pieces of
evidence the District Court had taken into account, and it
——————
2 See Mobile v. Bolden, 446 U. S. 55, 60–61 (1980) (plurality opinion)
(describing §2’s “sparse” legislative history).
3 Boyd & Markman, The 1982 Amendments to the Voting Rights Act:
A Legislative History, 40 Wash. & Lee L. Rev. 1347, 1352–1353 (1983).
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found that this evidence sufficed to prove the plaintiffs’
claim. See id., at 766–769. The decision in White predated
Washington v. Davis, 426 U. S. 229 (1976), where the Court
held that an equal-protection challenge to a facially neutral
rule requires proof of discriminatory purpose or intent, id.,
at 238–245, and the White opinion said nothing one way or
the other about purpose or intent.
A few years later, the question whether a VRA §2 claim
required discriminatory purpose or intent came before this
Court in Mobile v. Bolden, 446 U. S. 55 (1980). The plurality opinion for four Justices concluded first that §2 of the
VRA added nothing to the protections afforded by the Fifteenth Amendment. Id., at 60–61. The plurality then observed that prior decisions “ha[d] made clear that action by
a State that is racially neutral on its face violates the Fifteenth Amendment only if motivated by a discriminatory
purpose.” Id., at 62. The obvious result of those premises
was that facially neutral voting practices violate §2 only if
motivated by a discriminatory purpose. The plurality read
White as consistent with this requirement. Bolden, 446
U. S., at 68–70.
Shortly after Bolden was handed down, Congress
amended §2 of the VRA. The oft-cited Report of the Senate
Judiciary Committee accompanying the 1982 Amendment
stated that the amendment’s purpose was to repudiate Bolden and establish a new vote-dilution test based on what
the Court had said in White. See S. Rep. No. 97–417, pp. 2,
15–16, 27. The bill that was initially passed by the House
of Representatives included what is now §2(a). In place of
the phrase “to deny or abridge the right . . . to vote on account of race or color,” the amendment substituted “in a
manner which results in a denial or abridgement of the
right . . . to vote on account of race or color.” H. R. Rep. No.
97–227, p. 48 (1981) (emphasis added); H. R. 3112, 97th
Cong., 1st Sess., §2, p. 8 (introduced Oct. 7, 1981).
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The House bill “originally passed . . . under a loose understanding that §2 would prohibit all discriminatory ‘effects’
of voting practices, and that intent would be ‘irrelevant,’ ”
but “[t]his version met stiff resistance in the Senate.” Mississippi Republican Executive Committee v. Brooks, 469
U. S. 1002, 1010 (1984) (Rehnquist, J., dissenting) (quoting
H. R. Rep. No. 97–227, at 29). The House and Senate compromised, and the final product included language proposed
by Senator Dole. 469 U. S., at 1010–1011; S. Rep. No. 97–
417, at 3–4; 128 Cong. Rec. 14131–14133 (1982) (Sen. Dole
describing his amendment).
What is now §2(b) was added, and that provision sets out
what must be shown to prove a §2 violation. It requires
consideration of “the totality of circumstances” in each case
and demands proof that “the political processes leading to
nomination or election in the State or political subdivision
are not equally open to participation” by members of a protected class “in that its members have less opportunity than
other members of the electorate to participate in the political process and to elect representatives of their choice.” 52
U. S. C. §10301(b) (emphasis added). Reflecting the Senate
Judiciary Committee’s stated focus on the issue of vote dilution, this language was taken almost verbatim from
White.
This concentration on the contentious issue of vote dilution reflected the results of the Senate Judiciary Committee’s extensive survey of what it regarded as Fifteenth
Amendment violations that called out for legislative redress. See, e.g., S. Rep. No. 97–417, at 6, 8, 23–24, 27, 29.
That survey listed many examples of what the Committee
took to be unconstitutional vote dilution, but the survey
identified only three isolated episodes involving the outright denial of the right to vote, and none of these concerned
the equal application of a facially neutral rule specifying
the time, place, or manner of voting. See id., at 30, and
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n. 119. 4 These sparse results were presumably good news.
They likely showed that the VRA and other efforts had
achieved a large measure of success in combating the previously widespread practice of using such rules to hinder
minority groups from voting.
This Court first construed the amended §2 in Thornburg
v. Gingles, 478 U. S. 30 (1986)—another vote-dilution case.
Justice Brennan’s opinion for the Court set out three
threshold requirements for proving a §2 vote-dilution claim,
and, taking its cue from the Senate Report, provided a nonexhaustive list of factors to be considered in determining
whether §2 had been violated. Id., at 44–45, 48–51, 80.
“The essence of a §2 claim,” the Court said, “is that a certain
electoral law, practice, or structure interacts with social
and historical conditions to cause an inequality in the opportunities” of minority and non-minority voters to elect
their preferred representatives. Id., at 47.
In the years since Gingles, we have heard a steady stream
of §2 vote-dilution cases, 5 but until today, we have not considered how §2 applies to generally applicable time, place,
or manner voting rules. In recent years, however, such
claims have proliferated in the lower courts. 6
——————
4 See Brown v. Post, 279 F. Supp. 60, 63 (WD La. 1968) (parish clerks
discriminated with respect to absentee voting); United States v. Post, 297
F. Supp. 46, 51 (WD La. 1969) (election official induced blacks to vote in
accordance with outdated procedures and made votes ineffective); Toney
v. White, 488 F. 2d 310, 312 (CA5 1973) (registrar discriminated in purging voting rolls).
5 See Chisom v. Roemer, 501 U. S. 380 (1991) (multi-member district);
Houston Lawyers’ Assn. v. Attorney General of Tex., 501 U. S. 419 (1991)
(at-large elections); Voinovich v. Quilter, 507 U. S. 146 (1993) (districting); Growe v. Emison, 507 U. S. 25 (1993) (same); Holder v. Hall, 512
U. S. 874 (1994) (single-member commission); Johnson v. De Grandy,
512 U. S. 997 (1994) (districting); Abrams v. Johnson, 521 U. S. 74 (1997)
(same); League of United Latin American Citizens v. Perry, 548 U. S. 399
(2006) (same); Abbott v. Perez, 585 U. S. ___ (2018) (same).
6 See Brief for Sen. Ted Cruz et al. as Amici Curiae 22–24 (describing
§2 challenges to laws regulating absentee voting, precinct voting, early
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B
The present dispute concerns two features of Arizona voting law, which generally makes it quite easy for residents
to vote. All Arizonans may vote by mail for 27 days before
an election using an “early ballot.” Ariz. Rev. Stat. Ann.
§§16–541 (2015), 16–542(C) (Cum. Supp. 2020). No special
excuse is needed, §§16–541(A), 16–542(A), and any voter
may ask to be sent an early ballot automatically in future
elections, §16–544(A) (2015). In addition, during the 27
days before an election, Arizonans may vote in person at an
early voting location in each county. See §§16–542(A), (E).
And they may also vote in person on election day.
Each county is free to conduct election-day voting either
by using the traditional precinct model or by setting up
“voting centers.” §16–411(B)(4) (Cum. Supp. 2020). Voting
centers are equipped to provide all voters in a county with
the appropriate ballot for the precinct in which they are registered, and this allows voters in the county to use whichever vote center they prefer. See ibid.
The regulations at issue in this suit govern precinctbased election-day voting and early mail-in voting. Voters
who choose to vote in person on election day in a county that
uses the precinct system must vote in their assigned precincts. See §16–122 (2015); see also §16–135. If a voter goes
to the wrong polling place, poll workers are trained to direct
the voter to the right location. Democratic Nat. Comm. v.
Reagan, 329 F. Supp. 3d 824, 859 (Ariz. 2018); see Tr. 1559,
1586 (Oct. 12, 2017); Tr. Exh. 370 (Pima County Elections
Inspectors Handbook). If a voter finds that his or her name
does not appear on the register at what the voter believes
——————
voting periods, voter identification (ID), election observer zones, sameday registration, durational residency, and straight-ticket voting); Brief
for State of Ohio et al. as Amici Curiae 23–25 (describing various §2 challenges); Brief for Liberty Justice Center as Amicus Curiae 1–3, 7–11 (describing long-running §2 challenges to Wisconsin voter ID law).

Cite as: 594 U. S. ____ (2021)

9

Opinion of the Court

is the right precinct, the voter ordinarily may cast a provisional ballot. Ariz. Rev. Stat. Ann. §16–584 (Cum. Supp.
2020). That ballot is later counted if the voter’s address is
determined to be within the precinct. See ibid. But if it
turns out that the voter cast a ballot at the wrong precinct,
that vote is not counted. See §16–584(E); App. 37–41 (election procedures manual); Ariz. Rev. Stat. Ann. §16–452(C)
(misdemeanor to violate rules in election procedures manual).
For those who choose to vote early by mail, Arizona has
long required that “[o]nly the elector may be in possession
of that elector’s unvoted early ballot.” §16–542(D). In 2016,
the state legislature enacted House Bill 2023 (HB 2023),
which makes it a crime for any person other than a postal
worker, an elections official, or a voter’s caregiver, family
member, or household member to knowingly collect an
early ballot—either before or after it has been completed.
§§16–1005(H)–(I).
In 2016, the Democratic National Committee and certain
affiliates brought this suit and named as defendants
(among others) the Arizona attorney general and secretary
of state in their official capacities. Among other things, the
plaintiffs claimed that both the State’s refusal to count ballots cast in the wrong precinct and its ballot-collection restriction “adversely and disparately affect Arizona’s American Indian, Hispanic, and African American citizens,” in
violation of §2 of the VRA. Democratic Nat. Comm. v.
Hobbs, 948 F. 3d 989, 998 (CA9 2020) (en banc). In addition, they alleged that the ballot-collection restriction was
“enacted with discriminatory intent” and thus violated both
§2 of the VRA and the Fifteenth Amendment. Ibid.
After a 10-day bench trial, 329 F. Supp. 3d, at 832, 833–
838, the District Court made extensive findings of fact and
rejected all the plaintiffs’ claims, id., at 838–883. The court
first found that the out-of-precinct policy “has no meaning-
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fully disparate impact on the opportunities of minority voters to elect” representatives of their choice. Id., at 872. The
percentage of ballots invalidated under this policy was very
small (0.15% of all ballots cast in 2016) and decreasing, and
while the percentages were slightly higher for members of
minority groups, the court found that this disparity “does
not result in minorities having unequal access to the political process.” Ibid. The court also found that the plaintiffs
had not proved that the policy “causes minorities to show
up to vote at the wrong precinct at rates higher than their
non-minority counterparts,” id., at 873, and the court noted
that the plaintiffs had not even challenged “the manner in
which Arizona counties allocate and assign polling
places or Arizona’s requirement that voters re-register
to vote when they move,” ibid.
The District Court similarly found that the ballotcollection restriction is unlikely to “cause a meaningful inequality in the electoral opportunities of minorities.” Id., at
871. Rather, the court noted, the restriction applies equally
to all voters and “does not impose burdens beyond those traditionally associated with voting.” Ibid. The court observed
that the plaintiffs had presented no records showing how
many voters had previously relied on now-prohibited thirdparty ballot collectors and that the plaintiffs also had “provided no quantitative or statistical evidence” of the percentage of minority and non-minority voters in this group. Id.,
at 866. “[T]he vast majority” of early voters, the court
found, “do not return their ballots with the assistance of a
[now-prohibited] third-party collector,” id., at 845, and the
evidence largely showed that those who had used such collectors in the past “ha[d] done so out of convenience or personal preference, or because of circumstances that Arizona
law adequately accommodates in other ways,” id., at 847. 7
——————
7 An ill or disabled voter may have a ballot delivered by a special election board, and curbside voting at polling places is also allowed. 329
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In addition, the court noted, none of the individual voters
called by the plaintiffs had even claimed that the ballotcollection restriction “would make it significantly more difficult to vote.” Id., at 871.
Finally, the court found that the ballot-collection law had
not been enacted with discriminatory intent. “[T]he majority of H.B. 2023’s proponents,” the court found, “were sincere in their belief that ballot collection increased the risk
of early voting fraud, and that H.B. 2023 was a necessary
prophylactic measure to bring early mail ballot security in
line with in-person voting.” Id., at 879. The court added
that “some individual legislators and proponents were motivated in part by partisan interests.” Id., at 882. But it
distinguished between partisan and racial motives, while
recognizing that “racially polarized voting can sometimes
blur the lines.” Ibid.
A divided panel of the Ninth Circuit affirmed, but an en
banc court reversed. The en banc court first concluded that
both the out-of-precinct policy and the ballot-collection restriction imposed disparate burdens on minority voters because such voters were more likely to be adversely affected
by those rules. 948 F. 3d, at 1014–1016, 1032–1033. Then,
based on an assessment of the vote-dilution factors used in
Gingles, the en banc majority found that these disparate
burdens were “in part caused by or linked to ‘social and historical conditions’ ” that produce inequality. 948 F. 3d, at
1032 (quoting Gingles, 478 U. S., at 47); see 948 F. 3d, at
1037. Among other things, the court relied on racial discrimination dating back to Arizona’s territorial days, current socioeconomic disparities, racially polarized voting,
and racial campaign appeals. See id., at 1016–1032, 1033–
1037.
The en banc majority also held that the District Court
had committed clear error in finding that the ballot-collection
——————
F. Supp. 3d, at 848.
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law was not enacted with discriminatory intent. The en
banc court did not claim that a majority of legislators had
voted for the law for a discriminatory purpose, but the court
held that these lawmakers “were used as ‘cat’s paws’ ” by
others. Id., at 1041.
One judge in the majority declined to join the court’s holding on discriminatory intent, and four others dissented
across the board. A petition for a writ of certiorari was filed
by the Arizona attorney general on his own behalf and on
behalf of the State, which had intervened below; another
petition was filed by the Arizona Republican Party and
other private parties who also had intervened. We granted
the petitions and agreed to review both the Ninth Circuit’s
understanding and application of VRA §2 and its holding on
discriminatory intent. 591 U. S. ___ (2020).
II
We begin with two preliminary matters. Secretary of
State Hobbs contends that no petitioner has Article III
standing to appeal the decision below as to the out-ofprecinct policy, but we reject that argument. All that is
needed to entertain an appeal of that issue is one party with
standing, see Little Sisters of the Poor Saints Peter and Paul
Home v. Pennsylvania, 591 U. S. ___, ___, n. 6 (2020) (slip
op., at 13, n. 6), and we are satisfied that Attorney General
Brnovich fits the bill. The State of Arizona intervened below, see App. 834; there is “[n]o doubt” as an Article III matter that “the State itself c[an] press this appeal,” Virginia
House of Delegates v. Bethune-Hill, 587 U. S. ___, ___ (2019)
(slip op., at 4); and the attorney general is authorized to
represent the State in any action in federal court, Ariz. Rev.
Stat. Ann. §41–193(A)(3) (2021); see Arizonans for Official
English v. Arizona, 520 U. S. 43, 51, n. 4 (1997).
Second, we think it prudent to make clear at the beginning that we decline in these cases to announce a test to
govern all VRA §2 claims involving rules, like those at issue
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here, that specify the time, place, or manner for casting ballots. Each of the parties advocated a different test, as did
many amici and the courts below. In a brief filed in December in support of petitioners, the Department of Justice proposed one such test but later disavowed the analysis in that
brief. 8 The Department informed us, however, that it did
not disagree with its prior conclusion that the two provisions of Arizona law at issue in these cases do not violate §2
of the Voting Rights Act. 9 All told, no fewer than 10 tests
have been proposed. But as this is our first foray into the
area, we think it sufficient for present purposes to identify
certain guideposts that lead us to our decision in these
cases.
III
A
We start with the text of VRA §2. It now provides:
“(a) No voting qualification or prerequisite to voting
or standard, practice, or procedure shall be imposed or
applied by any State or political subdivision in a manner which results in a denial or abridgement of the
right of any citizen of the United States to vote on account of race or color, or in contravention of the guarantees set forth in section 10303(f )(2) of this title, as
provided in subsection (b).
“(b) A violation of subsection (a) is established if,
based on the totality of circumstances, it is shown that
the political processes leading to nomination or election
in the State or political subdivision are not equally
open to participation by members of a class of citizens
protected by subsection (a) in that its members have
less opportunity than other members of the electorate
——————
8 Letter from E. Kneedler, Deputy Solicitor General, to S. Harris, Clerk
of Court (Feb. 16, 2021).
9 Ibid.
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to participate in the political process and to elect representatives of their choice. The extent to which members of a protected class have been elected to office in
the State or political subdivision is one circumstance
which may be considered: Provided, That nothing in
this section establishes a right to have members of a
protected class elected in numbers equal to their proportion in the population.” 52 U. S. C. §10301.
In Gingles, our seminal §2 vote-dilution case, the Court
quoted the text of amended §2 and then jumped right to the
Senate Judiciary Committee Report, which focused on the
issue of vote dilution. 478 U. S., at 36–37, 43, and n. 7. Our
many subsequent vote-dilution cases have largely followed
the path that Gingles charted. But because this is our first
§2 time, place, or manner case, a fresh look at the statutory
text is appropriate. Today, our statutory interpretation
cases almost always start with a careful consideration of
the text, and there is no reason to do otherwise here.
B
Section 2(a), as noted, omits the phrase “to deny or
abridge the right . . . to vote on account of race or color,”
which the Bolden plurality had interpreted to require proof
of discriminatory intent. In place of that language, §2(a)
substitutes the phrase “in a manner which results in a denial or abridgement of the right . . . to vote on account of
race or color.” (Emphasis added.) We need not decide what
this text would mean if it stood alone because §2(b), which
was added to win Senate approval, explains what must be
shown to establish a §2 violation. Section 2(b) states that
§2 is violated only where “the political processes leading to
nomination or election” are not “equally open to participation” by members of the relevant protected group “in that
its members have less opportunity than other members of
the electorate to participate in the political process and to
elect representatives of their choice.” (Emphasis added.)
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The key requirement is that the political processes leading to nomination and election (here, the process of voting)
must be “equally open” to minority and non-minority groups
alike, and the most relevant definition of the term “open,”
as used in §2(b), is “without restrictions as to who may participate,” Random House Dictionary of the English Language 1008 (J. Stein ed. 1966), or “requiring no special status, identification, or permit for entry or participation,”
Webster’s Third New International Dictionary 1579 (1976).
What §2(b) means by voting that is not “equally open” is
further explained by this language: “in that its members
have less opportunity than other members of the electorate
to participate in the political process and to elect representatives of their choice.” The phrase “in that” is “used to specify the respect in which a statement is true.” 10 Thus, equal
openness and equal opportunity are not separate requirements. Instead, equal opportunity helps to explain the
meaning of equal openness. And the term “opportunity”
means, among other things, “a combination of circumstances, time, and place suitable or favorable for a particular activity or action.” Id., at 1583; see also Random House
Dictionary of the English Language, at 1010 (“an appropriate or favorable time or occasion,” “a situation or condition
favorable for attainment of a goal”).
Putting these terms together, it appears that the core of
§2(b) is the requirement that voting be “equally open.” The
statute’s reference to equal “opportunity” may stretch that
concept to some degree to include consideration of a person’s ability to use the means that are equally open. But
equal openness remains the touchstone.
——————
10 The New Oxford American Dictionary 851 (2d ed. 2005); see 7 Oxford
English Dictionary 763 (2d ed. 1989) (“in presence, view, or consequence
of the fact that”); Webster’s New International Dictionary 1253 (2d ed.
1934) (“Because; for the reason that”).
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C
One other important feature of §2(b) stands out. The provision requires consideration of “the totality of circumstances.” Thus, any circumstance that has a logical bearing
on whether voting is “equally open” and affords equal “opportunity” may be considered. We will not attempt to compile an exhaustive list, but several important circumstances
should be mentioned.
1
1. First, the size of the burden imposed by a challenged
voting rule is highly relevant. The concepts of “open[ness]”
and “opportunity” connote the absence of obstacles and burdens that block or seriously hinder voting, and therefore the
size of the burden imposed by a voting rule is important.
After all, every voting rule imposes a burden of some sort.
Voting takes time and, for almost everyone, some travel,
even if only to a nearby mailbox. Casting a vote, whether
by following the directions for using a voting machine or
completing a paper ballot, requires compliance with certain
rules. But because voting necessarily requires some effort
and compliance with some rules, the concept of a voting system that is “equally open” and that furnishes an equal “opportunity” to cast a ballot must tolerate the “usual burdens
of voting.” Crawford v. Marion County Election Bd., 553
U. S. 181, 198 (2008) (opinion of Stevens, J.). Mere inconvenience cannot be enough to demonstrate a violation of
§2. 11
——————
11 There is a difference between openness and opportunity, on the one
hand, and the absence of inconvenience, on the other. For example, suppose that an exhibit at a museum in a particular city is open to everyone
free of charge every day of the week for several months. Some residents
of the city who have the opportunity to view the exhibit may find it inconvenient to do so for many reasons—the problem of finding parking,
dislike of public transportation, anticipation that the exhibit will be
crowded, a plethora of weekend chores and obligations, etc. Or, to take
another example, a college course may be open to all students and all
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2. For similar reasons, the degree to which a voting rule
departs from what was standard practice when §2 was
amended in 1982 is a relevant consideration. Because
every voting rule imposes a burden of some sort, it is useful
to have benchmarks with which the burdens imposed by a
challenged rule can be compared. The burdens associated
with the rules in widespread use when §2 was adopted are
therefore useful in gauging whether the burdens imposed
by a challenged rule are sufficient to prevent voting from
being equally “open” or furnishing an equal “opportunity”
to vote in the sense meant by §2. Therefore, it is relevant
that in 1982 States typically required nearly all voters to
cast their ballots in person on election day and allowed only
narrow and tightly defined categories of voters to cast absentee ballots. See, e.g., 17 N. Y. Elec. Law Ann. §8–100
et seq. (West 1978), §8–300 et seq. (in-person voting), §8–
400 et seq. (limited-excuse absentee voting); Pa. Stat. Ann.,
Tit. 25, §3045 et seq. (Purdon 1963) (in-person voting),
§3149.1 et seq. (limited-excuse absentee voting); see §3146.1
(Purdon Cum. Supp. 1993) (same); Ohio Rev. Code Ann.
§3501.02 et seq. (Lexis 1972) (in-person voting), §3509.01
et seq. (limited-excuse absentee voting); see §3509.02 (Lexis
Supp. 1986) (same); Fla. Stat. Ann. §101.011 et seq. (1973)
(in-person voting), §101.62 et seq. (limited-excuse absentee
voting); see §97.063 (1982) (same); Ill. Rev. Stat., ch.46,
§17–1 et seq. (West 1977) (in-person voting), §19–1 et seq.
(limited-excuse absentee voting); D. C. Code §§1–1109, 1–
1110 (1973) (in-person voting and limited-excuse absentee
voting); see §1–1313 (1981) (same). As of January 1980,
only three States permitted no-excuse absentee voting. See
Gronke & Galanes-Rosenbaum, America Votes! 261, 267–269
——————
may have the opportunity to enroll, but some students may find it inconvenient to take the class for a variety of reasons. For example, classes
may occur too early in the morning or on Friday afternoon; too much
reading may be assigned; the professor may have a reputation as a hard
grader; etc.
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(B. Griffith ed. 2008); see also J. Sargent et al., Congressional Research Service, The Growth of Early and Nonprecinct Place Balloting, in Election Laws of the Fifty States
and the District of Columbia (rev. 1976). We doubt that
Congress intended to uproot facially neutral time, place,
and manner regulations that have a long pedigree or are in
widespread use in the United States. We have no need to
decide whether adherence to, or a return to, a 1982 framework is necessarily lawful under §2, but the degree to which
a challenged rule has a long pedigree or is in widespread
use in the United States is a circumstance that must be
taken into account.
3. The size of any disparities in a rule’s impact on members of different racial or ethnic groups is also an important
factor to consider. Small disparities are less likely than
large ones to indicate that a system is not equally open. To
the extent that minority and non-minority groups differ
with respect to employment, wealth, and education, even
neutral regulations, no matter how crafted, may well result
in some predictable disparities in rates of voting and noncompliance with voting rules. But the mere fact there is
some disparity in impact does not necessarily mean that a
system is not equally open or that it does not give everyone
an equal opportunity to vote. The size of any disparity matters. And in assessing the size of any disparity, a meaningful comparison is essential. What are at bottom very small
differences should not be artificially magnified. E.g., Frank
v. Walker, 768 F. 3d 744, 752, n. 3 (CA7 2014).
4. Next, courts must consider the opportunities provided
by a State’s entire system of voting when assessing the burden imposed by a challenged provision. This follows from
§2(b)’s reference to the collective concept of a State’s “political processes” and its “political process” as a whole. Thus,
where a State provides multiple ways to vote, any burden
imposed on voters who choose one of the available options
cannot be evaluated without also taking into account the
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other available means.
5. Finally, the strength of the state interests served by a
challenged voting rule is also an important factor that must
be taken into account. As noted, every voting rule imposes
a burden of some sort, and therefore, in determining “based
on the totality of circumstances” whether a rule goes too far,
it is important to consider the reason for the rule. Rules
that are supported by strong state interests are less likely
to violate §2.
One strong and entirely legitimate state interest is the
prevention of fraud. Fraud can affect the outcome of a close
election, and fraudulent votes dilute the right of citizens to
cast ballots that carry appropriate weight. Fraud can also
undermine public confidence in the fairness of elections and
the perceived legitimacy of the announced outcome.
Ensuring that every vote is cast freely, without intimidation or undue influence, is also a valid and important state
interest. This interest helped to spur the adoption of what
soon became standard practice in this country and in other
democratic nations the world round: the use of private voting booths. See Burson v. Freeman, 504 U. S. 191, 202–205
(1992) (plurality opinion).
2
While the factors set out above are important, others considered by some lower courts are less helpful in a case like
the ones at hand. First, it is important to keep in mind that
the Gingles or “Senate” factors grew out of and were designed for use in vote-dilution cases. Some of those factors
are plainly inapplicable in a case involving a challenge to a
facially neutral time, place, or manner voting rule. Factors
three and four concern districting and election procedures
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like “majority vote requirements,” “anti-single shot provisions,” 12 and a “candidate slating process.” 13 See Gingles,
478 U. S., at 37 (internal quotation marks omitted). Factors two, six, and seven (which concern racially polarized
voting, racially tinged campaign appeals, and the election
of minority-group candidates), ibid., have a bearing on
whether a districting plan affects the opportunity of minority voters to elect their candidates of choice. But in cases
involving neutral time, place, and manner rules, the only
relevance of these and the remaining factors is to show that
minority group members suffered discrimination in the
past (factor one) and that effects of that discrimination persist (factor five). Id., at 36–37. We do not suggest that these
factors should be disregarded. After all, §2(b) requires consideration of “the totality of circumstances.” But their relevance is much less direct.
We also do not find the disparate-impact model employed
in Title VII and Fair Housing Act cases useful here. The
text of the relevant provisions of Title VII and the Fair
Housing Act differ from that of VRA §2, and it is not obvious
why Congress would conform rules regulating voting to
——————
12 Where voters are allowed to vote for multiple candidates in a race for
multiple seats, single-shot voting is the practice of voting for only one
candidate. “ ‘ “Single-shot voting enables a minority group to win some
at-large seats if it concentrates its vote behind a limited number of candidates and if the vote of the majority is divided among a number of candidates.” ’ ” Gingles, 478 U. S., at 38–39, n. 5 (quoting City of Rome v.
United States, 446 U. S. 156, 184, n. 19 (1980)); see also United States
Commission on Civil Rights, The Voting Rights Act: Ten Years After
206–207 (1975).
13 Slating has been described as “a process in which some influential
non-governmental organization selects and endorses a group or ‘slate’ of
candidates, rendering the election little more than a stamp of approval
for the candidates selected.” Westwego Citizens for Better Govt. v. Westwego, 946 F. 2d 1109, 1116, n. 5 (CA5 1991). Exclusion from such a system can make it difficult for minority groups to elect their preferred candidates. See, e.g., White v. Regester, 412 U. S. 755, 766–767, and n. 11
(1973) (describing one example).
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those regulating employment and housing. For example,
we think it inappropriate to read §2 to impose a strict “necessity requirement” that would force States to demonstrate that their legitimate interests can be accomplished
only by means of the voting regulations in question. Stephanopoulos, Disparate Impact, Unified Law, 128 Yale L. J.
1566, 1617–1619 (2019) (advocating such a requirement).
Demanding such a tight fit would have the effect of invalidating a great many neutral voting regulations with long
pedigrees that are reasonable means of pursuing legitimate
interests. It would also transfer much of the authority to
regulate election procedures from the States to the federal
courts. For those reasons, the Title VII and Fair Housing
Act models are unhelpful in §2 cases.
D
The interpretation set out above follows directly from
what §2 commands: consideration of “the totality of circumstances” that have a bearing on whether a State makes voting “equally open” to all and gives everyone an equal “opportunity” to vote. The dissent, by contrast, would rewrite
the text of §2 and make it turn almost entirely on just one
circumstance—disparate impact.
That is a radical project, and the dissent strains mightily
to obscure its objective. To that end, it spends 20 pages discussing matters that have little bearing on the questions
before us. The dissent provides historical background that
all Americans should remember, see post, at 3–7 (opinion of
KAGAN, J.), but that background does not tell us how to decide these cases. The dissent quarrels with the decision in
Shelby County v. Holder, 570 U. S. 529 (2013), see post, at
7–9, which concerned §§4 and 5 of the VRA, not §2. It discusses all sorts of voting rules that are not at issue here.
See post, at 9–12. And it dwells on points of law that nobody
disputes: that §2 applies to a broad range of voting rules,
practices, and procedures; that an “abridgement” of the
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right to vote under §2 does not require outright denial of
the right; that §2 does not demand proof of discriminatory
purpose; and that a “facially neutral” law or practice may
violate that provision. See post, at 12–20.
Only after this extended effort at misdirection is the dissent’s aim finally unveiled: to undo as much as possible the
compromise that was reached between the House and Senate when §2 was amended in 1982. Recall that the version
originally passed by the House did not contain §2(b) and
was thought to prohibit any voting practice that had “discriminatory effects,” loosely defined. See supra, at 5–6.
That is the freewheeling disparate-impact regime the dissent wants to impose on the States. But the version enacted
into law includes §2(b), and that subsection directs us to
consider “the totality of circumstances,” not, as the dissent
would have it, the totality of just one circumstance. 14 There
is nothing to the dissent’s charge that we are departing
from the statutory text by identifying some of those considerations.
We have listed five relevant circumstances and have explained why they all stem from the statutory text and have
a bearing on the determination that §2 requires. The dissent does not mention a single additional consideration, and
——————
14 The dissent erroneously claims that the Senate-House compromise
was only about proportional representation and not about “the equalaccess right” at issue in the present cases. Post, at 19, n. 6. The text of
the bill initially passed by the House had no equal-access right. See H. R.
Rep. No. 97–227, p. 48 (1981); H. R. 3112, 97th Cong., 1st Sess., §2, p. 8
(introduced Oct. 7, 1981). Section 2(b) was the Senate’s creation, and
that provision is what directed courts to look beyond mere “results” to
whether a State’s “political processes” are “equally open,” considering
“the totality of circumstances.” See Mississippi Republican Executive
Committee v. Brooks, 469 U. S. 1002, 1010 (1984) (Rehnquist, J., dissenting) (“The compromise bill retained the ‘results’ language but also incorporated language directly from this Court’s opinion in White v.
Regester”). And while the proviso on proportional representation may
not apply as directly in this suit, it is still a signal that §2 imposes something other than a pure disparate-impact regime.
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it does its best to push aside all but one of the circumstances
we discuss. It entirely rejects three of them: the size of the
burden imposed by a challenged rule, see post, at 22–23, the
landscape of voting rules both in 1982 and in the present,
post, at 24–25, 15 and the availability of other ways to vote,
post, at 23–24. Unable to bring itself to completely reject
consideration of the state interests that a challenged rule
serves, the dissent tries to diminish the significance of this
circumstance as much as possible. See post, at 26–29. According to the dissent, an interest served by a voting rule,
no matter how compelling, cannot support the rule unless a
State can prove to the satisfaction of the courts that this
interest could not be served by any other means. Post, at
17–18, 26–29. Such a requirement has no footing in the text
of §2 or our precedent construing it. 16
——————
15 The dissent objects to consideration of the 1982 landscape because
even rules that were prevalent at that time are invalid under §2 if they,
well, violate §2. Post, at 24. We of course agree with that tautology. But
the question is what it means to provide equal opportunity, and given
that every voting rule imposes some amount of burden, rules that were
and are commonplace are useful comparators when considering the totality of circumstances. Unlike the dissent, Congress did not set its
sights on every facially neutral time, place, or manner voting rule in existence. See, e.g., S. Rep. No. 97–417, at 10, n. 22 (describing what the
Senate Judiciary Committee viewed as “blatant direct impediments to
voting”).
16 For support, the dissent offers a baseless reading of one of our votedilution decisions. In Houston Lawyers’ Assn., 501 U. S. 419, we considered a §2 challenge to an electoral scheme wherein all trial judges in a
judicial district were elected on a district-wide basis. Id., at 422. The
State asserted that it had a strong interest in district-wide judicial elections on the theory that they make every individual judge at least partly
accountable to minority voters in the jurisdiction. Id., at 424, 426. That
unique interest, the State contended, should have “automatically” exempted the electoral scheme from §2 scrutiny altogether. Id., at 426. We
disagreed, holding that the State’s interest was instead “a legitimate factor to be considered by courts among the ‘totality of circumstances’ in
determining whether a §2 violation has occurred.” Ibid. To illustrate
why an “automati[c]” exemption from §2’s coverage was inappropriate,
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That requirement also would have the potential to invalidate just about any voting rule a State adopts. Take the
example of a State’s interest in preventing voting fraud.
Even if a State could point to a history of serious voting
fraud within its own borders, the dissent would apparently
strike down a rule designed to prevent fraud unless the
State could demonstrate an inability to combat voting fraud
in any other way, such as by hiring more investigators and
prosecutors, prioritizing voting fraud investigations, and
heightening criminal penalties. Nothing about equal openness and equal opportunity dictates such a high bar for
States to pursue their legitimate interests.
With all other circumstances swept away, all that remains in the dissent’s approach is the size of any disparity
in a rule’s impact on members of protected groups. As we
——————
the Court hypothesized a case involving an “uncouth” district shaped like
the one in Gomillion v. Lightfoot, 364 U. S. 339, 340 (1960), for which an
inquiry under §2 “would at least arguably be required.” 501 U. S., at 427.
The Court then wrote the language upon which the dissent seizes: “Placing elections for single-member offices entirely beyond the scope of coverage of §2 would preclude such an inquiry, even if the State’s interest
in maintaining the ‘uncouth’ electoral system was trivial or illusory and
even if any resulting impairment of a minority group’s voting strength
could be remedied without significantly impairing the State’s interest in
electing judges on a district-wide basis.” Id., at 427–428.
That reductio ad absurdum, used to demonstrate only why an automatic exemption from §2 scrutiny was inappropriate, did not announce
an “inquiry” at all—much less the least-burdensome-means requirement
the dissent would have us smuggle in from materially different statutory
regimes. Post, at 18, n. 5, 26. Perhaps that is why no one—not the parties, not the United States, not the 36 other amici, not the courts below,
and certainly not this Court in subsequent decisions—has advanced the
dissent’s surprising reading of a single phrase in Houston Lawyers Assn.
The dissent apparently thinks that in 1991 we silently abrogated the
principle that the nature of a State’s interest is but one of many factors
to consider, see Thornburg v. Gingles, 478 U. S. 30, 44–45 (1986), and
that our subsequent cases have erred by failing simply to ask whether a
less burdensome measure would suffice. Who knew?
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have noted, differences in employment, wealth, and education may make it virtually impossible for a State to devise
rules that do not have some disparate impact. But under
the dissent’s interpretation of §2, any “statistically significant” disparity—wherever that is in the statute—may be
enough to take down even facially neutral voting rules with
long pedigrees that reasonably pursue important state interests. Post, at 15, n. 4, 19–20, 32–33. 17
Section 2 of the Voting Rights Act provides vital protection against discriminatory voting rules, and no one suggests that discrimination in voting has been extirpated or
that the threat has been eliminated. But §2 does not deprive the States of their authority to establish non-discriminatory voting rules, and that is precisely what the dissent’s
radical interpretation would mean in practice. The dissent
is correct that the Voting Rights Act exemplifies our country’s commitment to democracy, but there is nothing democratic about the dissent’s attempt to bring about a wholesale transfer of the authority to set voting rules from the
States to the federal courts.

——————
17 We do not think §2 is so procrustean. Statistical significance may
provide “evidence that something besides random error is at work,” Federal Judicial Center, Reference Manual on Scientific Evidence 252 (3d
ed. 2011), but it does not necessarily determine causes, and as the dissent
acknowledges, post, at 15, n. 4, it is not the be-all and end-all of disparate-impact analysis. See Federal Judicial Center, Reference Manual, at
252 (“[S]ignificant differences . . . are not evidence that [what is at work]
is legally or practically important. Statisticians distinguish between statistical and practical significance to make the point. When practical significance is lacking—when the size of a disparity is negligible—there is
no reason to worry about statistical significance”); ibid., n. 102 (citing
authorities). Moreover, whatever might be “standard” in other contexts,
post, at 15, n. 4, we have explained that VRA §2’s focus on equal
“open[ness]” and equal “opportunity” does not impose a standard disparate-impact regime.
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IV
A
In light of the principles set out above, neither Arizona’s
out-of-precinct rule nor its ballot-collection law violates §2
of the VRA. Arizona’s out-of-precinct rule enforces the requirement that voters who choose to vote in person on election day must do so in their assigned precincts. Having to
identify one’s own polling place and then travel there to
vote does not exceed the “usual burdens of voting.” Crawford, 553 U. S., at 198 (opinion of Stevens, J.) (noting the
same about making a trip to the department of motor vehicles). On the contrary, these tasks are quintessential examples of the usual burdens of voting.
Not only are these unremarkable burdens, but the District Court’s uncontested findings show that the State made
extensive efforts to reduce their impact on the number of
valid votes ultimately cast. The State makes accurate precinct information available to all voters. When precincts or
polling places are altered between elections, each registered
voter is sent a notice showing the voter’s new polling place.
329 F. Supp. 3d, at 859. Arizona law also mandates that
election officials send a sample ballot to each household
that includes a registered voter who has not opted to be
placed on the permanent early voter list, Ariz. Rev. Stat.
Ann. §16–510(C) (2015), and this mailing also identifies the
voter’s proper polling location, 329 F. Supp. 3d, at 859. In
addition, the Arizona secretary of state’s office sends voters
pamphlets that include information (in both English and
Spanish) about how to identify their assigned precinct.
Ibid.
Polling place information is also made available by other
means. The secretary of state’s office operates websites
that provide voter-specific polling place information and allow voters to make inquiries to the secretary’s staff. Ibid.
Arizona’s two most populous counties, Maricopa and Pima,
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provide online polling place locators with information available in English and Spanish. Ibid. Other groups offer similar online tools. Ibid. Voters may also identify their assigned polling place by calling the office of their respective
county recorder. Ibid. And on election day, poll workers in
at least some counties are trained to redirect voters who arrive at the wrong precinct. Ibid; see Tr. 1559, 1586; Tr. Exh.
370 (Pima County Elections Inspectors Handbook).
The burdens of identifying and traveling to one’s assigned
precinct are also modest when considering Arizona’s “political processes” as a whole. The Court of Appeals noted that
Arizona leads other States in the rate of votes rejected on
the ground that they were cast in the wrong precinct, and
the court attributed this to frequent changes in polling locations, confusing placement of polling places, and high levels of residential mobility. 948 F. 3d, at 1000–1004. But
even if it is marginally harder for Arizona voters to find
their assigned polling places, the State offers other easy
ways to vote. Any voter can request an early ballot without
excuse. Any voter can ask to be placed on the permanent
early voter list so that an early ballot will be mailed automatically. Voters may drop off their early ballots at any
polling place, even one to which they are not assigned. And
for nearly a month before election day, any voter can vote
in person at an early voting location in his or her county.
The availability of those options likely explains why out-ofprecinct votes on election day make up such a small and
apparently diminishing portion of overall ballots cast—
0.47% of all ballots in the 2012 general election and just
0.15% in 2016. 329 F. Supp. 3d, at 872.
Next, the racial disparity in burdens allegedly caused by
the out-of-precinct policy is small in absolute terms. The
District Court accepted the plaintiffs’ evidence that, of the
Arizona counties that reported out-of-precinct ballots in the
2016 general election, a little over 1% of Hispanic voters,
1% of African-American voters, and 1% of Native American

28

BRNOVICH v. DEMOCRATIC NATIONAL COMMITTEE
Opinion of the Court

voters who voted on election day cast an out-of-precinct ballot. Ibid. For non-minority voters, the rate was around
0.5%. Ibid. (citing Tr. Exh. 97, at 3, 20–21). A policy that
appears to work for 98% or more of voters to whom it applies—minority and non-minority alike—is unlikely to render a system unequally open.
The Court of Appeals attempted to paint a different picture, but its use of statistics was highly misleading for reasons that were well explained by Judge Easterbrook in a §2
case involving voter IDs. As he put it, a distorted picture
can be created by dividing one percentage by another.
Frank, 768 F. 3d, at 752, n. 3. He gave this example: “If
99.9% of whites had photo IDs, and 99.7% of blacks did,” it
could be said that “ ‘blacks are three times as likely as
whites to lack qualifying ID’ (0.3 ÷ 0.1 = 3), but such a statement would mask the fact that the populations were effectively identical.” Ibid.
That is exactly what the en banc Ninth Circuit did here.
The District Court found that among the counties that reported out-of-precinct ballots in the 2016 general election,
roughly 99% of Hispanic voters, 99% of African-American
voters, and 99% of Native American voters who voted on
election day cast their ballots in the right precinct, while
roughly 99.5% of non-minority voters did so. 329 F. Supp.
3d, at 872. Based on these statistics, the en banc Ninth
Circuit concluded that “minority voters in Arizona cast [outof-precinct] ballots at twice the rate of white voters.” 948
F. 3d, at 1014; see id., at 1004–1005. This is precisely the
sort of statistical manipulation that Judge Easterbrook
rightly criticized, namely, 1.0 ÷ 0.5 = 2. Properly understood, the statistics show only a small disparity that provides little support for concluding that Arizona’s political
processes are not equally open.
The Court of Appeals’ decision also failed to give appropriate weight to the state interests that the out-of-precinct
rule serves. Not counting out-of-precinct votes induces
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compliance with the requirement that Arizonans who
choose to vote in-person on election day do so at their assigned polling places. And as the District Court recognized,
precinct-based voting furthers important state interests. It
helps to distribute voters more evenly among polling places
and thus reduces wait times. It can put polling places closer
to voter residences than would a more centralized votingcenter model. In addition, precinct-based voting helps to
ensure that each voter receives a ballot that lists only the
candidates and public questions on which he or she can
vote, and this orderly administration tends to decrease
voter confusion and increase voter confidence in elections.
See 329 F. Supp. 3d, at 878. It is also significant that
precinct-based voting has a long pedigree in the United
States. See 948 F. 3d, at 1062–1063 (Bybee, J., dissenting)
(citing J. Harris, Election Administration in the United
States 206–207 (1934)). And the policy of not counting
out-of-precinct ballots is widespread. See 948 F. 3d, at
1072–1088 (collecting and categorizing state laws).
The Court of Appeals discounted the State’s interests
because, in its view, there was no evidence that a less restrictive alternative would threaten the integrity of precinctbased voting. The court thought the State had no good reason for not counting an out-of-precinct voter’s choices with
respect to the candidates and issues also on the ballot in the
voter’s proper precinct. See id., at 1030–1031. We disagree
with this reasoning.
Section 2 does not require a State to show that its chosen
policy is absolutely necessary or that a less restrictive
means would not adequately serve the State’s objectives.
And the Court of Appeals’ preferred alternative would have
obvious disadvantages. Partially counting out-of-precinct
ballots would complicate the process of tabulation and could
lead to disputes and delay. In addition, as one of the en
banc dissenters noted, it would tend to encourage voters
who are primarily interested in only national or state-wide
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elections to vote in whichever place is most convenient even
if they know that it is not their assigned polling place. See
id., at 1065–1066 (opinion of Bybee, J.).
In light of the modest burdens allegedly imposed by Arizona’s out-of-precinct policy, the small size of its disparate
impact, and the State’s justifications, we conclude the rule
does not violate §2 of the VRA. 18
B
HB 2023 likewise passes muster under the results test of
§2. Arizonans who receive early ballots can submit them by
going to a mailbox, a post office, an early ballot drop box, or
an authorized election official’s office within the 27-day
early voting period. They can also drop off their ballots at
any polling place or voting center on election day, and in
order to do so, they can skip the line of voters waiting to
vote in person. 329 F. Supp. 3d, at 839 (citing ECF Doc.
361, ¶57). Making any of these trips—much like traveling
to an assigned polling place—falls squarely within the
heartland of the “usual burdens of voting.” Crawford, 553
U. S., at 198 (opinion of Stevens, J.). And voters can also
ask a statutorily authorized proxy—a family member, a
household member, or a caregiver—to mail a ballot or drop
——————
18 In arguing that Arizona’s out-of-precinct policy violates §2, the dissent focuses on the State’s decisions about the siting of polling places and
the frequency with which voting precincts are changed. See post, at 33
(“Much of the story has to do with the siting and shifting of polling
places”). But the plaintiffs did not challenge those practices. See 329
F. Supp. 3d, at 873 (“Plaintiffs . . . do not challenge the manner in which
Arizona counties allocate and assign polling places or Arizona’s requirement that voters re-register to vote when they move”). The dissent is
thus left with the unenviable task of explaining how something like a
0.5% disparity in discarded ballots between minority and non-minority
groups suffices to render Arizona’s political processes not equally open to
participation. See supra, at 27–28. A voting rule with that effect would
not be—to use the dissent’s florid example—one that a “minority vote
suppressor in Arizona” would want in his or her “bag of tricks.” Post, at
33.
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it off at any time within 27 days of an election.
Arizona also makes special provision for certain groups of
voters who are unable to use the early voting system. Every
county must establish a special election board to serve voters who are “confined as the result of a continuing illness or
physical disability,” are unable to go to the polls on election
day, and do not wish to cast an early vote by mail. Ariz.
Rev. Stat. Ann. §16–549(C) (Cum. Supp. 2020). At the request of a voter in this group, the board will deliver a ballot
in person and return it on the voter’s behalf. §§16–549(C),
(E). Arizona law also requires employers to give employees
time off to vote when they are otherwise scheduled to work
certain shifts on election day. §16–402 (2015).
The plaintiffs were unable to provide statistical evidence
showing that HB 2023 had a disparate impact on minority
voters. Instead, they called witnesses who testified that
third-party ballot collection tends to be used most heavily
in disadvantaged communities and that minorities in Arizona—especially Native Americans—are disproportionately disadvantaged. 329 F. Supp. 3d, at 868, 870. But
from that evidence the District Court could conclude only
that prior to HB 2023’s enactment, “minorities generically
were more likely than non-minorities to return their early
ballots with the assistance of third parties.” Id., at 870.
How much more, the court could not say from the record.
Ibid. Neither can we. And without more concrete evidence,
we cannot conclude that HB 2023 results in less opportunity to participate in the political process. 19

——————
19 Not one to let the absence of a key finding get in the way, the dissent
concludes from its own review of the evidence that HB 2023 “prevents
many Native Americans from making effective use of one of the principal
means of voting in Arizona,” and that “[w]hat is an inconsequential burden for others is for these citizens a severe hardship.” Post, at 38. What
is missing from those statements is any evidence about the actual size of
the disparity. (For that matter, by the time the dissent gets around to
assessing HB 2023, it appears to have lost its zeal for statistical significance, which is nowhere to be seen. See post, at 35–40, and n. 13.) The
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Even if the plaintiffs had shown a disparate burden
caused by HB 2023, the State’s justifications would suffice
to avoid §2 liability. “A State indisputably has a compelling
interest in preserving the integrity of its election process.”
Purcell v. Gonzalez, 549 U. S. 1, 4 (2006) (per curiam) (internal quotation marks omitted). Limiting the classes of
persons who may handle early ballots to those less likely to
have ulterior motives deters potential fraud and improves
voter confidence. That was the view of the bipartisan Commission on Federal Election Reform chaired by former President Jimmy Carter and former Secretary of State James
Baker. The Carter-Baker Commission noted that “[a]bsentee balloting is vulnerable to abuse in several ways: . . . Citizens who vote at home, at nursing homes, at the workplace,
or in church are more susceptible to pressure, overt and
subtle, or to intimidation.” Report of the Comm’n on Fed.
Election Reform, Building Confidence in U. S. Elections 46
(Sept. 2005).
The Commission warned that “[v]ote buying schemes are
——————
reader will search in vain to discover where the District Court “found” to
what extent HB 2023 would make it “ ‘significantly more difficult’ ” for
Native Americans to vote. Post, at 39, n. 15 (citing 329 F. Supp. 3d, at
868, 870). Rather, “[b]ased on” the very same evidence the dissent cites,
the District Court could find only that minorities were “generically” more
likely than non-minorities to make use of third-party ballot-collection.
Id., at 870. The District Court’s explanation as to why speaks for itself:
“Although there are significant socioeconomic disparities between minorities and non-minorities in Arizona, these disparities are an imprecise
proxy for disparities in ballot collection use. Plaintiffs do not argue that
all or even most socioeconomically disadvantaged voters use ballot collection services, nor does the evidence support such a finding. Rather,
the anecdotal estimates from individual ballot collectors indicate that a
relatively small number of voters have used ballot collection services in
past elections.” Ibid.; see also id., at 881 (“[B]allot collection was used as
a [get-out-the-vote] strategy in mostly low-efficacy minority communities, though the Court cannot say how often voters used ballot collection,
nor can it measure the degree or significance of any disparities in its usage” (emphasis added)).
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far more difficult to detect when citizens vote by mail,” and
it recommended that “States therefore should reduce the
risks of fraud and abuse in absentee voting by prohibiting
‘third-party’ organizations, candidates, and political party
activists from handling absentee ballots.” Ibid. The Commission ultimately recommended that States limit the classes of persons who may handle absentee ballots to “the
voter, an acknowledged family member, the U. S. Postal
Service or other legitimate shipper, or election officials.”
Id., at 47. HB 2023 is even more permissive in that it also
authorizes ballot-handling by a voter’s household member
and caregiver. See Ariz. Rev. Stat. Ann. §16–1005(I)(2).
Restrictions on ballot collection are also common in other
States. See 948 F. 3d, at 1068–1069, 1088–1143 (Bybee, J.,
dissenting) (collecting state provisions).
The Court of Appeals thought that the State’s justifications for HB 2023 were tenuous in large part because there
was no evidence that fraud in connection with early ballots
had occurred in Arizona. See id., at 1045–1046. But prevention of fraud is not the only legitimate interest served
by restrictions on ballot collection. As the Carter-Baker
Commission recognized, third-party ballot collection can
lead to pressure and intimidation. And it should go without
saying that a State may take action to prevent election
fraud without waiting for it to occur and be detected within
its own borders. Section 2’s command that the political processes remain equally open surely does not demand that “a
State’s political system sustain some level of damage before
the legislature [can] take corrective action.” Munro v. Socialist Workers Party, 479 U. S. 189, 195 (1986). Fraud is a
real risk that accompanies mail-in voting even if Arizona
had the good fortune to avoid it. Election fraud has had
serious consequences in other States. For example, the
North Carolina Board of Elections invalidated the results
of a 2018 race for a seat in the House of Representatives for
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evidence of fraudulent mail-in ballots. 20 The Arizona Legislature was not obligated to wait for something similar to
happen closer to home. 21
As with the out-of-precinct policy, the modest evidence of
racially disparate burdens caused by HB 2023, in light of
the State’s justifications, leads us to the conclusion that the
law does not violate §2 of the VRA.
V
We also granted certiorari to review whether the Court of
Appeals erred in concluding that HB 2023 was enacted with
a discriminatory purpose. The District Court found that it
——————
20 See Blinder, Election Fraud in North Carolina Leads to New Charges
for Republican Operative, N. Y. Times, July 30, 2019, https://www.nytimes.com/2019/07/30/us/mccrae-dowless-indictment.html;
Graham,
North Carolina Had No Choice, The Atlantic, Feb. 22, 2019,
https://www.theatlantic.com/politics/archive/2019/02/north-carolina-9thfraud-board-orders-new-election/583369/.
21 The dissent’s primary argument regarding HB 2023 concerns its effect on Native Americans who live on remote reservations. The dissent
notes that many of these voters do not receive mail delivery at home, that
the nearest post office may be some distance from their homes, and that
they may not have automobiles. Post, at 36. We do not dismiss these
problems, but for a number of reasons, they do not provide a basis for
invalidating HB 2023. The burdens that fall on remote communities are
mitigated by the long period of time prior to an election during which a
vote may be cast either in person or by mail and by the legality of having
a ballot picked up and mailed by family or household members. And in
this suit, no individual voter testified that HB 2023 would make it significantly more difficult for him or her to vote. 329 F. Supp. 3d, at 871.
Moreover, the Postal Service is required by law to “provide a maximum
degree of effective and regular postal services to rural areas, communities, and small towns where post offices are not self-sustaining.” 39
U. S. C. §101(b); see also §403(b)(3). Small post offices may not be closed
“solely for operating at a deficit,” §101(b), and any decision to close or
consolidate a post office may be appealed to the Postal Regulatory Commission, see §404(d)(5). An alleged failure by the Postal Service to comply with its statutory obligations in a particular location does not in itself
provide a ground for overturning a voting rule that applies throughout
an entire State.
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was not, 329 F. Supp. 3d, at 882, and appellate review of
that conclusion is for clear error, Pullman-Standard v.
Swint, 456 U. S. 273, 287–288 (1982). If the district court’s
view of the evidence is plausible in light of the entire record,
an appellate court may not reverse even if it is convinced
that it would have weighed the evidence differently in the
first instance. Anderson v. Bessemer City, 470 U. S. 564,
573–574 (1985). “Where there are two permissible views of
the evidence, the factfinder’s choice between them cannot
be clearly erroneous.” Id., at 574.
The District Court’s finding on the question of discriminatory intent had ample support in the record. Applying
the familiar approach outlined in Arlington Heights v. Metropolitan Housing Development Corp., 429 U. S. 252, 266–
268 (1977), the District Court considered the historical
background and the sequence of events leading to HB
2023’s enactment; it looked for any departures from the normal legislative process; it considered relevant legislative
history; and it weighed the law’s impact on different racial
groups. See 329 F. Supp. 3d, at 879.
The court noted, among other things, that HB 2023’s enactment followed increased use of ballot collection as a
Democratic get-out-the-vote strategy and came “on the
heels of several prior efforts to restrict ballot collection,
some of which were spearheaded by former Arizona State
Senator Don Shooter.” Id., at 879. Shooter’s own election
in 2010 had been close and racially polarized. Aiming in
part to frustrate the Democratic Party’s get-out-the-vote
strategy, Shooter made what the court termed “unfounded
and often far-fetched allegations of ballot collection fraud.”
Id., at 880. But what came after the airing of Shooter’s
claims and a “racially-tinged” video created by a private
party was a serious legislative debate on the wisdom of
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early mail-in voting. Ibid. 22
That debate, the District Court concluded, was sincere
and led to the passage of HB 2023 in 2016. Proponents of
the bill repeatedly argued that mail-in ballots are more susceptible to fraud than in-person voting. Ibid. The bill found
support from a few minority officials and organizations, one
of which expressed concern that ballot collectors were taking advantage of elderly Latino voters. Ibid. And while
some opponents of the bill accused Republican legislators of
harboring racially discriminatory motives, that view was
not uniform. See ibid. One Democratic state senator pithily described the “ ‘problem’ ” HB 2023 aimed to “ ‘solv[e]’ ”
as the fact that “ ‘one party is better at collecting ballots
than the other one.’ ” Id., at 882 (quoting Tr. Exh. 25, at
35).
We are more than satisfied that the District Court’s interpretation of the evidence is permissible. The spark for
the debate over mail-in voting may well have been provided
by one Senator’s enflamed partisanship, but partisan motives are not the same as racial motives. See Cooper v. Harris, 581 U. S. ___, ___–___ (2017) (slip op., at 19–20). The
District Court noted that the voting preferences of members
of a racial group may make the former look like the latter,
but it carefully distinguished between the two. See 329
F. Supp. 3d, at 879, 882. And while the District Court recognized that the “racially-tinged” video helped spur the debate about ballot collection, it found no evidence that the
legislature as a whole was imbued with racial motives. Id.,
at 879–880.
——————
22 The District Court also noted prior attempts on the part of the Arizona Legislature to regulate or limit third-party ballot collection in 2011
and 2013. It reasonably concluded that any procedural irregularities in
those attempts had less probative value for inferring the purpose behind
HB 2023 because the bills were passed “during different legislative sessions by a substantially different composition of legislators.” 329
F. Supp. 3d, at 881.
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The Court of Appeals did not dispute the District Court’s
assessment of the sincerity of HB 2023’s proponents. It
even agreed that some members of the legislature had a
“sincere, though mistaken, non-race-based belief that there
had been fraud in third-party ballot collection, and that the
problem needed to be addressed.” 948 F. 3d, at 1040. The
Court of Appeals nevertheless concluded that the District
Court committed clear error by failing to apply a “ ‘cat’s
paw’ ” theory sometimes used in employment discrimination cases. Id., at 1040–1041. A “cat’s paw” is a “dupe” who
is “used by another to accomplish his purposes.” Webster’s
New International Dictionary 425 (2d ed. 1934). A plaintiff
in a “cat’s paw” case typically seeks to hold the plaintiff ’s
employer liable for “the animus of a supervisor who was not
charged with making the ultimate [adverse] employment
decision.” Staub v. Proctor Hospital, 562 U. S. 411, 415
(2011).
The “cat’s paw” theory has no application to legislative
bodies. The theory rests on the agency relationship that
exists between an employer and a supervisor, but the legislators who vote to adopt a bill are not the agents of the bill’s
sponsor or proponents. Under our form of government, legislators have a duty to exercise their judgment and to represent their constituents. It is insulting to suggest that
they are mere dupes or tools.
*
*
*
Arizona’s out-of-precinct policy and HB 2023 do not violate §2 of the VRA, and HB 2023 was not enacted with a
racially discriminatory purpose. The judgment of the Court
of Appeals is reversed, and the cases are remanded for further proceedings consistent with this opinion.
It is so ordered.
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GORSUCH, J., concurring

SUPREME COURT OF THE UNITED STATES
_________________

Nos. 19–1257 and 19–1258
_________________

MARK BRNOVICH, ATTORNEY GENERAL OF
ARIZONA, ET AL., PETITIONERS
19–1257
v.
DEMOCRATIC NATIONAL COMMITTEE, ET AL.
ARIZONA REPUBLICAN PARTY, ET AL.,
PETITIONERS
19–1258
v.
DEMOCRATIC NATIONAL COMMITTEE, ET AL.
ON WRITS OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT
[July 1, 2021]

JUSTICE GORSUCH, with whom JUSTICE THOMAS joins,
concurring.
I join the Court’s opinion in full, but flag one thing it does
not decide. Our cases have assumed—without deciding—
that the Voting Rights Act of 1965 furnishes an implied
cause of action under §2. See Mobile v. Bolden, 446 U. S.
55, 60, and n. 8 (1980) (plurality opinion). Lower courts
have treated this as an open question. E.g., Washington v.
Finlay, 664 F. 2d 913, 926 (CA4 1981). Because no party
argues that the plaintiffs lack a cause of action here, and
because the existence (or not) of a cause of action does not
go to a court’s subject-matter jurisdiction, see Reyes Mata
v. Lynch, 576 U. S. 143, 150 (2015), this Court need not and
does not address that issue today.
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JUSTICE KAGAN, with whom JUSTICE BREYER and
JUSTICE SOTOMAYOR join, dissenting.
If a single statute represents the best of America, it is the
Voting Rights Act. It marries two great ideals: democracy
and racial equality. And it dedicates our country to carrying them out. Section 2, the provision at issue here, guarantees that members of every racial group will have equal
voting opportunities. Citizens of every race will have the
same shot to participate in the political process and to elect
representatives of their choice. They will all own our democracy together—no one more and no one less than any
other.
If a single statute reminds us of the worst of America, it
is the Voting Rights Act. Because it was—and remains—so
necessary. Because a century after the Civil War was
fought, at the time of the Act’s passage, the promise of po-
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litical equality remained a distant dream for African American citizens. Because States and localities continually
“contriv[ed] new rules,” mostly neutral on their face but discriminatory in operation, to keep minority voters from the
polls. South Carolina v. Katzenbach, 383 U. S. 301, 335
(1966). Because “Congress had reason to suppose” that
States would “try similar maneuvers in the future”—
“pour[ing] old poison into new bottles” to suppress minority
votes. Ibid.; Reno v. Bossier Parish School Bd., 528 U. S.
320, 366 (2000) (Souter, J., concurring in part and dissenting in part). Because Congress has been proved right.
The Voting Rights Act is ambitious, in both goal and
scope. When President Lyndon Johnson sent the bill to
Congress, ten days after John Lewis led marchers across
the Edmund Pettus Bridge, he explained that it was “carefully drafted to meet its objective—the end of discrimination in voting in America.” H. R. Doc. No. 120, 89th Cong.,
1st Sess., 1–2 (1965). He was right about how the Act’s
drafting reflected its aim. “The end of discrimination in voting” is a far-reaching goal. And the Voting Rights Act’s text
is just as far-reaching. A later amendment, adding the provision at issue here, became necessary when this Court construed the statute too narrowly. And in the last decade, this
Court assailed the Act again, undoing its vital Section 5.
See Shelby County v. Holder, 570 U. S. 529 (2013). But Section 2 of the Act remains, as written, as expansive as ever—
demanding that every citizen of this country possess a right
at once grand and obvious: the right to an equal opportunity
to vote.
Today, the Court undermines Section 2 and the right it
provides. The majority fears that the statute Congress
wrote is too “radical”—that it will invalidate too many state
voting laws. See ante, at 21, 25. So the majority writes its
own set of rules, limiting Section 2 from multiple directions.
See ante, at 16–19. Wherever it can, the majority gives a
cramped reading to broad language. And then it uses that
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reading to uphold two election laws from Arizona that discriminate against minority voters. I could say—and will in
the following pages—that this is not how the Court is supposed to interpret and apply statutes. But that ordinary
critique woefully undersells the problem. What is tragic
here is that the Court has (yet again) rewritten—in order
to weaken—a statute that stands as a monument to America’s greatness, and protects against its basest impulses.
What is tragic is that the Court has damaged a statute designed to bring about “the end of discrimination in voting.”
I respectfully dissent.
I
The Voting Rights Act of 1965 is an extraordinary law.
Rarely has a statute required so much sacrifice to ensure
its passage. Never has a statute done more to advance the
Nation’s highest ideals. And few laws are more vital in the
current moment. Yet in the last decade, this Court has
treated no statute worse. To take the measure of today’s
harm, a look to the Act’s past must come first. The idea is
not to recount, as the majority hurriedly does, some bygone
era of voting discrimination. See ante, at 2–3. It is instead
to describe the electoral practices that the Act targets—and
to show the high stakes of the present controversy.
A
Democratic ideals in America got off to a glorious start;
democratic practice not so much. The Declaration of Independence made an awe-inspiring promise: to institute a
government “deriving [its] just powers from the consent of
the governed.” But for most of the Nation’s first century,
that pledge ran to white men only. The earliest state election laws excluded from the franchise African Americans,
Native Americans, women, and those without property. See
A. Keyssar, The Right To Vote: The Contested History of
Democracy in the United States 8–21, 54–60 (2000). In
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1855, on the precipice of the Civil War, only five States permitted African Americans to vote. Id., at 55. And at the
federal level, our Court’s most deplorable holding made
sure that no black people could enter the voting booth. See
Dred Scott v. Sandford, 19 How. 393 (1857).
But the “American ideal of political equality . . . could not
forever tolerate the limitation of the right to vote” to whites
only. Mobile v. Bolden, 446 U. S. 55, 103–104 (1980) (Marshall, J., dissenting). And a civil war, dedicated to ensuring
“government of the people, by the people, for the people,”
brought constitutional change. In 1870, after a hard-fought
battle over ratification, the Fifteenth Amendment carried
the Nation closer to its founding aspirations. “The right of
citizens of the United States to vote shall not be denied or
abridged by the United States or by any State on account of
race, color, or previous condition of servitude.” Those words
promised to enfranchise millions of black citizens who only
a decade earlier had been slaves. Frederick Douglass held
that the Amendment “means that we are placed upon an
equal footing with all other men”—that with the vote, “liberty is to be the right of all.” 4 The Frederick Douglass Papers 270–271 (J. Blassingame & J. McKivigan eds. 1991).
President Grant had seen much blood spilled in the Civil
War; now he spoke of the fruits of that sacrifice. In a selfdescribed “unusual” message to Congress, he heralded the
Fifteenth Amendment as “a measure of grander importance
than any other one act of the kind from the foundation of
our free Government”—as “the most important event that
has occurred since the nation came into life.” Ulysses S.
Grant, Message to the Senate and House of Representatives
(Mar. 30, 1870), in 7 Compilation of the Messages and Papers of the Presidents 1789–1897, pp. 55–56 (J. Richardson
ed. 1898).
Momentous as the Fifteenth Amendment was, celebration of its achievements soon proved premature. The
Amendment’s guarantees “quickly became dead letters in
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much of the country.” Foner, The Strange Career of the Reconstruction Amendments, 108 Yale L. J. 2003, 2007
(1999). African Americans daring to go to the polls often
“met with coordinated intimidation and violence.” Northwest Austin Municipal Util. Dist. No. One v. Holder, 557
U. S. 193, 218–219 (2009) (THOMAS, J., concurring in judgment in part and dissenting in part). And almost immediately, legislators discovered that bloodless actions could
also suffice to limit the electorate to white citizens. Many
States, especially in the South, suppressed the black vote
through a dizzying array of methods: literacy tests, poll
taxes, registration requirements, and property qualifications. See Katzenbach, 383 U. S., at 310–312. Most of those
laws, though facially neutral, gave enough discretion to
election officials to prevent significant effects on poor or uneducated whites. The idea, as one Virginia representative
put it, was “to disfranchise every negro that [he] could disfranchise,” and “as few white people as possible.” Keyssar
113. Decade after decade after decade, election rules
blocked African Americans—and in some States, Hispanics
and Native Americans too—from making use of the ballot.
See Oregon v. Mitchell, 400 U. S. 112, 132 (1970) (opinion
of Black, J.) (discussing treatment of non-black groups). By
1965, only 27% of black Georgians, 19% of black Alabamians, and 7%—yes, 7%—of black Mississippians were registered to vote. See C. Bullock, R. Gaddie, & J. Wert, The
Rise and Fall of the Voting Rights Act 23 (2016).
The civil rights movement, and the events of a single
Bloody Sunday, created pressure for change. Selma was the
heart of an Alabama county whose 15,000 black citizens included, in 1961, only 156 on the voting rolls. See D. Garrow,
Protest at Selma 31 (1978). In the first days of 1965, the
city became the epicenter of demonstrations meant to force
Southern election officials to register African American voters. As weeks went by without results, organizers announced a march from Selma to Birmingham. On March 7,
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some 600 protesters, led by future Congressman John
Lewis, sought to cross the Edmund Pettus Bridge. State
troopers in riot gear responded brutally: “Turning their
nightsticks horizontally, they rushed into the crowd, knocking people over like bowling pins.” G. May, Bending Toward
Justice 87 (2013). Then came men on horseback, “swinging
their clubs and ropes like cowboys driving cattle to market.”
Ibid. The protestors were beaten, knocked unconscious,
and bloodied. Lewis’s skull was fractured. “I thought I was
going to die on this bridge,” he later recalled. Rojas, Selma
Helped Define John Lewis’s Life, N. Y. Times, July 28,
2020.
A galvanized country responded. Ten days after the
Selma march, President Johnson wrote to Congress proposing legislation to “help rid the Nation of racial discrimination in every aspect of the electoral process and thereby insure the right of all to vote.” H. R. Doc. No. 120, at 1. (To
his attorney general, Johnson was still more emphatic: “I
want you to write the goddamnedest toughest voting rights
act that you can devise.” H. Raines, My Soul Is Rested 337
(1983).) And in August 1965, after the bill’s supporters
overcame a Senate filibuster, Johnson signed the Voting
Rights Act into law. Echoing Grant’s description of the Fifteenth Amendment, Johnson called the statute “one of the
most monumental laws in the entire history of American
freedom.” Public Papers of the Presidents, Lyndon B. Johnson, Vol. 2, Aug. 6, 1965, p. 841 (1966) (Johnson Papers).
“After a century’s failure to fulfill the promise” of the Fifteenth Amendment, “passage of the VRA finally led to signal improvement.” Shelby County, 570 U. S., at 562 (Ginsburg, J., dissenting). In the five years after the statute’s
passage, almost as many African Americans registered to
vote in six Southern States as in the entire century before
1965. See Davidson, The Voting Rights Act: A Brief History, in Controversies in Minority Voting 21 (B. Grofman &
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C. Davidson eds. 1992). The crudest attempts to block voting access, like literacy tests and poll taxes, disappeared.
Legislatures often replaced those vote denial schemes with
new measures—mostly to do with districting—designed to
dilute the impact of minority votes. But the Voting Rights
Act, operating for decades at full strength, stopped many of
those measures too. See, e.g., Chisom v. Roemer, 501 U. S.
380 (1991); Allen v. State Bd. of Elections, 393 U. S. 544
(1969). As a famed dissent assessed the situation about a
half-century after the statute’s enactment: The Voting
Rights Act had become “one of the most consequential, efficacious, and amply justified exercises of federal legislative
power in our Nation’s history.” Shelby County, 570 U. S.,
at 562 (Ginsburg, J., dissenting). 1
B
Yet efforts to suppress the minority vote continue. No
one would know this from reading the majority opinion. It
hails the “good news” that legislative efforts had mostly
shifted by the 1980s from vote denial to vote dilution. Ante,
at 7. And then it moves on to other matters, as though the
Voting Rights Act no longer has a problem to address—as
though once literacy tests and poll taxes disappeared, so too
did efforts to curb minority voting. But as this Court recognized about a decade ago, “racial discrimination and racially polarized voting are not ancient history.” Bartlett v.
Strickland, 556 U. S. 1, 25 (2009). Indeed, the problem of
voting discrimination has become worse since that time—
in part because of what this Court did in Shelby County.
——————
1 The majority brands this historical account part of an “extended effort
at misdirection.” Ante, at 22. I am tempted merely to reply: Enough said
about the majority’s outlook on the statute before us. But I will add what
should be obvious—that no one can understand the Voting Rights Act
without recognizing what led Congress to enact it, and what Congress
wanted it to change.
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Weaken the Voting Rights Act, and predictable consequences follow: yet a further generation of voter suppression laws.
Much of the Voting Rights Act’s success lay in its capacity
to meet ever-new forms of discrimination. Experience
showed that “[w]henever one form of voting discrimination
was identified and prohibited, others sprang up in its
place.” Shelby County, 570 U. S., at 560 (Ginsburg, J., dissenting). Combating those efforts was like “battling the Hydra”—or to use a less cultured reference, like playing a
game of whack-a-mole. Ibid. So Congress, in Section 5 of
the Act, gave the Department of Justice authority to review
all new rules devised by jurisdictions with a history of voter
suppression—and to block any that would have discriminatory effects. See 52 U. S. C. §§10304(a)–(b). In that way,
the Act would prevent the use of new, more nuanced methods to restrict the voting opportunities of non-white citizens.
And for decades, Section 5 operated as intended. Between 1965 and 2006, the Department stopped almost 1200
voting laws in covered areas from taking effect. See Shelby
County, 570 U. S., at 571 (Ginsburg, J., dissenting). Some
of those laws used districting to dilute minority voting
strength—making sure that the votes of minority citizens
would carry less weight than the votes of whites in electing
candidates. Other laws, even if facially neutral, disproportionately curbed the ability of non-white citizens to cast a
ballot at all. So, for example, a jurisdiction might require
forms of identification that those voters were less likely to
have; or it might limit voting places and times convenient
for those voters; or it might purge its voter rolls through
mechanisms especially likely to ensnare them. See id., at
574–575. In reviewing mountains of such evidence in 2006,
Congress saw a continuing need for Section 5. Although
“discrimination today is more subtle than the visible methods used in 1965,” Congress found, it still produces “the
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same [effects], namely a diminishing of the minority community’s ability to fully participate in the electoral process.”
H. R. Rep. No. 109–478, p. 6 (2006). Congress thus reauthorized the preclearance scheme for 25 years.
But this Court took a different view. Finding that “[o]ur
country has changed,” the Court saw only limited instances
of voting discrimination—and so no further need for preclearance. Shelby County, 570 U. S., at 547–549, 557. Displacing Congress’s contrary judgment, the Court struck
down the coverage formula essential to the statute’s operation. The legal analysis offered was perplexing: The Court
based its decision on a “principle of equal [state] sovereignty” that a prior decision of ours had rejected—and that
has not made an appearance since. Id., at 544 (majority
opinion); see id., at 587–588 (Ginsburg, J., dissenting).
Worse yet was the Court’s blithe confidence in assessing
what was needed and what was not. “[T]hings have
changed dramatically,” the Court reiterated, id., at 547:
The statute that was once a necessity had become an imposition. But how did the majority know there was nothing
more for Section 5 to do—that the (undoubted) changes in
the country went so far as to make the provision unnecessary? It didn’t, as Justice Ginsburg explained in dissent.
The majority’s faith that discrimination was almost gone
derived, at least in part, from the success of Section 5—from
its record of blocking discriminatory voting schemes. Discarding Section 5 because those schemes had diminished
was “like throwing away your umbrella in a rainstorm because you are not getting wet.” Id., at 590.
The rashness of the act soon became evident. Once Section 5’s strictures came off, States and localities put in place
new restrictive voting laws, with foreseeably adverse effects
on minority voters. On the very day Shelby County issued,
Texas announced that it would implement a strict voteridentification requirement that had failed to clear Section
5. See Elmendorf & Spencer, Administering Section 2 of
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the Voting Rights Act After Shelby County, 115 Colum. L.
Rev. 2143, 2145–2146 (2015). Other States—Alabama, Virginia, Mississippi—fell like dominoes, adopting measures
similarly vulnerable to preclearance review. See ibid. The
North Carolina Legislature, starting work the day after
Shelby County, enacted a sweeping election bill eliminating
same-day registration, forbidding out-of-precinct voting,
and reducing early voting, including souls-to-the-polls Sundays. (That law went too far even without Section 5: A court
struck it down because the State’s legislators had a racially
discriminatory purpose. North Carolina State Conference
of NAACP v. McCrory, 831 F. 3d 204 (CA4 2016).) States
and localities redistricted—drawing new boundary lines or
replacing neighborhood-based seats with at-large seats—in
ways guaranteed to reduce minority representation. See
Elmendorf, 115 Colum. L. Rev., at 2146. And jurisdictions
closed polling places in mostly minority areas, enhancing
an already pronounced problem. See Brief for Leadership
Conference on Civil and Human Rights et al. as Amici Curiae 14–15 (listing closure schemes); Pettigrew, The Racial
Gap in Wait Times, 132 Pol. Sci. Q. 527, 527 (2017) (finding
that lines in minority precincts are twice as long as in white
ones, and that a minority voter is six times more likely to
wait more than an hour). 2
And that was just the first wave of post-Shelby County
——————
2 Although causation is hard to establish definitively, those postShelby County changes appear to have reduced minority participation in
the next election cycle. The most comprehensive study available found
that in areas freed from Section 5 review, white turnout remained the
same, but “minority participation dropped by 2.1 percentage points”—a
stark reversal in direction from prior elections. Ang, Do 40-Year-Old
Facts Still Matter?, 11 Am. Econ. J.: Applied Economics, No. 3, pp. 1, 35
(2019). The results, said the scholar who crunched the numbers, “provide
early evidence that the Shelby ruling may jeopardize decades of voting
rights progress.” Id., at 36. The election laws passed in Shelby County’s
wake “may have negated many of the gains made under preclearance.”
Ibid.
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laws. In recent months, State after State has taken up or
enacted legislation erecting new barriers to voting. See
Brennan Center for Justice, Voting Laws Roundup: May
2021 (online source archived at www.supremecourt.gov)
(compiling legislation). Those laws shorten the time polls
are open, both on Election Day and before. They impose
new prerequisites to voting by mail, and shorten the windows to apply for and return mail ballots. They make it
harder to register to vote, and easier to purge voters from
the rolls. Two laws even ban handing out food or water to
voters standing in line. Some of those restrictions may be
lawful under the Voting Rights Act. But chances are that
some have the kind of impact the Act was designed to prevent—that they make the political process less open to minority voters than to others.
So the Court decides this Voting Rights Act case at a perilous moment for the Nation’s commitment to equal citizenship. It decides this case in an era of voting-rights retrenchment—when too many States and localities are restricting
access to voting in ways that will predictably deprive members of minority groups of equal access to the ballot box. If
“any racial discrimination in voting is too much,” as the
Shelby County Court recited, then the Act still has much to
do. 570 U. S., at 557. Or more precisely, the fraction of the
Act remaining—the Act as diminished by the Court’s hand.
Congress never meant for Section 2 to bear all of the weight
of the Act’s commitments. That provision looks to courts,
not to the Executive Branch, to restrain discriminatory voting practices. And litigation is an after-the-fact remedy, incapable of providing relief until an election—usually, more
than one election—has come and gone. See id., at 572
(Ginsburg, J., dissenting). So Section 2 was supposed to be
a back-up, for all its sweep and power. But after Shelby
County, the vitality of Section 2—a “permanent, nationwide
ban on racial discrimination in voting”—matters more than
ever. Id., at 557 (majority opinion). For after Shelby
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County, Section 2 is what voters have left.
II
Section 2, as drafted, is well-equipped to meet the challenge. Congress meant to eliminate all “discriminatory
election systems or practices which operate, designedly or
otherwise, to minimize or cancel out the voting strength
and political effectiveness of minority groups.” S. Rep. No.
97–417, p. 28 (1982) (S. Rep.). And that broad intent is
manifest in the provision’s broad text. As always, this
Court’s task is to read that language as Congress wrote it—
to give the section all the scope and potency Congress
drafted it to have. So I start by showing how Section 2’s
text requires courts to eradicate voting practices that make
it harder for members of some races than of others to cast a
vote, unless such a practice is necessary to support a strong
state interest. I then show how far from that text the majority strays. Its analysis permits exactly the kind of vote
suppression that Section 2, by its terms, rules out of
bounds.
A
Section 2, as relevant here, has two interlocking parts.
Subsection (a) states the law’s basic prohibition:
“No voting qualification or prerequisite to voting or
standard, practice, or procedure shall be imposed or applied by any State or political subdivision in a manner
which results in a denial or abridgement of the right of
any citizen of the United States to vote on account of
race or color.” 52 U. S. C. §10301(a).
Subsection (b) then tells courts how to apply that bar—or
otherwise said, when to find that an infringement of the
voting right has occurred:
“A violation of subsection (a) is established if, based on
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the totality of circumstances, it is shown that the political processes leading to nomination or election in the
State or political subdivision are not equally open to
participation by members of [a given race] in that
[those] members have less opportunity than other
members of the electorate to participate in the political
process and to elect representatives of their choice.”
§10301(b). 3
Those provisions have a great many words, and I address
them further below. But their essential import is plain:
Courts are to strike down voting rules that contribute to a
racial disparity in the opportunity to vote, taking all the
relevant circumstances into account.
The first thing to note about Section 2 is how far its prohibitory language sweeps. The provision bars any “voting
qualification,” any “prerequisite to voting,” or any “standard, practice, or procedure” that “results in a denial or
abridgement of the right” to “vote on account of race.” The
overlapping list of covered state actions makes clear that
Section 2 extends to every kind of voting or election rule.
Congress carved out nothing pertaining to “voter qualifications or the manner in which elections are conducted.”
Holder v. Hall, 512 U. S. 874, 922 (1994) (THOMAS, J., concurring in judgment). So, for example, the provision “covers
all manner of registration requirements, the practices surrounding registration,” the “locations of polling places, the
times polls are open, the use of paper ballots as opposed to
voting machines, and other similar aspects of the voting
process that might be manipulated to deny any citizen the
right to cast a ballot and have it properly counted.” Ibid.
All those rules and more come within the statute—so long
as they result in a race-based “denial or abridgement” of the
——————
3 A final sentence, not at issue here, specifies that the voting right provided does not entitle minority citizens to proportional representation in
electoral offices. See infra, at 19, n. 6.
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voting right. And the “denial or abridgement” phrase
speaks broadly too. “[A]bridgment necessarily means something more subtle and less drastic than the complete denial
of the right to cast a ballot, denial being separately forbidden.” Bossier, 528 U. S., at 359 (Souter, J., concurring in
part and dissenting in part). It means to “curtail,” rather
than take away, the voting right. American Heritage Dictionary 4 (1969).
The “results in” language, connecting the covered voting
rules to the prohibited voting abridgement, tells courts that
they are to focus on the law’s effects. Rather than hinge
liability on state officials’ motives, Congress made it ride on
their actions’ consequences. That decision was as considered as considered comes. This Court, as the majority
notes, had construed the original Section 2 to apply to facially neutral voting practices “only if [they were] motivated
by a discriminatory purpose.” Bolden, 446 U. S., at 62; see
ante, at 5. Congress enacted the current Section 2 to reverse that outcome—to make clear that “results” alone
could lead to liability. An intent test, the Senate Report
explained, “asks the wrong question.” S. Rep., at 36. If minority citizens “are denied a fair opportunity to participate,”
then “the system should be changed, regardless of ” what
“motives were in an official’s mind.” Ibid. Congress also
saw an intent test as imposing “an inordinately difficult
burden for plaintiffs.” Ibid. Even if state actors had purposefully discriminated, they would likely be “ab[le] to offer
a non-racial rationalization,” supported by “a false trail” of
“official resolutions” and “other legislative history eschewing any racial motive.” Id., at 37. So only a results-focused
statute could prevent States from finding ways to abridge
minority citizens’ voting rights.
But when to conclude—looking to effects, not purposes—
that a denial or abridgment has occurred? Again, answering that question is subsection (b)’s function. See supra, at
12–13. It teaches that a violation is established when,
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“based on the totality of circumstances,” a State’s electoral
system is “not equally open” to members of a racial group.
And then the subsection tells us what that means. A system is not equally open if members of one race have “less
opportunity” than others to cast votes, to participate in politics, or to elect representatives. The key demand, then, is
for equal political opportunity across races.
That equal “opportunity” is absent when a law or practice
makes it harder for members of one racial group, than for
others, to cast ballots. When Congress amended Section 2,
the word “opportunity” meant what it also does today: “a
favorable or advantageous combination of circumstances”
for some action. See American Heritage Dictionary, at 922.
In using that word, Congress made clear that the Voting
Rights Act does not demand equal outcomes. If members of
different races have the same opportunity to vote, but go to
the ballot box at different rates, then so be it—that is their
preference, and Section 2 has nothing to say. But if a law
produces different voting opportunities across races—if it
establishes rules and conditions of political participation
that are less favorable (or advantageous) for one racial
group than for others—then Section 2 kicks in. It applies,
in short, whenever the law makes it harder for citizens of
one race than of others to cast a vote. 4
And that is so even if (as is usually true) the law does not
——————
4 I agree with the majority that “very small differences” among racial
groups do not matter. Ante, at 18. Some racial disparities are too small
to support a finding of unequal access because they are not statistically
significant—that is, because they might have arisen from chance alone.
See Matrixx Initiatives, Inc. v. Siracusano, 563 U. S. 27, 39 (2011). The
statistical significance test is standard in all legal contexts addressing
disparate impact. See Ricci v. DeStefano, 557 U. S. 557, 587 (2009). In
addition, there may be some threshold of what is sometimes called “practical significance”—a level of inequality that, even if statistically meaningful, is just too trivial for the legal system to care about. See Federal
Judicial Center, Reference Manual on Scientific Evidence 252 (3d ed.
2011) (discussing differences that are not “practically important”).
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single out any race, but instead is facially neutral. Suppose,
as Justice Scalia once did, that a county has a law limiting
“voter registration [to] only three hours one day a week.”
Chisom, 501 U. S., at 408 (dissenting opinion). And suppose that policy makes it “more difficult for blacks to register than whites”—say, because the jobs African Americans
disproportionately hold make it harder to take time off in
that window. Ibid. Those citizens, Justice Scalia concluded, would then “have less opportunity ‘to participate in
the political process’ than whites, and §2 would therefore be
violated.” Ibid. (emphasis deleted). In enacting Section 2,
Congress documented many similar (if less extreme) facially neutral rules—“registration requirements,” “voting
and registration hours,” voter “purging” policies, and so
forth—that create disparities in voting opportunities. S.
Rep., at 10, n. 22; H. R. Rep. No. 97–227, pp. 11–17 (1981)
(H. R. Rep.). Those laws, Congress thought, would violate
Section 2, though they were not facially discriminatory, because they gave voters of different races unequal access to
the political process.
Congress also made plain, in calling for a totality-ofcircumstances inquiry, that equal voting opportunity is a
function of both law and background conditions—in other
words, that a voting rule’s validity depends on how the rule
operates in conjunction with facts on the ground. “[T]otality review,” this Court has explained, stems from Congress’s recognition of “the demonstrated ingenuity of state
and local governments in hobbling minority voting power.”
Johnson v. De Grandy, 512 U. S. 997, 1018 (1994). Sometimes, of course, state actions overtly target a single race:
For example, Congress was acutely aware, in amending
Section 2, of the elimination of polling places in African
American neighborhoods. See S. Rep., at 10, 11, and n. 22;
H. R. Rep., at 17, 35. But sometimes government officials
enact facially neutral laws that leverage—and become discriminatory by dint of—pre-existing social and economic
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conditions. The classic historical cases are literacy tests
and poll taxes. A more modern example is the one Justice
Scalia gave, of limited registration hours. Congress knew
how those laws worked: It saw that “inferior education, poor
employment opportunities, and low incomes”—all conditions often correlated with race—could turn even an ordinaryseeming election rule into an effective barrier to minority
voting in certain circumstances. Thornburg v. Gingles, 478
U. S. 30, 69 (1986) (plurality opinion). So Congress demanded, as this Court has recognized, “an intensely local
appraisal” of a rule’s impact—“a searching practical evaluation of the ‘past and present reality.’ ” Id., at 79; De
Grandy, 512 U. S., at 1018 (quoting S. Rep., at 30). “The
essence of a §2 claim,” we have said, is that an election law
“interacts with social and historical conditions” in a particular place to cause race-based inequality in voting opportunity. Gingles, 478 U. S., at 47 (majority opinion). That
interaction is what the totality inquiry is mostly designed
to discover.
At the same time, the totality inquiry enables courts to
take into account strong state interests supporting an election rule. An all-things-considered inquiry, we have explained, is by its nature flexible. See De Grandy, 512 U. S.,
at 1018. On the one hand, it allows no “safe harbor[s]” for
election rules resulting in discrimination. Ibid. On the
other hand, it precludes automatic condemnation of those
rules. Among the “balance of considerations” a court is to
weigh is a State’s need for the challenged policy. Houston
Lawyers’ Assn. v. Attorney General of Tex., 501 U. S. 419,
427 (1991). But in making that assessment of state interests, a court must keep in mind—just as Congress did—the
ease of “offer[ing] a non-racial rationalization” for even blatantly discriminatory laws. S. Rep., at 37; see supra, at 14.
State interests do not get accepted on faith. And even a
genuine and strong interest will not suffice if a plaintiff can
prove that it can be accomplished in a less discriminatory
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way. As we have put the point before: When a less racially
biased law would not “significantly impair[ ] the State’s interest,” the discriminatory election rule must fall. Houston
Lawyers’ Assn., 501 U. S., at 428. 5
So the text of Section 2, as applied in our precedents, tells
us the following, every part of which speaks to the ambition
of Congress’s action. Section 2 applies to any voting rule, of
any kind. The provision prohibits not just the denial but
also the abridgment of a citizen’s voting rights on account
of race. The inquiry is focused on effects: It asks not about
why state officials enacted a rule, but about whether that
rule results in racial discrimination. The discrimination
that is of concern is inequality of voting opportunity. That
kind of discrimination can arise from facially neutral (not
just targeted) rules. There is a Section 2 problem when an
——————
5 The majority pretends that Houston Lawyers’ Assn. did not ask about
the availability of a less discriminatory means of serving the State’s end,
see ante, at 23, n. 16—but the inquiry is right there on page 428 (examining “if [the] impairment of a minority group’s voting strength could be
remedied without significantly impairing the State’s interest in electing
judges on a district-wide basis”). In posing that question, the Court did
what Congress wanted, because absent a necessity test, States could too
easily get away with offering “non-racial” but pretextual “rationalization[s].” S. Rep., at 37; see supra, at 14. And the Court did what it always does in applying laws barring discriminatory effects—ask whether
a challenged policy is necessary to achieve the asserted goal. See infra,
at 26.
Contrary to the majority’s view, that kind of inquiry would not result
in “invalidat[ing] just about any voting rule a State adopts.” Ante, at 24.
A plaintiff bears the burden of showing that a less discriminatory law
would be “at least as effective in achieving the [State’s] legitimate purpose.” Reno v. American Civil Liberties Union, 521 U. S. 844, 874 (1997).
And “cost may be an important factor” in that analysis, so the plaintiff
could not (as the majority proposes) say merely that the State can combat
fraud by “hiring more investigators and prosecutors.” Burwell v. Hobby
Lobby Stores, Inc., 573 U. S. 682, 730 (2014); ante, at 24. Given those
features of the alternative-means inquiry, a State that tries both to serve
its electoral interests and to give its minority citizens equal electoral access will rarely have anything to fear from a Section 2 suit.
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election rule, operating against the backdrop of historical,
social, and economic conditions, makes it harder for minority citizens than for others to cast ballots. And strong state
interests may save an otherwise discriminatory rule, but
only if that rule is needed to achieve them—that is, only if
a less discriminatory rule will not attain the State’s goal.
That is a lot of law to apply in a Section 2 case. Real
law—the kind created by Congress. (A strange thing, to
hear about it all only in a dissent.) 6 None of this law threatens to “take down,” as the majority charges, the mass of
state and local election rules. Ante, at 25. Here is the flipside of what I have said above, now from the plaintiff ’s perspective: Section 2 demands proof of a statistically significant racial disparity in electoral opportunities (not
——————
6 Contra the majority, see ante, at 5–6, 22, and n. 14, the House-Senate
compromise reached in amending Section 2 has nothing to do with the
law relevant here. The majority is hazy about the content of this compromise for a reason: It was about proportional representation. As thenJustice Rehnquist explained, members of the Senate expressed concern
that the “results in” language of the House-passed bill would provide not
“merely for equal ‘access’ to the political process” but also “for proportional representation” of minority voters. Mississippi Republican Executive Committee v. Brooks, 469 U. S. 1002, 1010 (1984) (dissenting opinion). Senator Dole’s solution was to add text making clear that minority
voters had a right to equal voting opportunities, but no right to elect minority candidates “in numbers equal to their proportion in the population.” 52 U. S. C. §10301(b). The Dole Amendment, as Justice Rehnquist
noted, ensured that under the “results in” language equal “ ‘access’ only
was required.” 469 U. S., at 1010–1011; see 128 Cong. Rec. 14132 (1982)
(Sen. Dole explaining that as amended “the focus of the standard is on
whether there is equal access to the political process, not on whether
members of a particular minority group have achieved proportional election results”). Nothing—literally nothing—suggests that the Senate
wanted to water down the equal-access right that everyone agreed the
House’s language covered. So the majority is dead wrong to say that I
want to “undo” the House-Senate compromise. Ante, at 22. It is the majority that wants to transform that compromise to support a view of Section 2 held in neither the House nor the Senate.
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outcomes) resulting from a law not needed to achieve a government’s legitimate goals. That showing is hardly insubstantial; and as a result, Section 2 vote denial suits do not
often succeed (even with lower courts applying the law as
written, not the majority’s new, concocted version). See
Brief for State and Local Election Officials as Amici Curiae
15 (finding only nine winning cases since Shelby County,
each involving “an intensely local appraisal” of a “controversial polic[y] in specific places”). But Section 2 was indeed meant to do something important—crucial to the operation of our democracy. The provision tells courts—
however “radical” the majority might find the idea, ante, at
25—to eliminate facially neutral (as well as targeted) electoral rules that unnecessarily create inequalities of access
to the political process. That is the very project of the statute, as conceived and as written—and now as damaged by
this Court.
B
The majority’s opinion mostly inhabits a law-free zone. It
congratulates itself in advance for giving Section 2’s text
“careful consideration.” Ante, at 14. And then it leaves that
language almost wholly behind. See ante, at 14–21. (Every
once in a while, when its lawmaking threatens to leap off
the page, it thinks to sprinkle in a few random statutory
words.) So too the majority barely mentions this Court’s
precedents construing Section 2’s text. On both those
counts, you can see why. As just described, Section 2’s language is broad. See supra, at 12–20. To read it fairly, then,
is to read it broadly. And to read it broadly is to do much
that the majority is determined to avoid. So the majority
ignores the sweep of Section 2’s prohibitory language. It
fails to note Section 2’s application to every conceivable
kind of voting rule. It neglects to address the provision’s
concern with how those rules may “abridge[ ],” not just
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deny, minority citizens’ voting rights. It declines to consider Congress’s use of an effects test, rather than a purpose
test, to assess the rules’ legality. Nor does the majority
acknowledge the force of Section 2’s implementing provision. The majority says as little as possible about what it
means for voting to be “equally open,” or for voters to have
an equal “opportunity” to cast a ballot. See ante, at 14–15.
It only grudgingly accepts—and then apparently forgets—
that the provision applies to facially neutral laws with discriminatory consequences. Compare ante, at 22, with ante,
at 25. And it hints that as long as a voting system is sufficiently “open,” it need not be equally so. See ante, at 16, 18.
In sum, the majority skates over the strong words Congress
drafted to accomplish its equally strong purpose: ensuring
that minority citizens can access the electoral system as
easily as whites. 7
The majority instead founds its decision on a list of
mostly made-up factors, at odds with Section 2 itself. To
excuse this unusual free-form exercise, the majority notes
——————
7 In a single sentence, the majority huffs that “nobody disputes” various of these “points of law.” Ante, at 21. Excellent! I only wish the majority would take them to heart, both individually and in combination.
For example, the majority says it agrees that Section 2 reaches beyond
denials of voting to any “abridgement.” But then, as I’ll later discuss, it
insists that Section 2 has an interest only in rules that “block or seriously
hinder voting”—which appears to create a “denial or serious abridgement” standard. Ante, at 16; see infra, at 22–23. Or, for example, the
majority says it accepts that Section 2 may prohibit facially neutral election rules. But the majority takes every opportunity of casting doubt on
those applications. Each facially neutral rule it mentions is one that it
“doubt[s]” Congress could have “intended to uproot.” Ante, at 18; see
ante, at 6, 18, 21, 25. And it criticizes this dissent for understanding the
statute (but how could anyone understand it differently?) as focusing on
the racially “disparate impact” of neutral election rules on the opportunity to vote. Ante, at 21. Most fundamentally, the majority refuses to
acknowledge how all the “points of law” it professes to agree with work
in tandem to signal a statute of significant power and scope.
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that Section 2 authorizes courts to conduct a “totality of circumstances” analysis. Ante, at 16. But as described above,
Congress mainly added that language so that Section 2
could protect against “the demonstrated ingenuity of state
and local governments in hobbling minority voting power.”
De Grandy, 512 U. S., at 1018; see supra, at 16–17. The
totality inquiry requires courts to explore how ordinaryseeming laws can interact with local conditions—economic,
social, historical—to produce race-based voting inequalities. That inquiry hardly gives a court the license to devise
whatever limitations on Section 2’s reach it would have
liked Congress to enact. But that is the license the majority
takes. The “important circumstances” it invents all cut in
one direction—toward limiting liability for race-based voting inequalities. Ante, at 16. (Indeed, the majority gratuitously dismisses several factors that point the opposite way.
See ante, at 19–21.) Think of the majority’s list as a set of
extra-textual restrictions on Section 2—methods of counteracting the law Congress actually drafted to achieve the
purposes Congress thought “important.” The list—not a
test, the majority hastens to assure us, with delusions of
modesty—stacks the deck against minority citizens’ voting
rights. Never mind that Congress drafted a statute to protect those rights—to prohibit any number of schemes the
majority’s non-test test makes it possible to save.
Start with the majority’s first idea: a “[m]ere inconvenience[ ]” exception to Section 2. Ante, at 16. Voting, the majority says, imposes a set of “usual burdens”: Some time,
some travel, some rule compliance. Ibid. And all of that is
beneath the notice of Section 2—even if those burdens fall
highly unequally on members of different races. See ibid.
But that categorical exclusion, for seemingly small (or
“[un]usual” or “[un]serious”) burdens, is nowhere in the provision’s text. To the contrary (and as this Court has recognized before), Section 2 allows no “safe harbor[s]” for election rules resulting in disparate voting opportunities. De
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Grandy, 512 U. S., at 1018; see supra, at 17. The section
applies to any discriminatory “voting qualification,” “prerequisite to voting,” or “standard, practice, or procedure”—
even the kind creating only (what the majority thinks of as)
an ordinary burden. And the section cares about any racebased “abridgments” of voting, not just measures that come
near to preventing that activity. Congress, recall, was intent on eradicating the “subtle, as well as the obvious,”
ways of suppressing minority voting. Allen, 393 U. S., at
565; see supra, at 14. One of those more subtle ways is to
impose “inconveniences,” especially a collection of them, differentially affecting members of one race. The certain result—because every inconvenience makes voting both
somewhat more difficult and somewhat less likely—will be
to deter minority votes. In countenancing such an election
system, the majority departs from Congress’s vision, set
down in text, of ensuring equal voting opportunity. It
chooses equality-lite.
And what is a “mere inconvenience” or “usual burden” anyway? The drafters of the Voting Rights Act understood
that “social and historical conditions,” including disparities
in education, wealth, and employment, often affect opportunities to vote. Gingles, 478 U. S., at 47; see supra, at 16–
17. What does not prevent one citizen from casting a vote
might prevent another. How is a judge supposed to draw
an “inconvenience” line in some reasonable place, taking
those differences into account? Consider a law banning the
handing out of water to voters. No more than—or not
even—an inconvenience when lines are short; but what of
when they are, as in some neighborhoods, hours-long? The
point here is that judges lack an objective way to decide
which voting obstacles are “mere” and which are not, for all
voters at all times. And so Section 2 does not ask the question.
The majority’s “multiple ways to vote” factor is similarly
flawed. Ante, at 18. True enough, a State with three ways
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to vote (say, on Election Day; early in person; or by mail)
may be more “open” than a State with only one (on Election
Day). And some other statute might care about that. But
Section 2 does not. What it cares about is that a State’s
“political processes” are “equally open” to voters of all races.
And a State’s electoral process is not equally open if, for example, the State “only” makes Election Day voting by members of one race peculiarly difficult. The House Report on
Section 2 addresses that issue. It explains that an election
system would violate Section 2 if minority citizens had a
lesser opportunity than white citizens to use absentee ballots. See H. R. Rep., at 31, n. 106. Even if the minority
citizens could just as easily vote in person, the scheme
would “result in unequal access to the political process.”
Id., at 31. That is not some piece of contestable legislative
history. It is the only reading of Section 2 possible, given
the statute’s focus on equality. Maybe the majority does not
mean to contest that proposition; its discussion of this supposed factor is short and cryptic. But if the majority does
intend to excuse so much discrimination, it is wrong. Making one method of voting less available to minority citizens
than to whites necessarily means giving the former “less
opportunity than other members of the electorate to participate in the political process.” §10301(b).
The majority’s history-and-commonality factor also
pushes the inquiry away from what the statute demands.
The oddest part of the majority’s analysis is the idea that
“what was standard practice when §2 was amended in 1982
is a relevant consideration.” Ante, at 16. The 1982 state of
the world is no part of the Section 2 test. An election rule
prevalent at that time may make voting harder for minority
than for white citizens; Section 2 then covers such a rule, as
it covers any other. And contrary to the majority’s unsupported speculation, Congress “intended” exactly that. Ante,
at 17; see H. R. Rep., at 14 (explaining that the Act aimed
to eradicate the “numerous practices and procedures which
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act as continued barriers to registration and voting”). 8 Section 2 was meant to disrupt the status quo, not to preserve
it—to eradicate then-current discriminatory practices, not
to set them in amber. See Bossier, 528 U. S., at 334 (under
Section 2, “[i]f the status quo” abridges the right to vote “relative to what the right to vote ought to be, the status quo
itself must be changed”). 9 And as to election rules common
now, the majority oversimplifies. Even if those rules are
unlikely to violate Section 2 everywhere, they may easily do
so somewhere. That is because the demographics and political geography of States vary widely and Section 2’s application depends on place-specific facts. As we have recognized, the statute calls for “an intensely local appraisal,”
not a count-up-the-States exercise. Gingles, 478 U. S., at
79; see supra, at 17. This case, as I’ll later discuss, offers a
perfect illustration of how the difference between those two
approaches can matter. See infra, at 29–40.
——————
8 The House Report listed some of those offensive, even though facially
neutral and then-prevalent, practices: “inconvenient location and hours
of registration, dual registration for county and city elections,” “frequent
and unnecessary purgings and burdensome registration requirements,
and failure to provide . . . assistance to illiterates.” H. R. Rep., at 14. So
too the Senate Report complained of “inconvenient voting and registration hours” and “reregistration requirements and purging of voters.”
S. Rep., at 10, n. 22; see supra, at 16.
9 Even setting aside Section 2’s status-quo-disrupting lean, this Court
has long rejected—including just last Term—the majority’s claim that
the state of the world at the time of a statute’s enactment provides a
useful “benchmark[ ]” when applying a broadly written law. Ante, at 17.
Such a law will typically come to encompass applications—even “important” ones—that were not “foreseen at the time of enactment.” Bostock v. Clayton County, 590 U. S. ___, ___ (2020) (slip op., at 26). To prevent that from happening—as the majority does today, on the ground
that Congress simply must have “intended” it—is “to displace the plain
meaning of the law in favor of something lying behind it.” Ibid.; see id.,
at ___ (slip op., at 30) (When a law is “written in starkly broad terms,” it
is “virtually guaranteed that unexpected applications [will] emerge over
time”).
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That leaves only the majority’s discussion of state interests, which is again skewed so as to limit Section 2 liability.
No doubt that under our precedent, a state interest in an
election rule “is a legitimate factor to be considered.” Houston Lawyers’ Assn., 501 U. S., at 426. But the majority
wrongly dismisses the need for the closest possible fit between means and end—that is, between the terms of the
rule and the State’s asserted interest. Ante, at 21. In the
past, this Court has stated that a discriminatory election
rule must fall, no matter how weighty the interest claimed,
if a less biased law would not “significantly impair[ that]
interest.” Houston Lawyers’ Assn., 501 U. S., at 428; see
supra, at 17–18, and n. 5. And as the majority concedes, we
apply that kind of means-end standard in every other context—employment, housing, banking—where the law addresses racially discriminatory effects: There, the rule must
be “strict[ly] necess[ary]” to the interest. Ante, at 21; see,
e.g., Albemarle Paper Co. v. Moody, 422 U. S. 405, 425
(1975) (holding that an employment policy cannot stand if
another policy, “without a similarly undesirable racial effect, would also serve the employer’s legitimate interest”).
The majority argues that “[t]he text of [those] provisions”
differs from Section 2’s. Ante, at 20. But if anything, Section 2 gives less weight to competing interests: Unlike in
most discrimination laws, they enter the inquiry only
through the provision’s reference to the “totality of circumstances”—through, then, a statutory backdoor. So the majority falls back on the idea that “[d]emanding such a tight
fit would have the effect of invalidating a great many neutral voting regulations.” Ante, at 21; see ante, at 25. But a
state interest becomes relevant only when a voting rule,
even if neutral on its face, is found not neutral in operation—only, that is, when the rule provides unequal access
to the political process. Apparently, the majority does not
want to “invalidate [too] many” of those actually discriminatory rules. But Congress had a different goal in enacting
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Section 2.
The majority’s approach, which would ask only whether
a discriminatory law “reasonably pursue[s] important state
interests,” gives election officials too easy an escape from
Section 2. Ante, at 25 (emphasis added). Of course preventing voter intimidation is an important state interest. And
of course preventing election fraud is the same. But those
interests are also easy to assert groundlessly or pretextually in voting discrimination cases. Congress knew that
when it passed Section 2. Election officials can all too often,
the Senate Report noted, “offer a non-racial rationalization”
for even laws that “purposely discriminate[ ].” S. Rep.,
at 37; see supra, at 14, 17–18, and n. 5. A necessity test
filters out those offerings. See, e.g., Albemarle, 422 U. S.,
at 425. It thereby prevents election officials from flouting,
circumventing, or discounting Section 2’s command not to
discriminate.
In that regard, the past offers a lesson to the present.
Throughout American history, election officials have asserted anti-fraud interests in using voter suppression laws.
Poll taxes, the classic mechanism to keep black people from
voting, were often justified as “preserv[ing] the purity of the
ballot box [and] facilitat[ing] honest elections.” J. Kousser,
The Shaping of Southern Politics 111, n. 9 (1974). A raft of
election regulations—including “elaborate registration procedures” and “early poll closings”—similarly excluded white
immigrants (Irish, Italians, and so on) from the polls on the
ground of “prevent[ing] fraud and corruption.” Keyssar
159; see ibid. (noting that in those times “claims of widespread corruption” were backed “almost entirely” by “anecdotes [with] little systematic investigation or evidence”).
Take even the majority’s example of a policy advancing an
“important state interest”: “the use of private voting
booths,” in which voters marked their own ballots. Ante, at
19. In the majority’s high-minded account, that innovation—then known as the Australian voting system, for the
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country that introduced it—served entirely to prevent undue influence. But when adopted, it also prevented many
illiterate citizens—especially African Americans—from voting. And indeed, that was partly the point. As an 1892
Arkansas song went:
The Australian Ballot works like a charm,
It makes them think and scratch,
And when a Negro gets a ballot
He has certainly got his match.
Kousser 54. Across the South, the Australian ballot decreased voter participation among whites by anywhere
from 8% to 28% but among African Americans by anywhere
from 15% to 45%. See id., at 56. Does that mean secret
ballot laws violate Section 2 today? Of course not. But
should the majority’s own example give us all a bit of pause?
Yes, it should. It serves as a reminder that States have always found it natural to wrap discriminatory policies in
election-integrity garb.
Congress enacted Section 2 to prevent those maneuvers
from working. It knew that States and localities had over
time enacted measure after measure imposing discriminatory voting burdens. And it knew that governments were
proficient in justifying those measures on non-racial
grounds. So Congress called a halt. It enacted a statute
that would strike down all unnecessary laws, including facially neutral ones, that result in members of a racial group
having unequal access to the political process.
But the majority is out of sympathy with that measure.
The majority thinks a statute that would remove those laws
is not, as Justice Ginsburg once called it, “consequential,
efficacious, and amply justified.” Shelby County, 570 U. S.,
at 562 (dissenting opinion). Instead, the majority thinks it
too “radical” to stomach. Ante, at 21, 25. The majority objects to an excessive “transfer of the authority to set voting
rules from the States to the federal courts.” Ante, at 25. It
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even sees that transfer as “[un]democratic.” Ibid. But
maybe the majority should pay more attention to the “historical background” that it insists “does not tell us how to
decide this case.” Ante, at 21. That history makes clear the
incongruity, in interpreting this statute, of the majority’s
paean to state authority—and conversely, its denigration of
federal responsibility for ensuring non-discriminatory voting rules. The Voting Rights Act was meant to replace state
and local election rules that needlessly make voting harder
for members of one race than for others. The text of the Act
perfectly reflects that objective. The “democratic” principle
it upholds is not one of States’ rights as against federal
courts. The democratic principle it upholds is the right of
every American, of every race, to have equal access to the
ballot box. The majority today undermines that principle
as it refuses to apply the terms of the statute. By declaring
some racially discriminatory burdens inconsequential, and
by refusing to subject asserted state interests to serious
means-end scrutiny, the majority enables voting discrimination.
III
Just look at Arizona. Two of that State’s policies disproportionately affect minority citizens’ opportunity to vote.
The first—the out-of-precinct policy—results in Hispanic
and African American voters’ ballots being thrown out at a
statistically higher rate than those of whites. And whatever the majority might say about the ordinariness of such
a rule, Arizona applies it in extra-ordinary fashion: Arizona
is the national outlier in dealing with out-of-precinct votes,
with the next-worst offender nowhere in sight. The second
rule—the ballot-collection ban—makes voting meaningfully more difficult for Native American citizens than for
others. And nothing about how that ban is applied is
“usual” either—this time because of how many of the
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State’s Native American citizens need to travel long distances to use the mail. Both policies violate Section 2, on a
straightforward application of its text. Considering the “totality of circumstances,” both “result in” members of some
races having “less opportunity than other members of the
electorate to participate in the political process and to elect
a representative of their choice.” §10301(b). The majority
reaches the opposite conclusion because it closes its eyes to
the facts on the ground. 10
A
Arizona’s out-of-precinct policy requires discarding any
Election Day ballot cast elsewhere than in a voter’s assigned precinct. Under the policy, officials throw out every
choice in every race—including national or statewide races
(e.g., for President or Governor) that appear identically on
every precinct’s ballot. The question is whether that policy
unequally affects minority citizens’ opportunity to cast a
vote.
Although the majority portrays Arizona’s use of the rule
as “unremarkable,” ante, at 26, the State is in fact a national aberration when it comes to discarding out-ofprecinct ballots. In 2012, about 35,000 ballots across the
country were thrown out because they were cast at the
wrong precinct. See U. S. Election Assistance Commission,
2012 Election Administration and Voting Survey 53 (2013).
Nearly one in three of those discarded votes—10,979—was
cast in Arizona. Id., at 52. As the Court of Appeals concluded, and the chart below indicates, Arizona threw away
ballots in that year at 11 times the rate of the second-place
discarder (Washington State). Democratic Nat. Committee
v. Hobbs, 948 F. 3d 989, 1001 (CA9 2020); see App. 72.
Somehow the majority labels that difference “marginal[ ],”
——————
10 Because I would affirm the Court of Appeals’ holding that the effects
of these policies violate Section 2, I need not pass on that court’s alternative holding that the laws were enacted with discriminatory intent.
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ante, at 27, but it is anything but. More recently, the number of discarded ballots in the State has gotten smaller: Arizona counties have increasingly abandoned precinct-based
voting (in favor of county-wide “vote centers”), so the out-ofprecinct rule has fewer votes to operate on. And the majority primarily relies on those latest (2016) numbers. But
across the five elections at issue in this litigation (2008–
2016), Arizona threw away far more out-of-precinct votes—
almost 40,000—than did any other State in the country.

Votes in such numbers can matter—enough for Section 2
to apply. The majority obliquely suggests not, comparing
the smallish number of thrown-out votes (minority and nonminority alike) to the far larger number of votes cast and
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counted. See ante, at 27. But elections are often fought and
won at the margins—certainly in Arizona. Consider the
number of votes separating the two presidential candidates
in the most recent election: 10,457. That is fewer votes than
Arizona discarded under the out-of-precinct policy in two of
the prior three presidential elections. This Court previously rejected the idea—the “erroneous assumption”—“that
a small group of voters can never influence the outcome of
an election.” Chisom, 501 U. S., at 397, n. 24. For that reason, we held that even “a small minority” group can claim
Section 2 protection. See ibid. Similarly here, the out-ofprecinct policy—which discards thousands upon thousands
of ballots in every election—affects more than sufficient
votes to implicate Section 2’s guarantee of equal electoral
opportunity.
And the out-of-precinct policy operates unequally: Ballots
cast by minorities are more likely to be discarded. In 2016,
Hispanics, African Americans, and Native Americans were
about twice as likely—or said another way, 100% more
likely—to have their ballots discarded than whites. See
App. 122. And it is possible to break that down a bit. Sixty
percent of the voting in Arizona is from Maricopa County.
There, Hispanics were 110% more likely, African Americans 86% more likely, and Native Americans 73% more
likely to have their ballots tossed. See id., at 153. Pima
County, the next largest county, provides another 15% of
the statewide vote. There, Hispanics were 148% more
likely, African Americans 80% more likely, and Native
Americans 74% more likely to lose their votes. See id., at
157. The record does not contain statewide figures for 2012.
But in Maricopa and Pima Counties, the percentages were
about the same as in 2016. See id., at 87, 91. Assessing
those disparities, the plaintiffs’ expert found, and the District Court accepted, that the discriminatory impact of the
out-of-precinct policy was statistically significant—meaning, again, that it was highly unlikely to occur by chance.
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See Democratic Nat. Committee v. Reagan, 329 F. Supp. 3d
824, 871 (Ariz. 2018); supra, at 15, n. 4.
The majority is wrong to assert that those statistics are
“highly misleading.” Ante, at 28. In the majority’s view,
they can be dismissed because the great mass of voters are
unaffected by the out-of-precinct policy. See ibid. But Section 2 is less interested in “absolute terms” (as the majority
calls them) than in relative ones. Ante, at 27; see supra, at
14–15. Arizona’s policy creates a statistically significant
disparity between minority and white voters: Because of
the policy, members of different racial groups do not in fact
have an equal likelihood of having their ballots counted.
Suppose a State decided to throw out 1% of the Hispanic
vote each election. Presumably, the majority would not approve the action just because 99% of the Hispanic vote is
unaffected. Nor would the majority say that Hispanics in
that system have an equal shot of casting an effective ballot. Here, the policy is not so overt; but under Section 2,
that difference does not matter. Because the policy “results
in” statistically significant inequality, it implicates Section
2. And the kind of inequality that the policy produces is not
the kind only a statistician could see. A rule that throws
out, each and every election, thousands of votes cast by minority citizens is a rule that can affect election outcomes. If
you were a minority vote suppressor in Arizona or elsewhere, you would want that rule in your bag of tricks. You
would not think it remotely irrelevant.
And the case against Arizona’s policy grows only stronger
the deeper one digs. The majority fails to conduct the
“searching practical evaluation” of “past and present reality” that Section 2’s “totality of circumstances” inquiry demands. De Grandy, 512 U. S., at 1018. Had the majority
done so, it would have discovered why Arizona’s out-ofprecinct policy has such a racially disparate impact on voting opportunity. Much of the story has to do with the siting
and shifting of polling places. Arizona moves polling places
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at a startling rate. Maricopa County (recall, Arizona’s largest by far) changed 40% or more of polling places before both
the 2008 and the 2012 elections. See 329 F. Supp. 3d, at
858 (noting also that changes “continued to occur in 2016”).
In 2012 (the election with the best data), voters affected by
those changes had an out-of-precinct voting rate that was
40% higher than other voters did. See ibid. And, critically,
Maricopa’s relocations hit minority voters harder than others. In 2012, the county moved polling stations in African
American and Hispanic neighborhoods 30% more often
than in white ones. See App. 110–111. The odds of those
changes leading to mistakes increased yet further because
the affected areas are home to citizens with relatively low
education and income levels. See id., at 170–171. And even
putting relocations aside, the siting of polling stations in
minority areas caused significant out-of-precinct voting.
Hispanic and Native American voters had to travel further
than white voters did to their assigned polling places. See
id., at 109. And all minority voters were disproportionately
likely to be assigned to polling places other than the ones
closest to where they lived. See id., at 109, and n. 30, 175–
176. Small wonder, given such siting decisions, that minority voters found it harder to identify and get to their correct
precincts. But the majority does not address these matters. 11
——————
11 The majority’s excuse for failing to consider the plaintiffs’ evidence
on Arizona’s siting of polling places is that the plaintiffs did not bring a
separate claim against those practices. See ante, at 30, n. 18. If that
sounds odd, it is. The majority does not contest that the evidence on
polling-place siting is relevant to the plaintiffs’ challenge to the out-ofprecinct policy. Nor could the majority do so. The siting practices are
one of the background conditions against which the out-of-precinct policy
operates—exactly the kind of thing that a totality-of-circumstances analysis demands a court take into account. To refuse to think about those
practices because the plaintiffs might have brought a freestanding claim
against them is to impose an out-of-thin-air pleading requirement that
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Facts also undermine the State’s asserted interests,
which the majority hangs its hat on. A government interest, as even the majority recognizes, is “merely one factor to
be considered” in Section 2’s totality analysis. Houston
Lawyers’ Assn., 501 U. S., at 427; see ante, at 19. Here, the
State contends that it needs the out-of-precinct policy to
support a precinct-based voting system. But 20 other
States combine precinct-based systems with mechanisms
for partially counting out-of-precinct ballots (that is, counting the votes for offices like President or Governor). And
the District Court found that it would be “administratively
feasible” for Arizona to join that group. 329 F. Supp. 3d, at
860. Arizona—echoed by the majority—objects that adopting a partial-counting approach would decrease compliance
with the vote-in-your-precinct rule (by reducing the penalty
for a voter’s going elsewhere). But there is more than a
little paradox in that response. We know from the extraordinary number of ballots Arizona discards that its current
system fails utterly to “induce[ ] compliance.” Ante, at 28–
29; see supra, at 30–31. Presumably, that is because the
system—most notably, its placement and shifting of polling
places—sows an unparalleled level of voter confusion. A
State that makes compliance with an election rule so unusually hard is in no position to claim that its interest in “induc[ing] compliance” outweighs the need to remedy the
race-based discrimination that rule has caused.
B
Arizona’s law mostly banning third-party ballot collection
also results in a significant race-based disparity in voting
opportunities. The problem with that law again lies in facts
nearly unique to Arizona—here, the presence of rural Native American communities that lack ready access to mail
——————
operates to exclude exactly the evidence that most strongly signals a Section 2 violation.
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service. Given that circumstance, the Arizona statute discriminates in just the way Section 2 proscribes. The majority once more comes to a different conclusion only by ignoring the local conditions with which Arizona’s law interacts.
The critical facts for evaluating the ballot-collection rule
have to do with mail service. Most Arizonans vote by mail.
But many rural Native American voters lack access to mail
service, to a degree hard for most of us to fathom. Only 18%
of Native voters in rural counties receive home mail delivery, compared to 86% of white voters living in those counties. See 329 F. Supp. 3d, at 836. And for many or most,
there is no nearby post office. Native Americans in rural
Arizona “often must travel 45 minutes to 2 hours just to get
to a mailbox.” 948 F. 3d, at 1006; see 329 F. Supp. 3d, at
869 (“Ready access to reliable and secure mail service is
nonexistent” in some Native American communities). And
between a quarter to a half of households in these Native
communities do not have a car. See ibid. So getting ballots
by mail and sending them back poses a serious challenge
for Arizona’s rural Native Americans. 12
For that reason, an unusually high rate of Native Americans used to “return their early ballots with the assistance
of third parties.” Id., at 870. 13 As the District Court found:
“[F]or many Native Americans living in rural locations,”
——————
12 Certain Hispanic communities in Arizona confront similar difficulties. For example, in the border town of San Luis, which is 98% Hispanic,
“[a]lmost 13,000 residents rely on a post office located across a major
highway” for their mail service. 329 F. Supp. 3d, at 869. The median
income in San Luis is $22,000, so “many people [do] not own[ ] cars”—
making it “difficult” to “receiv[e] and send[ ] mail.” Ibid.
13 The majority faults the plaintiffs for failing to provide “concrete” statistical evidence on this point. See ante, at 31. But no evidence of that
kind exists: Arizona has never compiled data on third-party ballot collection. And the witness testimony the plaintiffs offered in its stead allowed
the District Court to conclude that minority voters, and especially Native
Americans, disproportionately needed third-party assistance to vote.
See 329 F. Supp. 3d, at 869–870.
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voting “is an activity that requires the active assistance of
friends and neighbors.” Ibid. So in some Native communities, third-party collection of ballots—mostly by fellow clan
members—became “standard practice.” Ibid. And stopping
it, as one tribal election official testified, “would be a huge
devastation.” Ibid.; see Brief for Navajo Nation as Amicus
Curiae 19–20 (explaining that ballot collection is how Navajo voters “have historically handled their mail-in ballots”).
Arizona has always regulated these activities to prevent
fraud. State law makes it a felony offense for a ballot collector to fail to deliver a ballot. See Ariz. Rev. Stat. Ann.
§16–1005 (Cum. Supp. 2020). It is also a felony for a ballot
collector to tamper with a ballot in any manner. See ibid.
And as the District Court found, “tamper evident envelopes
and a rigorous voter signature verification procedure” protect against any such attempts. 329 F. Supp. 3d, at 854.
For those reasons and others, no fraud involving ballot collection has ever come to light in the State. Id., at 852.
Still, Arizona enacted—with full knowledge of the likely
discriminatory consequences—the near-blanket ballot-collection ban challenged here. The first version of the law—
much less stringent than the current one—passed the Arizona Legislature in 2011. But the Department of Justice,
in its Section 5 review, expressed skepticism about the statute’s compliance with the Voting Rights Act, and the legislature decided to repeal the law rather than see it blocked
(and thereby incur statutory penalties). See 329 F. Supp.
3d, at 880; 52 U. S. C. §10303(a)(1)(E) (providing that if a
state law fails Section 5 review, the State may not escape
the preclearance process for another 10 years). Then, this
Court decided Shelby County. With Section 5 gone, the
State Legislature felt free to proceed with a new ballot-collection ban, despite the potentially discriminatory effects
that the preclearance process had revealed. The enacted
law contains limited exceptions for family members and
caregivers. But it includes no similar exceptions for clan
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members or others with Native kinship ties. They and anyone else who picks up a neighbor’s ballot and takes it to a
post office, or delivers it to an election site, is punishable as
a felon. See Ariz. Rev. Stat. §16–1005(H).
Put all of that together, and Arizona’s ballot-collection
ban violates Section 2. The ban interacts with conditions
on the ground—most crucially, disparate access to mail service—to create unequal voting opportunities for Native
Americans. Recall that only 18% of rural Native Americans
in the State have home delivery; that travel times of an
hour or more to the nearest post office are common; that
many members of the community do not have cars. See supra, at 36. Given those facts, the law prevents many Native
Americans from making effective use of one of the principal
means of voting in Arizona. 14 What is an inconsequential
burden for others is for these citizens a severe hardship.
And the State has shown no need for the law to go so far.
Arizona, as noted above, already has statutes in place to
deter fraudulent collection practices. See supra, at 37.
Those laws give every sign of working. Arizona has not offered any evidence of fraud in ballot collection, or even an
account of a harm threatening to happen. See 329 F. Supp.
3d, at 852 (“[T]here has never been a case of voter fraud
associated with ballot collection charged in Arizona”). And
anyway, Arizona did not have to entirely forego a ballot-collection restriction to comply with Section 2. It could, for
——————
14 To make matters worse, in-person voting does not provide a feasible
alternative for many rural Native voters. Given the low population density on Arizona’s reservations, the distance to an assigned polling place—
like that to a post office—is usually long. Again, many Native citizens
do not own cars. And the State’s polling-place siting practices cause some
voters to go to the wrong precincts. Respecting the last factor, the District Court found that because Navajo voters “lack standard addresses[,]
their precinct assignments” are “based upon guesswork.” Democratic
Nat. Committee v. Reagan, 329 F. Supp. 3d 824, 873 (Ariz. 2018). As a
result, there is frequent “confusion about the voter’s correct polling
place.” Ibid.
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example, have added an exception to the statute for Native
clan or kinship ties, to accommodate the special, “intensely
local” situation of the rural Native American community.
Gingles, 478 U. S., at 79. That Arizona did not do so shows,
at best, selective indifference to the voting opportunities of
its Native American citizens.
The majority’s opinion fails to acknowledge any of these
facts. It quotes extensively from the District Court’s finding
that the ballot-collection ban does not interfere with the
voting opportunities of minority groups generally. See ante,
at 31, n. 19. But it never addresses the court’s separate
finding that the ban poses a unique burden for Native
Americans. See supra, at 36–37. Except in a pair of footnotes responding to this dissent, the term “Native American” appears once (count it, once) in the majority’s five-page
discussion of Arizona’s ballot-collection ban. So of course
that community’s strikingly limited access to mail service
is not addressed. 15 In the majority’s alternate world, the
——————
15 In one of those footnotes, the majority defends its omission by saying
that “no individual [Native American] voter testified that [the collection
ban] would make it significantly more difficult for him or her to vote.”
Ante, at 34, n. 21. But as stated above, the District Court found, based
on the testimony of “lawmakers, elections officials[,] community advocates,” and tribal representatives, that the ban would have that effect for
many Native American voters. 329 F. Supp. 3d, at 868; see id., at 870
(“[F]or many Native Americans living in rural locations,” voting “is an
activity that requires the active assistance of friends and neighbors”);
supra, at 36–37. The idea that the claim here fails because the plaintiffs
did not produce less meaningful evidence (a single person’s experience)
does not meet the straight-face standard. And the majority’s remaining
argument is, if anything, more eccentric. Here, the majority assures us
that the Postal Service has a “statutory obligation[ ]” to provide “effective
and regular postal services to rural areas.” Ante, at 34, n. 21. But the
record shows what the record shows—once again, in the Court of Appeals’ words, that Native Americans in rural Arizona “often must travel
45 minutes to 2 hours just to get to a mailbox.” Democratic Nat. Committee v. Hobbs, 948 F. 3d 989, 1006 (CA9 2020). That kind of background circumstance is central to Section 2’s totality-of-circumstances
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collection ban is just a “usual burden[ ] of voting” for everyone. Ante, at 30. And in that world, “[f]raud is a real risk”
of ballot collection—as to every community, in every circumstance—just because the State in litigation asserts that
it is. Ante, at 33. The State need not even show that the
discriminatory rule it enacted is necessary to prevent the
fraud it purports to fear. So the State has no duty to substitute a non-discriminatory rule that would adequately
serve its professed goal. Like the rest of today’s opinion, the
majority’s treatment of the collection ban thus flouts what
Section 2 commands: the eradication of election rules resulting in unequal opportunities for minority voters.
IV
Congress enacted the Voting Rights Act to address a deep
fault of our democracy—the historical and continuing attempt to withhold from a race of citizens their fair share of
influence on the political process. For a century, African
Americans had struggled and sacrificed to wrest their voting rights from a resistant Nation. The statute they and
their allies at long last attained made a promise to all
Americans. From then on, Congress demanded, the political process would be equally open to every citizen, regardless of race.
One does not hear much in the majority opinion about
that promise. One does not hear much about what brought
Congress to enact the Voting Rights Act, what Congress
hoped for it to achieve, and what obstacles to that vision
remain today. One would never guess that the Act is, as
the President who signed it wrote, “monumental.” Johnson
Papers 841. For all the opinion reveals, the majority might
——————
analysis—and here produces a significant racial disparity in the opportunity to vote. The majority’s argument to the contrary is no better than
if it condoned a literacy test on the ground that a State had long had a
statutory obligation to teach all its citizens to read and write.
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be considering any old piece of legislation—say, the Lanham Act or ERISA.
But then, at least, the majority should treat the Voting
Rights Act as if it were ordinary legislation. The Court always says that it must interpret a statute according to its
text—that it has no warrant to override congressional
choices. But the majority today flouts those choices with
abandon. The language of Section 2 is as broad as broad
can be. It applies to any policy that “results in” disparate
voting opportunities for minority citizens. It prohibits,
without any need to show bad motive, even facially neutral
laws that make voting harder for members of one race than
of another, given their differing life circumstances. That is
the expansive statute Congress wrote, and that our prior
decisions have recognized. But the majority today lessens
the law—cuts Section 2 down to its own preferred size. The
majority creates a set of extra-textual exceptions and considerations to sap the Act’s strength, and to save laws like
Arizona’s. No matter what Congress wanted, the majority
has other ideas.
This Court has no right to remake Section 2. Maybe some
think that vote suppression is a relic of history—and so the
need for a potent Section 2 has come and gone. Cf. Shelby
County, 570 U. S., at 547 (“[T]hings have changed dramatically”). But Congress gets to make that call. Because it has
not done so, this Court’s duty is to apply the law as it is
written. The law that confronted one of this country’s most
enduring wrongs; pledged to give every American, of every
race, an equal chance to participate in our democracy; and
now stands as the crucial tool to achieve that goal. That
law, of all laws, deserves the sweep and power Congress
gave it. That law, of all laws, should not be diminished by
this Court.
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Mahanoy Area High School student B. L. failed to make the school’s varsity cheerleading squad. While visiting a local convenience store over
the weekend, B. L. posted two images on Snapchat, a social media application for smartphones that allows users to share temporary images
with selected friends. B. L.’s posts expressed frustration with the
school and the school’s cheerleading squad, and one contained vulgar
language and gestures. When school officials learned of the posts, they
suspended B. L. from the junior varsity cheerleading squad for the upcoming year. After unsuccessfully seeking to reverse that punishment,
B. L. and her parents sought relief in federal court, arguing inter alia
that punishing B. L. for her speech violated the First Amendment. The
District Court granted an injunction ordering the school to reinstate
B. L. to the cheerleading team. Relying on Tinker v. Des Moines Independent Community School Dist., 393 U. S. 503, to grant B. L.’s subsequent motion for summary judgment, the District Court found that
B. L.’s punishment violated the First Amendment because her Snapchat posts had not caused substantial disruption at the school. The
Third Circuit affirmed the judgment, but the panel majority reasoned
that Tinker did not apply because schools had no special license to regulate student speech occurring off campus.
Held: While public schools may have a special interest in regulating
some off-campus student speech, the special interests offered by the
school are not sufficient to overcome B. L.’s interest in free expression
in this case. Pp. 4–11.
(a) In Tinker, we indicated that schools have a special interest in
regulating on-campus student speech that “materially disrupts class-
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work or involves substantial disorder or invasion of the rights of others.” 393 U. S., at 513. The special characteristics that give schools
additional license to regulate student speech do not always disappear
when that speech takes place off campus. Circumstances that may
implicate a school’s regulatory interests include serious or severe bullying or harassment targeting particular individuals; threats aimed at
teachers or other students; the failure to follow rules concerning lessons, the writing of papers, the use of computers, or participation in
other online school activities; and breaches of school security devices.
Pp. 4–6.
(b) But three features of off-campus speech often, even if not always,
distinguish schools’ efforts to regulate off-campus speech. First, a
school will rarely stand in loco parentis when a student speaks off campus. Second, from the student speaker’s perspective, regulations of offcampus speech, when coupled with regulations of on-campus speech,
include all the speech a student utters during the full 24-hour day.
That means courts must be more skeptical of a school’s efforts to regulate off-campus speech, for doing so may mean the student cannot engage in that kind of speech at all. Third, the school itself has an interest in protecting a student’s unpopular expression, especially when the
expression takes place off campus, because America’s public schools
are the nurseries of democracy. Taken together, these three features
of much off-campus speech mean that the leeway the First Amendment
grants to schools in light of their special characteristics is diminished.
Pp. 6–8.
(c) The school violated B. L.’s First Amendment rights when it suspended her from the junior varsity cheerleading squad. Pp. 8–11.
(1) B. L.’s posts are entitled to First Amendment protection. The
statements made in B. L.’s Snapchats reflect criticism of the rules of a
community of which B. L. forms a part. And B. L.’s message did not
involve features that would place it outside the First Amendment’s ordinary protection. Pp. 8–9.
(2) The circumstances of B. L.’s speech diminish the school’s interest in regulation. B. L.’s posts appeared outside of school hours from
a location outside the school. She did not identify the school in her
posts or target any member of the school community with vulgar or
abusive language. B. L. also transmitted her speech through a personal cellphone, to an audience consisting of her private circle of Snapchat friends. P. 9.
(3) The school’s interest in teaching good manners and consequently in punishing the use of vulgar language aimed at part of the
school community is weakened considerably by the fact that B. L.
spoke outside the school on her own time. B. L. spoke under circum-
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stances where the school did not stand in loco parentis. And the vulgarity in B. L.’s posts encompassed a message of criticism. In addition,
the school has presented no evidence of any general effort to prevent
students from using vulgarity outside the classroom. Pp. 9–10.
(4) The school’s interest in preventing disruption is not supported
by the record, which shows that discussion of the matter took, at most,
5 to 10 minutes of an Algebra class “for just a couple of days” and that
some members of the cheerleading team were “upset” about the content of B. L.’s Snapchats. App. 82–83. This alone does not satisfy
Tinker’s demanding standards. Pp. 10–11.
(5) Likewise, there is little to suggest a substantial interference
in, or disruption of, the school’s efforts to maintain cohesion on the
school cheerleading squad. P. 11.
964 F. 3d 170, affirmed.
BREYER, J., delivered the opinion of the Court, in which ROBERTS, C. J.,
and ALITO, SOTOMAYOR, KAGAN, GORSUCH, KAVANAUGH and BARRETT, JJ.,
joined. ALITO, J., filed a concurring opinion, in which GORSUCH, J., joined.
THOMAS, J., filed a dissenting opinion.
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JUSTICE BREYER delivered the opinion of the Court.
A public high school student used, and transmitted to her
Snapchat friends, vulgar language and gestures criticizing
both the school and the school’s cheerleading team. The
student’s speech took place outside of school hours and
away from the school’s campus. In response, the school suspended the student for a year from the cheerleading team.
We must decide whether the Court of Appeals for the Third
Circuit correctly held that the school’s decision violated the
First Amendment. Although we do not agree with the reasoning of the Third Circuit panel’s majority, we do agree
with its conclusion that the school’s disciplinary action violated the First Amendment.
I
A
B. L. (who, together with her parents, is a respondent in
this case) was a student at Mahanoy Area High School, a
public school in Mahanoy City, Pennsylvania. At the end of
her freshman year, B. L. tried out for a position on the
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school’s varsity cheerleading squad and for right fielder on
a private softball team. She did not make the varsity cheerleading team or get her preferred softball position, but she
was offered a spot on the cheerleading squad’s junior varsity team. B. L. did not accept the coach’s decision with
good grace, particularly because the squad coaches had
placed an entering freshman on the varsity team.
That weekend, B. L. and a friend visited the Cocoa Hut,
a local convenience store. There, B. L. used her smartphone
to post two photos on Snapchat, a social media application
that allows users to post photos and videos that disappear
after a set period of time. B. L. posted the images to her
Snapchat “story,” a feature of the application that allows
any person in the user’s “friend” group (B. L. had about 250
“friends”) to view the images for a 24 hour period.
The first image B. L. posted showed B. L. and a friend
with middle fingers raised; it bore the caption: “Fuck school
fuck softball fuck cheer fuck everything.” App. 20. The second image was blank but for a caption, which read: “Love
how me and [another student] get told we need a year of jv
before we make varsity but tha[t] doesn’t matter to anyone
else?” The caption also contained an upside-down smileyface emoji. Id., at 21.
B. L.’s Snapchat “friends” included other Mahanoy Area
High School students, some of whom also belonged to the
cheerleading squad. At least one of them, using a separate
cellphone, took pictures of B. L.’s posts and shared them
with other members of the cheerleading squad. One of the
students who received these photos showed them to her
mother (who was a cheerleading squad coach), and the images spread. That week, several cheerleaders and other
students approached the cheerleading coaches “visibly upset” about B. L.’s posts. Id., at 83–84. Questions about the
posts persisted during an Algebra class taught by one of the
two coaches. Id., at 83.
After discussing the matter with the school principal, the
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coaches decided that because the posts used profanity in
connection with a school extracurricular activity, they violated team and school rules. As a result, the coaches suspended B. L. from the junior varsity cheerleading squad for
the upcoming year. B. L.’s subsequent apologies did not
move school officials. The school’s athletic director, principal, superintendent, and school board, all affirmed B. L.’s
suspension from the team. In response, B. L., together with
her parents, filed this lawsuit in Federal District Court.
B
The District Court found in B. L.’s favor. It first granted
a temporary restraining order and a preliminary injunction
ordering the school to reinstate B. L. to the cheerleading
team. In granting B. L.’s subsequent motion for summary
judgment, the District Court found that B. L.’s Snapchats
had not caused substantial disruption at the school. Cf.
Tinker v. Des Moines Independent Community School Dist.,
393 U. S. 503 (1969). Consequently, the District Court declared that B. L.’s punishment violated the First Amendment, and it awarded B. L. nominal damages and attorneys’
fees and ordered the school to expunge her disciplinary record.
On appeal, a panel of the Third Circuit affirmed the District Court’s conclusion. See 964 F. 3d 170, 194 (2020). In
so doing, the majority noted that this Court had previously
held in Tinker that a public high school could not constitutionally prohibit a peaceful student political demonstration
consisting of “ ‘pure speech’ ” on school property during the
school day. 393 U. S., at 505–506, 514. In reaching its conclusion in Tinker, this Court emphasized that there was no
evidence the student protest would “substantially interfere
with the work of the school or impinge upon the rights of
other students.” Id., at 509. But the Court also said that:
“[C]onduct by [a] student, in class or out of it, which for any
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reason—whether it stems from time, place, or type of behavior—materially disrupts classwork or involves substantial disorder or invasion of the rights of others is . . . not
immunized by the constitutional guarantee of freedom of
speech.” Id., at 513.
Many courts have taken this statement as setting a
standard—a standard that allows schools considerable freedom on campus to discipline students for conduct that the
First Amendment might otherwise protect. But here, the
panel majority held that this additional freedom did “not
apply to off-campus speech,” which it defined as “speech
that is outside school-owned, -operated, or -supervised
channels and that is not reasonably interpreted as bearing
the school’s imprimatur.” 964 F. 3d, at 189. Because B. L.’s
speech took place off campus, the panel concluded that the
Tinker standard did not apply and the school consequently
could not discipline B. L. for engaging in a form of pure
speech.
A concurring member of the panel agreed with the majority’s result but wrote that the school had not sufficiently
justified disciplining B. L. because, whether the Tinker
standard did or did not apply, B. L.’s speech was not substantially disruptive.
C
The school district filed a petition for certiorari in this
Court, asking us to decide “[w]hether [Tinker], which holds
that public school officials may regulate speech that would
materially and substantially disrupt the work and discipline of the school, applies to student speech that occurs off
campus.” Pet. for Cert. I. We granted the petition.
II
We have made clear that students do not “shed their constitutional rights to freedom of speech or expression,” even
“at the school house gate.” Tinker, 393 U. S., at 506; see
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also Brown v. Entertainment Merchants Assn., 564 U. S.
786, 794 (2011) (“[M]inors are entitled to a significant measure of First Amendment protection” (alteration in original;
internal quotation marks omitted)). But we have also made
clear that courts must apply the First Amendment “in light
of the special characteristics of the school environment.”
Hazelwood School Dist. v. Kuhlmeier, 484 U. S. 260, 266
(1988) (internal quotation mark omitted). One such characteristic, which we have stressed, is the fact that schools
at times stand in loco parentis, i.e., in the place of parents.
See Bethel School Dist. No. 403 v. Fraser, 478 U. S. 675, 684
(1986).
This Court has previously outlined three specific categories of student speech that schools may regulate in certain
circumstances: (1) “indecent,” “lewd,” or “vulgar” speech uttered during a school assembly on school grounds, see id.,
at 685; (2) speech, uttered during a class trip, that promotes
“illegal drug use,” see Morse v. Frederick, 551 U. S. 393, 409
(2007); and (3) speech that others may reasonably perceive
as “bear[ing] the imprimatur of the school,” such as that appearing in a school-sponsored newspaper, see Kuhlmeier,
484 U. S., at 271.
Finally, in Tinker, we said schools have a special interest
in regulating speech that “materially disrupts classwork or
involves substantial disorder or invasion of the rights of
others.” 393 U. S., at 513. These special characteristics call
for special leeway when schools regulate speech that occurs
under its supervision.
Unlike the Third Circuit, we do not believe the special
characteristics that give schools additional license to regulate student speech always disappear when a school regulates speech that takes place off campus. The school’s regulatory interests remain significant in some off-campus
circumstances. The parties’ briefs, and those of amici, list
several types of off-campus behavior that may call for school
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regulation. These include serious or severe bullying or harassment targeting particular individuals; threats aimed at
teachers or other students; the failure to follow rules concerning lessons, the writing of papers, the use of computers,
or participation in other online school activities; and
breaches of school security devices, including material
maintained within school computers.
Even B. L. herself and the amici supporting her would
redefine the Third Circuit’s off-campus/on-campus distinction, treating as on campus: all times when the school is
responsible for the student; the school’s immediate surroundings; travel en route to and from the school; all speech
taking place over school laptops or on a school’s website;
speech taking place during remote learning; activities
taken for school credit; and communications to school email accounts or phones. Brief for Respondents 36–37. And
it may be that speech related to extracurricular activities,
such as team sports, would also receive special treatment
under B. L.’s proposed rule. See Tr. of Oral Arg. 71, 85.
We are uncertain as to the length or content of any such
list of appropriate exceptions or carveouts to the Third Circuit majority’s rule. That rule, basically, if not entirely,
would deny the off-campus applicability of Tinker’s highly
general statement about the nature of a school’s special interests. Particularly given the advent of computer-based
learning, we hesitate to determine precisely which of many
school-related off-campus activities belong on such a list.
Neither do we now know how such a list might vary, depending upon a student’s age, the nature of the school’s offcampus activity, or the impact upon the school itself. Thus,
we do not now set forth a broad, highly general First
Amendment rule stating just what counts as “off campus”
speech and whether or how ordinary First Amendment
standards must give way off campus to a school’s special
need to prevent, e.g., substantial disruption of learning-related activities or the protection of those who make up a
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school community.
We can, however, mention three features of off-campus
speech that often, even if not always, distinguish schools’
efforts to regulate that speech from their efforts to regulate
on-campus speech. Those features diminish the strength of
the unique educational characteristics that might call for
special First Amendment leeway.
First, a school, in relation to off-campus speech, will
rarely stand in loco parentis. The doctrine of in loco parentis treats school administrators as standing in the place of
students’ parents under circumstances where the children’s
actual parents cannot protect, guide, and discipline them.
Geographically speaking, off-campus speech will normally
fall within the zone of parental, rather than school-related,
responsibility.
Second, from the student speaker’s perspective, regulations of off-campus speech, when coupled with regulations
of on-campus speech, include all the speech a student utters
during the full 24-hour day. That means courts must be
more skeptical of a school’s efforts to regulate off-campus
speech, for doing so may mean the student cannot engage
in that kind of speech at all. When it comes to political or
religious speech that occurs outside school or a school program or activity, the school will have a heavy burden to justify intervention.
Third, the school itself has an interest in protecting a student’s unpopular expression, especially when the expression takes place off campus. America’s public schools are
the nurseries of democracy. Our representative democracy
only works if we protect the “marketplace of ideas.” This
free exchange facilitates an informed public opinion, which,
when transmitted to lawmakers, helps produce laws that
reflect the People’s will. That protection must include the
protection of unpopular ideas, for popular ideas have less
need for protection. Thus, schools have a strong interest in
ensuring that future generations understand the workings
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in practice of the well-known aphorism, “I disapprove of
what you say, but I will defend to the death your right to
say it.” (Although this quote is often attributed to Voltaire,
it was likely coined by an English writer, Evelyn Beatrice
Hall.)
Given the many different kinds of off-campus speech, the
different potential school-related and circumstance-specific
justifications, and the differing extent to which those justifications may call for First Amendment leeway, we can, as
a general matter, say little more than this: Taken together,
these three features of much off-campus speech mean that
the leeway the First Amendment grants to schools in light
of their special characteristics is diminished. We leave for
future cases to decide where, when, and how these features
mean the speaker’s off-campus location will make the critical difference. This case can, however, provide one example.
III
Consider B. L.’s speech. Putting aside the vulgar language, the listener would hear criticism, of the team, the
team’s coaches, and the school—in a word or two, criticism
of the rules of a community of which B. L. forms a part. This
criticism did not involve features that would place it outside
the First Amendment’s ordinary protection. B. L.’s posts,
while crude, did not amount to fighting words. See Chaplinsky v. New Hampshire, 315 U. S. 568 (1942). And while
B. L. used vulgarity, her speech was not obscene as this
Court has understood that term. See Cohen v. California,
403 U. S. 15, 19–20 (1971). To the contrary, B. L. uttered
the kind of pure speech to which, were she an adult, the
First Amendment would provide strong protection. See id.,
at 24; cf. Snyder v. Phelps, 562 U. S. 443, 461 (2011) (First
Amendment protects “even hurtful speech on public issues
to ensure that we do not stifle public debate”); Rankin v.
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McPherson, 483 U. S. 378, 387 (1987) (“The inappropriate . . . character of a statement is irrelevant to the question
whether it deals with a matter of public concern”).
Consider too when, where, and how B. L. spoke. Her
posts appeared outside of school hours from a location outside the school. She did not identify the school in her posts
or target any member of the school community with vulgar
or abusive language. B. L. also transmitted her speech
through a personal cellphone, to an audience consisting of
her private circle of Snapchat friends. These features of her
speech, while risking transmission to the school itself, nonetheless (for reasons we have just explained, supra, at 7–8)
diminish the school’s interest in punishing B. L.’s utterance.
But what about the school’s interest, here primarily an
interest in prohibiting students from using vulgar language
to criticize a school team or its coaches—at least when that
criticism might well be transmitted to other students, team
members, coaches, and faculty? We can break that general
interest into three parts.
First, we consider the school’s interest in teaching good
manners and consequently in punishing the use of vulgar
language aimed at part of the school community. See App.
35 (indicating that coaches removed B. L. from the cheer
team because “there was profanity in [her] Snap and it was
directed towards cheerleading”); see also id., at 27, 47, and
n. 9, 78, 82. The strength of this anti-vulgarity interest is
weakened considerably by the fact that B. L. spoke outside
the school on her own time. See Morse, 551 U. S., at 405
(clarifying that although a school can regulate a student’s
use of sexual innuendo in a speech given within the school,
if the student “delivered the same speech in a public forum
outside the school context, it would have been protected”);
see also Fraser, 478 U. S., at 688 (Brennan, J., concurring
in judgment) (noting that if the student in Fraser “had
given the same speech outside of the school environment,
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he could not have been penalized simply because government officials considered his language to be inappropriate”).
B. L. spoke under circumstances where the school did not
stand in loco parentis. And there is no reason to believe
B. L.’s parents had delegated to school officials their own
control of B. L.’s behavior at the Cocoa Hut. Moreover, the
vulgarity in B. L.’s posts encompassed a message, an expression of B. L.’s irritation with, and criticism of, the
school and cheerleading communities. Further, the school
has presented no evidence of any general effort to prevent
students from using vulgarity outside the classroom. Together, these facts convince us that the school’s interest in
teaching good manners is not sufficient, in this case, to
overcome B. L.’s interest in free expression.
Second, the school argues that it was trying to prevent
disruption, if not within the classroom, then within the
bounds of a school-sponsored extracurricular activity. But
we can find no evidence in the record of the sort of “substantial disruption” of a school activity or a threatened harm to
the rights of others that might justify the school’s action.
Tinker, 393 U. S., at 514. Rather, the record shows that
discussion of the matter took, at most, 5 to 10 minutes of an
Algebra class “for just a couple of days” and that some members of the cheerleading team were “upset” about the content of B. L.’s Snapchats. App. 82–83. But when one of
B. L.’s coaches was asked directly if she had “any reason to
think that this particular incident would disrupt class or
school activities other than the fact that kids kept asking . . . about it,” she responded simply, “No.” Id., at 84. As
we said in Tinker, “for the State in the person of school officials to justify prohibition of a particular expression of opinion, it must be able to show that its action was caused by
something more than a mere desire to avoid the discomfort
and unpleasantness that always accompany an unpopular
viewpoint.” 393 U. S., at 509. The alleged disturbance here
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does not meet Tinker’s demanding standard.
Third, the school presented some evidence that expresses
(at least indirectly) a concern for team morale. One of the
coaches testified that the school decided to suspend B. L.,
not because of any specific negative impact upon a particular member of the school community, but “based on the fact
that there was negativity put out there that could impact
students in the school.” App. 81. There is little else, however, that suggests any serious decline in team morale—to
the point where it could create a substantial interference
in, or disruption of, the school’s efforts to maintain team cohesion. As we have previously said, simple “undifferentiated fear or apprehension . . . is not enough to overcome the
right to freedom of expression.” Tinker, 393 U. S., at 508.
It might be tempting to dismiss B. L.’s words as unworthy
of the robust First Amendment protections discussed
herein. But sometimes it is necessary to protect the superfluous in order to preserve the necessary. See Tyson &
Brother v. Banton, 273 U. S. 418, 447 (1927) (Holmes, J.,
dissenting). “We cannot lose sight of the fact that, in what
otherwise might seem a trifling and annoying instance of
individual distasteful abuse of a privilege, these fundamental societal values are truly implicated.” Cohen, 403 U. S.,
at 25.
*
*
*
Although we do not agree with the reasoning of the Third
Circuit’s panel majority, for the reasons expressed above,
resembling those of the panel’s concurring opinion, we
nonetheless agree that the school violated B. L.’s First
Amendment rights. The judgment of the Third Circuit is
therefore affirmed.
It is so ordered.
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JUSTICE ALITO, with whom JUSTICE GORSUCH joins, concurring.
I join the opinion of the Court but write separately to
explain my understanding of the Court’s decision and
the framework within which I think cases like this
should be analyzed. This is the first case in which we
have considered the constitutionality of a public school’s
attempt to regulate true off-premises student speech,1
——————
1 In Tinker v. Des Moines Independent Community School Dist., 393
U. S. 503 (1969), not only did the speech occur on school grounds during
the regular school day, but our opinion was specifically directed at onpremises speech. See id., at 506 (“It can hardly be argued that either
students or teachers shed their constitutional rights to freedom of speech
or expression at the schoolhouse gate” (emphasis added)); ibid. (“First
Amendment rights, applied in light of the special characteristics of the
school environment, are available to teachers and students” (emphasis
added)); id., at 507 (“[T]he Court has repeatedly emphasized the need for
affirming the comprehensive authority of the States and of school officials, consistent with fundamental constitutional safeguards, to prescribe
and control conduct in the schools” (emphasis added)); id., at 512–513
(referring to speech that occurs “in the classroom,” “in the cafeteria, or
on the playing field, or on the campus during the authorized hours”).
Tinker makes no reference whatsoever to speech that takes place off
premises and outside “authorized hours.”
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and therefore it is important that our opinion not be misunderstood.2
I
The Court holds—and I agree—that: the First Amendment permits public schools to regulate some student
speech that does not occur on school premises during the
regular school day;3 this authority is more limited than the
authority that schools exercise with respect to on-premises
speech;4 courts should be “skeptical” about the constitutionality of the regulation of off-premises speech;5 the doctrine
of in loco parentis “rarely” applies to off-premises speech;6
public school students, like all other Americans, have the
right to express “unpopular” ideas on public issues, even
when those ideas are expressed in language that some find
——————
All our other cases involving the free-speech rights of public school students concerned speech in school or in a school-sponsored event or publication. See Bethel School Dist. No. 403 v. Fraser, 478 U. S. 675, 677–678
(1986) (school assembly); Hazelwood School Dist. v. Kuhlmeier, 484 U. S.
260, 262 (1988) (school newspaper); Morse v. Frederick, 551 U. S. 393,
397 (2007) (display of banner on street near school at school-sponsored
event).
2 This case does not involve speech by a student at a public college or
university. For several reasons, including the age, independence, and
living arrangements of such students, regulation of their speech may
raise very different questions from those presented here. I do not understand the decision in this case to apply to such students.
3 See ante, at 5 (stating that a public school’s authority to regulate student speech does not “always disappear” when the speech “takes place
off campus” (emphasis added)); ibid. (“The school’s regulatory interests
remain significant in some off-campus circumstances” (emphasis
added)).
4 See ante, at 8 (stating that schools have “diminished” authority to
regulate off-premises speech).
5 See ante, at 7 (“[C]ourts must be more skeptical of a school’s efforts to
regulate off-campus speech”).
6 See ibid. (“[A] school, in relation to off-campus speech, will rarely
stand in loco parentis”).
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“ ‘ inappropriate ’ ” or “ ‘ hurtful ’ ”;7 public schools have the
duty to teach students that freedom of speech, including unpopular speech, is essential to our form of self-government;8
the Mahanoy Area High School violated B. L.’s First
Amendment rights when it punished her for the messages
she posted on her own time while away from school premises; and the judgment of the Third Circuit must therefore
be affirmed.
I also agree that it is not prudent for us to attempt at this
time to “set forth a broad, highly general First Amendment
rule” governing all off-premises speech. Ante, at 6. But in
order to understand what the Court has held, it is helpful
to consider the framework within which efforts to regulate
off-premises speech should be analyzed.
II
I start with this threshold question: Why does the First
Amendment ever allow the free-speech rights of public
school students to be restricted to a greater extent than the
rights of other juveniles who do not attend a public school?
As the Court recognized in Tinker v. Des Moines Independent Community School Dist., 393 U. S. 503, 509 (1969),
when a public school regulates student speech, it acts as an
arm of the State in which it is located. Suppose that B. L.
had been enrolled in a private school and did exactly what
she did in this case—send out vulgar and derogatory messages that focused on her school’s cheerleading squad. The
Commonwealth of Pennsylvania would have had no legal
basis to punish her and almost certainly would not have
even tried. So why should her status as a public school student give the Commonwealth any greater authority to punish her speech?
Our cases involving the regulation of student speech have
——————
7 Ante, at 7, 8–9.
8 Ante, at 7–8.
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not directly addressed this question. All those cases involved either in-school speech or speech that was tantamount to in-school speech. See n. 1, supra. And in those
cases, the Court appeared to take it for granted that “the
special characteristics of the school environment” justified
special rules. Morse v. Frederick, 551 U. S. 393, 397, 403,
405, 406, n. 2, 408 (2007) (internal quotation marks omitted); Hazelwood School Dist. v. Kuhlmeier, 484 U. S. 260,
266 (1988) (internal quotation marks omitted); Tinker, 393
U. S., at 506.
Why the Court took this for granted is not hard to imagine. As a practical matter, it is impossible to see how a
school could function if administrators and teachers could
not regulate on-premises student speech, including by imposing content-based restrictions in the classroom. In a
math class, for example, the teacher can insist that students talk about math, not some other subject. See
Kuhlmeier, 484 U. S., at 279 (Brennan, J., dissenting) (“The
young polemic who stands on a soapbox during calculus
class to deliver an eloquent political diatribe interferes with
the legitimate teaching of calculus”). In addition, when a
teacher asks a question, the teacher must have the authority to insist that the student respond to that question and
not some other question, and a teacher must also have the
authority to speak without interruption and to demand that
students refrain from interrupting one another. Practical
necessity likewise dictates that teachers and school administrators have related authority with respect to other inschool activities like auditorium programs attended by a
large audience. See Bethel School Dist. No. 403 v. Fraser,
478 U. S. 675, 685 (1986) (“A high school assembly . . . is no
place for a sexually explicit monologue directed towards an
unsuspecting audience of teenage students”); id., at 689
(Brennan, J., concurring in judgment) (“In the present case,
school officials sought only to ensure that a high school assembly proceed in an orderly manner”); see also Kuhlmeier,
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484 U. S., at 279 (Brennan, J., dissenting) (“[T]he student
who delivers a lewd endorsement of a student-government
candidate might so extremely distract an impressionable
high school audience as to interfere with the orderly operation of the school”).
Because no school could operate effectively if teachers
and administrators lacked the authority to regulate inschool speech in these ways, the Court may have felt no
need to specify the source of this authority or to explain how
the special rules applicable to in-school student speech fit
into our broader framework of free-speech case law. But
when a public school regulates what students say or write
when they are not on school grounds and are not participating in a school program, the school has the obligation to answer the question with which I began: Why should enrollment in a public school result in the diminution of a
student’s free-speech rights?
The only plausible answer that comes readily to mind is
consent, either express or implied. The theory must be that
by enrolling a child in a public school, parents consent on
behalf of the child to the relinquishment of some of the
child’s free-speech rights.
This understanding is consistent with the conditions to
which an adult would implicitly consent by enrolling in an
adult education class run by a unit of state or local government. If an adult signs up for, say, a French class, the adult
may be required to speak French, to answer the teacher’s
questions, and to comply with other rules that are imposed
for the sake of orderly instruction.
When it comes to children, courts in this country have
analyzed the issue of consent by adapting the common-law
doctrine of in loco parentis. See Morse, 551 U. S., at 413–
416 (THOMAS, J., concurring). Under the common law, as
Blackstone explained, “[a father could] delegate part of his
parental authority . . . to the tutor or schoolmaster of his
child; who is then in loco parentis, and has such a portion
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of the power of the parent committed to his charge, [namely,]
that of restraint and correction, as may be necessary to answer the purposes for which he is employed.” 1 W. Blackstone, Commentaries on the Laws of England 441 (1765)
(some emphasis added).
Blackstone’s explanation of the doctrine seems to treat it
primarily as an implied term in a private employment
agreement between a father and those with whom he contracted for the provision of educational services for his
child,9 and therefore the scope of the delegation that could
be inferred depended on “the purposes for which [the tutor
or schoolmaster was] employed.” Ibid. If a child was sent
to a boarding school, the parents would not have been in a
position to monitor or control the child’s behavior or to attend to the child’s welfare on a daily basis, and the schoolmaster would be regarded as having implicitly received the
authority to perform those functions around the clock while
the child was in residence. On the other hand, if parents
hired a tutor to instruct a child in the home on certain subjects during certain hours, the scope of the delegation would
be different. The tutor would be in charge during lessons,
but the parents would retain most of their authority. In
short, the scope of the delegation depended on the scope of
the agreed-upon undertaking.
Today, of course, the educational picture is quite different. The education of children within a specified age range
is compulsory,10 and States specify the minimum number of
——————
9 In a sensational and highly publicized mid-19th century case, there
was an express delegation, Regina v. Hopley, 2 F. & F. 202, 175 Eng. Rep.
1024 (N. P. 1860), but in other 19th century cases, the delegation was
inferred. See Fitzgerald v. Northcote, 4 F. & F. 656, 176 Eng. Rep. 734
(N. P. 1865); State v. Osborne, 24 Mo. App. 309 (1887).
10 See Ingraham v. Wright, 430 U. S. 651, 660, n. 14 (1977) (noting that
“compulsory school attendance laws were in force in all the States” by
1918).
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hours per day and the minimum number of days per year
that a student must attend classes, as well as many aspects
of the school curriculum.11 Parents are not required to enroll their children in a public school. They can select a private school if a suitable one is available and they can afford
the tuition, and they may also be able to educate their children at home if they have the time and ability and can meet
the standards that their State imposes.12 But by choice or
necessity, nearly 90% of the students in this country attend
public schools,13 and parents and public schools do not enter
into a contractual relationship.
If in loco parentis is transplanted from Blackstone’s England to the 21st century United States, what it amounts to
is simply a doctrine of inferred parental consent to a public

——————
11 See National Center for Education Statistics (NCES), State Education Practices, Table 5.14: Number of Instructional Days and Hours in
the School Year, by State, 2018, https://nces.ed.gov/programs/
statereform/tab5_14.asp.
12 Pennsylvania, for example, requires a minimum of 180 days of instruction per year. See Pa. Stat. Ann., Tit. 24, §13–1327.1(c) (Purdon
2016). Students must be taught English, mathematics, science, geography, history, civics, safety education, health, physical education, music,
and art. §§13–1327.1(c)(1)–(2). Parents are required to maintain current
and detailed records of their child’s learning materials and progress,
§13–1327.1(e)(1), and they must turn those records over to a teacher or
psychologist for an annual evaluation to determine whether “an appropriate education is occurring,” §13–1327.1(e)(2). The evaluation also includes an interview of the child. Ibid. Once the evaluation is completed,
it is submitted to the superintendent of the public school district of residence. §§13–1327.1(e)(2), (h)(1). If the superintendent and a hearing
examiner find that the child is not being supplied an appropriate education, and the parents’ appeal of that decision is unsuccessful, the child
will be promptly enrolled in the public school district of residence or a
private school. §§13–1327.1(k)–(l).
13 See NCES, School Choice in the United States, 2019, Table 206.20:
Percentage Distribution of Students Ages 5 through 17 Attending Kindergarten through 12th Grade, By School Type or Participation in Homeschooling and Selected Child, Parent, and Household Characteristics, Selected Years 1999 Through 2016, https://nces.ed.gov/programs/
digest//d19/tables/dt19_206.20.asp.
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school’s exercise of a degree of authority that is commensurate with the task that the parents ask the school to perform. Because public school students attend school for only
part of the day and continue to live at home, the degree of
authority conferred is obviously less than that delegated to
the head of a late-18th century boarding school, but because
public school students are taught outside the home, the authority conferred may be greater in at least some respects
than that enjoyed by a tutor of Blackstone’s time.
So how much authority to regulate speech do parents implicitly delegate when they enroll a child at a public school?
The answer must be that parents are treated as having relinquished the measure of authority that the schools must
be able to exercise in order to carry out their statemandated educational mission, as well as the authority to
perform any other functions to which parents expressly or
implicitly agree—for example, by giving permission for a
child to participate in an extracurricular activity or to go on
a school trip.
III
I have already explained what this delegated authority
means with respect to student speech during standard
classroom instruction. And it is reasonable to infer that
this authority extends to periods when students are in
school but are not in class, for example, when they are walking in a hall, eating lunch, congregating outside before the
school day starts, or waiting for a bus after school. During
the entire school day, a school must have the authority to
protect everyone on its premises, and therefore schools
must be able to prohibit threatening and harassing speech.
An effective instructional atmosphere could not be maintained in a school, and good teachers would be hard to recruit and retain, if students were free to abuse or disrespect
them. And the school has a duty to protect students while
in school because their parents are unable to do that during
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those hours. See Morse, 551 U. S., at 424 (ALITO, J., concurring). But even when students are on school premises
during regular school hours, they are not stripped of their
free-speech rights. Tinker teaches that expression that
does not interfere with a class (such as by straying from the
topic, interrupting the teacher or other students, etc.) cannot be suppressed unless it “involves substantial disorder
or invasion of the rights of others.” 393 U. S., at 513.
IV
A
A public school’s regulation of off-premises student
speech is a different matter. While the decision to enroll a
student in a public school may be regarded as conferring
the authority to regulate some off-premises speech (a subject I address below), enrollment cannot be treated as a
complete transfer of parental authority over a student’s
speech. In our society, parents, not the State, have the primary authority and duty to raise, educate, and form the
character of their children. See Wisconsin v. Yoder, 406
U. S. 205, 232 (1972) (“The history and culture of Western
civilization reflect a strong tradition of parental concern for
the nurture and upbringing of their children. This primary
role of the parents in the upbringing of their children is now
established beyond debate as an enduring American tradition”); Pierce v. Society of Sisters, 268 U. S. 510, 534–535
(1925) (discussing “the liberty of parents and guardians to
direct the upbringing and education of children under their
control”). Parents do not implicitly relinquish all that authority when they send their children to a public school. As
the Court notes, it would be far-fetched to suggest that enrollment implicitly confers the right to regulate what a child
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says or writes at all times of day and throughout the calendar year. See ante, at 7.14 Any such argument would run
headlong into the fundamental principle that a State “may
not deny a benefit to a person on a basis that infringes his
constitutionally protected . . . freedom of speech even if he
has no entitlement to that benefit.”15 Agency for Int’l Development v. Alliance for Open Society Int’l, Inc., 570 U. S. 205,
214 (2013) (internal quotation marks omitted). While the
in-school restrictions discussed above are essential to the
operation of a public school system, any argument in favor
of expansive regulation of off-premises speech must contend
with this fundamental free-speech principle.
——————
14 There is no basis for concluding that the original public meaning of
the free-speech right protected by the First and Fourteenth Amendments
was understood by Congress or the legislatures that ratified those
Amendments as permitting a public school to punish a wide swath of offpremises student speech. Compare post, at 2–4 (THOMAS, J., dissenting).
At the time of the adoption of the First Amendment, public education
was virtually unknown, and the Amendment did not apply to the States.
And as for the Fourteenth Amendment, research has found only one pre1868 case involving a public school’s regulation of a student’s off-premises speech. In Lander v. Seaver, 32 Vt. 114 (1859), an 11-year-old boy,
while driving his father’s cow by the home of his teacher, called the
teacher “Old Jack Seaver” in the presence of other students. Id., at 115
(emphasis deleted). The next day, the teacher “whipped him with a small
rawhide.” Ibid. In a tort suit against the teacher for assault and battery,
the Supreme Court of Vermont reversed the lower court’s judgment for
the teacher but opined that the teacher had the authority to punish the
student’s speech because of its effect on the operation of the school. Id.,
at 120–121, 125. This decision is of negligible value for present purposes.
It does not appear that any claim was raised under the state constitutional provision protecting freedom of speech. And even if flinty Vermont
parents at the time in question could be understood to have implicitly
delegated to the teacher the authority to whip their son for his off-premises speech, the same inference is wholly unrealistic today.
15 Here, the Pennsylvania Constitution required that B. L. and all
other students be offered “a thorough and efficient system of public education.” Art. III, §14.
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B
The degree to which enrollment in a public school can be
regarded as a delegation of authority over off-campus
speech depends on the nature of the speech and the circumstances under which it occurs. I will not attempt to provide
a complete taxonomy of off-premises speech, but relevant
lower court cases tend to fall into a few basic groups. And
with respect to speech in each of these groups, the question
that courts must ask is whether parents who enroll their
children in a public school can reasonably be understood to
have delegated to the school the authority to regulate the
speech in question.
One category of off-premises student speech falls easily
within the scope of the authority that parents implicitly or
explicitly provide. This category includes speech that takes
place during or as part of what amounts to a temporal or
spatial extension of the regular school program, e.g., online
instruction at home, assigned essays or other homework,
and transportation to and from school. Also included are
statements made during other school activities in which
students participate with their parents’ consent, such as
school trips, school sports and other extracurricular activities that may take place after regular school hours or off
school premises, and after-school programs for students
who would otherwise be without adult supervision during
that time. Abusive speech that occurs while students are
walking to and from school may also fall into this category
on the theory that it is school attendance that puts students
on that route and in the company of the fellow students who
engage in the abuse. The imperatives that justify the regulation of student speech while in school—the need for orderly and effective instruction and student protection—apply more or less equally to these off-premises activities.
Most of the specific examples of off-premises speech that
the Court mentions fall into this category. See ante, at 6
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(speech taking place during “remote learning,” “participation in other online school activities,” “activities taken for
school credit,” “travel en route to and from the school,” “[the
time during which] the school is responsible for the student,” and “extracurricular activities,” as well as speech
taking place on “the school’s immediate surroundings” or in
the context of “writing . . . papers”).16 The Court’s broad
statements about off-premises speech must be understood
with this in mind.
At the other end of the spectrum, there is a category of
speech that is almost always beyond the regulatory authority of a public school. This is student speech that is not expressly and specifically directed at the school, school administrators, teachers, or fellow students and that addresses
matters of public concern, including sensitive subjects like
politics, religion, and social relations. Speech on such matters lies at the heart of the First Amendment’s protection,
——————
16 Two other examples mentioned by the Court—“communications to
school e-mail accounts or phones” and speech “on a school’s website”—
may fall into the same category if they concern school work. Ante, at 6.
The Court also mentions “breaches of school security devices,” ibid., but
such breaches may be punishable regardless of whether the perpetrator
is a student at the school. See, e.g., 18 Pa. Const. Stat. §7611 (2016)
(“Unlawful use of computer and other computer crimes”). Another specific example provided by the Court is “all speech taking place over school
laptops.” Ante, at 6. I do not take this statement to apply under all circumstances to all student speech on such laptops. In a well-publicized
case, a public high school that provided laptops to high school students
used those computers to surreptitiously monitor students’ private messages and to photograph them in their homes. See Robbins v. Lower
Merion School Dist., 2010 WL 3421026, *1 (ED Pa., Aug. 30, 2010); see
also Defendants’ Memorandum of Law in Opposition to Plaintiffs’ Motion
for Class Certification and in Support of Defendants’ Cross-Motion for
Entry of Permanent Equitable Relief in Robbins v. Lower Merion School
Dist., No. 2:10–cv–00665 (ED Pa.), pp. 4–5. I do not understand the
Court to approve such a practice. In assessing the degree to which a
school can regulate speech on a laptop that a school provides for student
use outside school, it would be important to know the terms of the agreement under which the laptop was provided.
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see Lane v. Franks, 573 U. S. 228, 235 (2014) (“Speech by
citizens on matters of public concern lies at the heart of the
First Amendment”); Schenck v. Pro-Choice Network of
Western N. Y., 519 U. S. 357, 377 (1997) (“Leafletting and
commenting on matters of public concern are classic forms
of speech that lie at the heart of the First Amendment”);
Capital Square Review and Advisory Bd. v. Pinette, 515
U. S. 753, 760 (1995) (“[A] free-speech clause without religion would be Hamlet without the prince”); McIntyre v.
Ohio Elections Comm’n, 514 U. S. 334, 347 (1995) (“[A]dvocacy of a politically controversial viewpoint . . . is the essence of First Amendment expression”); Hustler Magazine,
Inc. v. Falwell, 485 U. S. 46, 50 (1988) (“At the heart of the
First Amendment is the recognition of the fundamental importance of the free flow of ideas and opinions on matters of
public interest and concern”); Connick v. Myers, 461 U. S.
138, 145 (1983) (“[S]peech on public issues occupies the
highest rung of the hierarchy of First Amendment values,
and is entitled to special protection” (internal quotation
marks omitted)), and the connection between student
speech in this category and the ability of a public school to
carry out its instructional program is tenuous.
If a school tried to regulate such speech, the most that it
could claim is that offensive off-premises speech on important matters may cause controversy and recriminations
among students and may thus disrupt instruction and good
order on school premises. But it is a “bedrock principle”
that speech may not be suppressed simply because it expresses ideas that are “offensive or disagreeable.” Texas v.
Johnson, 491 U. S. 397, 414 (1989); see also Matal v. Tam,
582 U. S. ___, ___–___ (2017) (slip op., at 1–2) (“Speech may
not be banned on the ground that it expresses ideas that
offend”); FCC v. Pacifica Foundation, 438 U. S. 726, 745
(1978) (opinion of Stevens, J.) (“[T]he fact that society may
find speech offensive is not a sufficient reason for suppressing it”); Young v. American Mini Theatres, Inc., 427 U. S.

14

MAHANOY AREA SCHOOL DIST. v. B. L.
ALITO, J., concurring

50, 63–64 (1976) (plurality opinion) (“Nor may speech be
curtailed because it invites dispute, creates dissatisfaction
with conditions the way they are, or even stirs people to anger”); Street v. New York, 394 U. S. 576, 592 (1969) (“It is
firmly settled that under our Constitution the public expression of ideas may not be prohibited merely because the
ideas are themselves offensive to some of their hearers”). It
is unreasonable to infer that parents who send a child to a
public school thereby authorize the school to take away
such a critical right.
To her credit, petitioner’s attorney acknowledged this
during oral argument. As she explained, even if such
speech is deeply offensive to members of the school community and may cause a disruption, the school cannot punish
the student who spoke out; “that would be a heckler’s veto.”
Tr. of Oral Arg. 15–16.17 The school may suppress the disruption, but it may not punish the off-campus speech that
prompted other students to engage in misconduct. See id.,
at 5–6 (“[I]f listeners riot because they find speech offensive,
schools should punish the rioters, not the speaker. In other
words, the hecklers don’t get the veto”); see also id., at 27–
28.
This is true even if the student’s off-premises speech on a
matter of public concern is intemperate and crude. When a
student engages in oral or written communication of this
nature, the student is subject to whatever restraints the
student’s parents impose, but the student enjoys the same
First Amendment protection against government regulation as all other members of the public. And the Court has
——————
17 Counsel was asked what a school could have done during the Vietnam War era if a student said, “[the] war is immoral, American soldiers
are baby killers, I hope there are a lot of casualties so that people will
rise up.” Tr. of Oral Arg. 15. Counsel agreed that “[e]ven if that would
cause a disruption in the school,” “the school couldn’t do anything about
it.” Ibid. In her words, “that would be a heckler’s veto, no can do.” Id.,
at 15–16.
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held that these rights extend to speech that is couched in
vulgar and offensive terms. See, e.g., Iancu v. Brunetti, 588
U. S. ___ (2019); Matal, 582 U. S. ___; Snyder v. Phelps, 562
U. S. 443 (2011); Cohen v. California, 403 U. S. 15 (1971);
Brandenburg v. Ohio, 395 U. S. 444 (1969) (per curiam).
Between these two extremes (i.e., off-premises speech
that is tantamount to on-campus speech and general statements made off premises on matters of public concern) lie
the categories of off-premises student speech that appear to
have given rise to the most litigation. A survey of lower
court cases reveals several prominent categories. I will
mention some of those categories, but like the Court, I do
not attempt to set out the test to be used in judging the constitutionality of a public school’s efforts to regulate such
speech.
One group of cases involves perceived threats to school
administrators, teachers, other staff members, or students.
Laws that apply to everyone prohibit defined categories of
threats,18 see, e.g., 18 Pa. Cons. Stat. §2706(a);19 Tex. Penal
Code Ann. §22.07(a) (West 2020),20 but schools have

——————
18 The First Amendment permits prohibitions of “true threats,” which
are “statements where the speaker means to communicate a serious expression of an intent to commit an act of unlawful violence to a particular
individual or group of individuals.” Virginia v. Black, 538 U. S. 343, 359
(2003).
19 This law is commonly referred to as Pennsylvania’s “terrorist threat
statute.” It prohibits “communicat[ing], either directly or indirectly, a
threat to: (1) commit any crime of violence with intent to terrorize another; (2) cause evacuation of a building, place of assembly or facility of
public transportation; or (3) otherwise cause serious public inconvenience, or cause terror or serious public inconvenience with reckless disregard of the risk of causing such terror or inconvenience.”
20 In Texas, it is a crime to “threate[n] to commit any offense involving
violence to any person or property” with specified intent, such as the intent to “place another person in fear of imminent serious bodily injury”
or to “interrupt the occupation or use of a . . . public place.”
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claimed that their duties demand broader authority.21
Another common category involves speech that criticizes
or derides school administrators, teachers, or other staff
members.22 Schools may assert that parents who send their
children to a public school implicitly authorize the school to
demand that the child exhibit the respect that is required
for orderly and effective instruction, but parents surely do
not relinquish their children’s ability to complain in an appropriate manner about wrongdoing, dereliction, or even
plain incompetence. See Brief for College Athlete Advocates as Amicus Curiae 12–21; Brief for Student Press Law
Center et al. as Amici Curiae 10–11, 17–20, 30.
Perhaps the most difficult category involves criticism or
——————
21 See, e.g., McNeil v. Sherwood School Dist. 88J, 918 F. 3d 700, 704
(CA9 2019) (per curiam) (student created a “hit list” of students and drew
graphic images of violence); Wynar v. Douglas County School Dist., 728
F. 3d 1062, 1065–1066 (CA9 2013) (student spoke about committing a
school shooting); Wisniewski v. Board of Ed., 494 F. 3d 34, 36 (CA2 2007)
(student sent a message depicting a pistol firing a bullet at his English
teacher’s head); Porter v. Ascension Parish School Bd., 393 F. 3d 608, 611
(CA5 2004) (student drew a picture showing his school under attack by
a gasoline tanker, missile launcher, helicopter, and armed individuals);
Doe v. Pulaski County Special School Dist., 306 F. 3d 616, 619 (CA8 2002)
(en banc) (student drafted letters expressing a desire to molest, rape, and
murder his ex-girlfriend); but see Conroy v. Lacey Twp. School Dist.,
2020 WL 528896, *1 (D NJ, Jan. 31, 2020) (two high school students
posted photos on Snapchat showing them with legally purchased guns at
a shooting range on a Saturday, which another student claimed made
him “ ‘nervous to come to school’ ”); see also Conroy v. Lacey Twp. School
Dist., No. 3:19–cv–09452 (D NJ, Aug. 25, 2020) (order dismissing case
with prejudice after settlement). The cases cited in this footnote and
footnotes 22–23 are listed to show types of claims addressed by the lower
courts. I do not express any view about the correctness of the decisions.
22 See, e.g., Doninger v. Niehoff, 527 F. 3d 41, 45 (CA2 2008) (member
of student council posted a message on her personal blog complaining
about the administration and encouraging readers to call or e-mail the
school to complain); Evans v. Bayer, 684 F. Supp. 2d 1365, 1367 (SD Fla.
2010) (student created a Facebook group “for students to voice their dislike” of their teacher).
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hurtful remarks about other students.23 Bullying and severe harassment are serious (and age-old) problems, but
these concepts are not easy to define with the precision required for a regulation of speech. See, e.g., Saxe v. State
College Area School Dist., 240 F. 3d 200, 206–207 (CA3
2001).
V
The present case does not fall into any of these categories.
Instead, it simply involves criticism (albeit in a crude manner) of the school and an extracurricular activity. Unflattering speech about a school or one of its programs is different from speech that criticizes or derides particular
individuals, and for the reasons detailed by the Court and
by Judge Ambro in his separate opinion below, the school’s
justifications for punishing B. L.’s speech were weak. She
sent the messages and image in question on her own time
while at a local convenience store. They were transmitted
via a medium that preserved the communication for only 24
hours, and she sent them to a select group of “friends.” She
did not send the messages to the school or to any administrator, teacher, or coach, and no member of the school staff
would have even known about the messages if some of
B. L.’s “friends” had not taken it upon themselves to spread
the word.
The school did not claim that the messages caused any
significant disruption of classes. The most it asserted along
——————
23 See, e.g., S. J. W. v. Lee’s Summit R–7 School Dist., 696 F. 3d 771,
773–774 (CA8 2012) (high school juniors posted a variety of offensive,
racist, and sexually-explicit comments about particular female classmates); Kowalski v. Berkeley County Schools, 652 F. 3d 565, 567–568
(CA4 2011) (student created an online discussion group accusing another
student of having a sexually-transmitted disease); Dunkley v. Board of
Ed. of Greater Egg Harbor Regional High School Dist., 216 F. Supp. 3d
485, 487 (NJ 2016) (student used an anonymous Twitter account to insult
other students based on their appearances and athletic abilities).
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these lines was that they “upset” some students (including
members of the cheerleading squad),24 caused students to
ask some questions about the matter during an algebra
class taught by a cheerleading coach,25 and put out “negativity . . . that could impact students in the school.”26 The
freedom of students to speak off-campus would not be worth
much if it gave way in the face of such relatively minor complaints. Speech cannot be suppressed just because it expresses thoughts or sentiments that others find upsetting,
and the algebra teacher had the authority to quell in-class
discussion of B. L.’s messages and demand that the students concentrate on the work of the class.
As for the messages’ effect on the morale of the cheerleading squad, the coach of a team sport may wish to take group
cohesion and harmony into account in selecting members of
the team, in assigning roles, and in allocating playing time,
but it is self-evident that this authority has limits. (To take
an obvious example, a coach could not discriminate against
a student for blowing the whistle on serious misconduct.)
And here, the school did not simply take B. L.’s messages
into account in deciding whether her attitude would make
her effective in doing what cheerleaders are primarily expected to do: encouraging vocal fan support at the events
where they appear. Instead, the school imposed punishment: suspension for a year from the cheerleading squad
despite B. L.’s apologies.
There is, finally, the matter of B. L.’s language. There
are parents who would not have been pleased with B. L.’s
language and gesture, but whatever B. L.’s parents thought
about what she did, it is not reasonable to infer that they
gave the school the authority to regulate her choice of language when she was off school premises and not engaged in
——————
24 App. 82.
25 Id., at 82–84.
26 Id., at 81.
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any school activity. And B. L.’s school does not claim that
it possesses or makes any effort to exercise the authority to
regulate the vocabulary and gestures of all its students 24
hours a day and 365 days a year.
There are more than 90,000 public school principals in
this country27 and more than 13,000 separate school districts.28 The overwhelming majority of school administrators, teachers, and coaches are men and women who are
deeply dedicated to the best interests of their students, but
it is predictable that there will be occasions when some will
get carried away, as did the school officials in the case at
hand. If today’s decision teaches any lesson, it must be that
the regulation of many types of off-premises student speech
raises serious First Amendment concerns, and school officials should proceed cautiously before venturing into this
territory.

——————
27 See NCES, School Principals, Table 212.08: Number and Percentage
Distribution in Public and Private Elementary and Secondary Schools,
Selected Years 1993–1994 Through 2017–2018, https://nces.ed.gov/
programs/digest/d19/tables/dt19_212.08.asp?current=yes.
28 See NCES, Overview of Schools and School Districts, Table 214.10:
Number of Public School Districts and Public and Private Elementary
and Secondary Schools, Selected Years 1869–1870 Through 2018–2019,
https://nces.ed.gov/programs/digest/d20/tables/dt20_214.10.asp.
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JUSTICE THOMAS, dissenting.
B. L., a high school student, sent a profanity-laced message to hundreds of people, including classmates and teammates. The message included a picture of B. L. raising her
middle finger and captioned “F*** school” and “f*** cheer.”
This message was juxtaposed with another, which explained that B. L. was frustrated that she failed to make
the varsity cheerleading squad. The cheerleading coach responded by disciplining B. L.
The Court overrides that decision—without even mentioning the 150 years of history supporting the coach. Using broad brushstrokes, the majority outlines the scope of
school authority. When students are on campus, the majority says, schools have authority in loco parentis—that is, as
substitutes of parents—to discipline speech and conduct.
Off campus, the authority of schools is somewhat less. At
that level of generality, I agree. But the majority omits important detail. What authority does a school have when it
operates in loco parentis? How much less authority do
schools have over off-campus speech and conduct? And how
does a court decide if speech is on or off campus?
Disregarding these important issues, the majority simply
posits three vague considerations and reaches an outcome.
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A more searching review reveals that schools historically
could discipline students in circumstances like those presented here. Because the majority does not attempt to explain why we should not apply this historical rule and does
not attempt to tether its approach to anything stable, I respectfully dissent.
I
A
While the majority entirely ignores the relevant history,
I would begin the assessment of the scope of free-speech
rights incorporated against the States by looking to “what
‘ordinary citizens’ at the time of [the Fourteenth Amendment’s] ratification would have understood” the right to encompass. McDonald v. Chicago, 561 U. S. 742, 813 (2010)
(THOMAS, J., concurring in part and concurring in judgment). Cases and treatises from that era reveal that public
schools retained substantial authority to discipline students. As I have previously explained, that authority was
near plenary while students were at school. See Morse v.
Frederick, 551 U. S. 393, 419 (2007) (concurring opinion).
Authority also extended to when students were traveling to
or from school. See, e.g., Lander v. Seaver, 32 Vt. 114, 120
(1859). And, although schools had less authority after a
student returned home, it was well settled that they still
could discipline students for off-campus speech or conduct
that had a proximate tendency to harm the school environment.
Perhaps the most familiar example applying this rule is
a case where a student, after returning home from school,
used “disrespectful language” against a teacher—he called
the teacher “old”—“in presence of the [teacher] and of some
of his fellow pupils.” Id., at 115 (emphasis deleted). The
Vermont Supreme Court held that the teacher could discipline a student for this speech because the speech had “a
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direct and immediate tendency to injure the school, to subvert the master’s authority, and to beget disorder and insubordination.” Id., at 120; see also ibid. (“direct and immediate tendency to . . . bring the master’s authority into
contempt”). The court distinguished the speech at issue
from speech “in no ways connected with or affecting the
school” and speech that has “merely a remote and indirect
tendency to injure.” Id., at 120–121. In requiring a “direct
and immediate tendency” to harm, id., at 120, the court
used the language of proximate causation, see Black’s Law
Dictionary 274 (11th ed. 2019) (defining “proximate cause”
as a “cause that directly produces an event”); id., at 1481
(defining “proximate” as “[i]mmediately before or after”);
see also Atchison, T. & S. F. R. Co. v. Calhoun, 213 U. S. 1,
7 (1909) (using “proximate” cause and “immediate” cause
interchangeably).
This rule was widespread. It was consistent with “the
universal custom” in New England. Lander, 32 Vt., at 121.
Various cases, treatises, and school manuals endorsed it.*
And a justice of the Rhode Island Supreme Court, presiding
over a trial, declared the rule “well settled.” T. Stockwell,
The School Manual, Containing the School Laws of Rhode
Island 236–238 (1882) (Stockwell).
So widespread was this rule that it served not only as the
basis for schools to discipline disrespectful speech but also
to regulate truancy. Although modern doctrine draws a
clear line between speech and conduct, cases in the 19th
century did not. E.g., Lander, 32 Vt., at 120 (describing
——————
*E.g., Deskins v. Gose, 85 Mo. 485, 488–489 (1885) (citing Lander); F.
Burke, Law of Public Schools 116, 129 (1880) (“[W]hatsoever has a direct
and immediate tendency to injure the school in its important interests,
or to subvert the authority of those in charge of it, is properly a subject
for regulation and discipline, and this is so wherever the acts may be
committed” (citing Lander)); C. Bardeen, The New York School Office’s
Handbook 158 (1910) (citing Lander).
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speech as “acts of misbehavior”); Stockwell 236–238 (applying the Lander rule to “[t]he conduct of pupils”); Morse, 551
U. S., at 419 (THOMAS, J., concurring) (“speech rules and
other school rules were treated identically”).
Citing
Lander, schools justified regulating truancy because of its
proximate tendency to harm schools. As the Missouri Supreme Court put it, although “[t]ruancy is an act committed
out of the school,” schools could regulate it because of its
“subversive” effects on the “good order and discipline of the
school.” Deskins v. Gose, 85 Mo. 485, 488–489 (1885); see
also Burdick v. Babcock, 31 Iowa 562, 565, 567 (1871) (“If
the effects of acts done out of school-hours reach within the
schoolroom during school hours and are detrimental to good
order and the best interest of the pupils, it is evident that
such acts may be forbidden”).
Some courts made statements that, if read in isolation,
could suggest that schools had no authority at all to regulate off-campus speech. E.g., Dritt v. Snodgrass, 66 Mo.
286, 297 (1877) (Norton, J., joined by a majority of the court,
concurring) (“neither the teacher nor directors have the authority to follow [a student home], and govern his conduct
while under the parental eye” because that would “supersede entirely parental authority”). But, these courts made
it clear that the rule against regulating off-campus speech
applied only when that speech was “nowise connected with
the management or successful operation of the school.”
King v. Jefferson City School Bd., 71 Mo. 628, 630 (1880)
(distinguishing Dritt); accord, Lander, 32 Vt., at 120–121
(similar). In other words, they followed Lander: A school
can regulate speech when it occurs off campus, so long as it
has a proximate tendency to harm the school, its faculty or
students, or its programs.
B
If there is a good constitutional reason to depart from this
historical rule, the majority and the parties fail to identify
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it. I would thus apply the rule. Assuming that B. L.’s
speech occurred off campus, the purpose and effect of B. L.’s
speech was “to degrade the [program and cheerleading
staff]” in front of “other pupils,” thus having “a direct and
immediate tendency to . . . subvert the [cheerleading
coach’s] authority.” Id., at 115, 120. As a result, the coach
had authority to discipline B. L.
Our modern doctrine is not to the contrary. “[T]he penalties imposed in this case were unrelated to any political
viewpoint” or religious viewpoint. Bethel School Dist. No.
403 v. Fraser, 478 U. S. 675, 685 (1986). And although the
majority sugar coats this speech as “criticism,” ante, at 8, it
is well settled that schools can punish “vulgar” speech—at
least when it occurs on campus, e.g., Fraser, 478 U. S., at
683–684; ante, at 5.
The discipline here—a 1-year suspension from the
team—may strike some as disproportionate. Tr. of Oral
Arg. 31, 57. But that does not matter for our purposes.
State courts have policed school disciplinary decisions for
“reasonable[ness].” E.g., Burdick, 31 Iowa, at 565. And disproportionate discipline “can be challenged by parents in
the political process.” Morse, 551 U. S., at 420 (THOMAS, J.,
concurring). But the majority and the parties provide no
textual or historical evidence to suggest that federal courts
generally can police the proportionality of school disciplinary decisions in the name of the First Amendment.
II
The majority declines to consider any of this history, instead favoring a few pragmatic guideposts. This is not the
first time the Court has chosen intuition over history when
it comes to student speech. The larger problem facing us
today is that our student-speech cases are untethered from
any textual or historical foundation. That failure leads the
majority to miss much of the analysis relevant to these
kinds of cases.
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A
Consider the Court’s longtime failure to grapple with the
historical doctrine of in loco parentis. As I have previously
explained, the Fourteenth Amendment was ratified against
the background legal principle that publicly funded schools
operated not as ordinary state actors, but as delegated substitutes of parents. Id., at 411–413. This principle freed
schools from the constraints the Fourteenth Amendment
placed on other government actors. “[N]o one doubted the
government’s ability to educate and discipline children as
private schools did,” including “through strict discipline . . .
for behavior the school considered disrespectful or wrong.”
Id., at 411–412. “The doctrine of in loco parentis limited the
ability of schools to set rules and control their classrooms in
almost no way.” Id., at 416.
Plausible arguments can be raised in favor of departing
from that historical doctrine.
When the Fourteenth
Amendment was ratified, just three jurisdictions had compulsory-education laws. M. Katz, A History of Compulsory
Education Laws 17 (1976). One might argue that the delegation logic of in loco parentis applies only when delegation
is voluntary. But cf. id., at 11–13 (identifying analogs to
compulsory-education laws as early as the 1640s); Pierce v.
Society of Sisters, 268 U. S. 510 (1925) (requiring States to
permit parents to send their children to nonpublic schools).
The Court, however, did not make that (or any other) argument against this historical doctrine.
Instead, the Court simply abandoned the foundational
rule without mentioning it. See Tinker v. Des Moines Independent Community School Dist., 393 U. S. 503 (1969). Rather than wrestle with this history, the Court declared that
it “ha[d] been the unmistakable holding of this Court for
almost 50 years” that students have free-speech rights inside schools. Id., at 506. “But the cases the Court cited in
favor of that bold proposition do not support it.” Morse, 551
U. S., at 420, n. 8 (THOMAS, J., concurring). The cases on
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which Tinker chiefly relied concerned the rights of parents
and private schools, not students. 551 U. S., at 420, n. 8.
Of the 11 cases the Court cited, only one—West Virginia Bd.
of Ed. v. Barnette, 319 U. S. 624 (1943)—was on point. But,
like Tinker, Barnette failed to mention the historical doctrine undergirding school authority. Not until decades later
did the Court even hint at this doctrine, and, then, only as
an aside. See Fraser, 478 U. S., at 684.
The majority does no better today. At least it acknowledges that schools act in loco parentis when students speak
on campus. See, e.g., ante, at 5. But the majority fails to
address the historical contours of that doctrine, whether the
doctrine applies to off-campus speech, or why the Court has
abandoned it.
B
The Court’s failure to explain itself in Tinker needlessly
makes this case more difficult. Unlike Tinker, which involved a school’s authority under a straightforward fact
pattern, this case involves speech made in one location but
capable of being received in countless others—an issue that
has been aggravated exponentially by recent technological
advances. The Court’s decision not to create a solid foundation in Tinker, and now here not to consult the relevant history, predictably causes the majority to ignore relevant
analysis.
First, the majority gives little apparent significance to
B. L.’s decision to participate in an extracurricular activity.
But the historical test suggests that authority of schools
over off-campus speech may be greater when students participate in extracurricular programs. The Lander test focuses on the effect of speech, not its location. So students
like B. L. who are active in extracurricular programs have
a greater potential, by virtue of their participation, to harm
those programs. For example, a profanity-laced screed delivered on social media or at the mall has a much different
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effect on a football program when done by a regular student
than when done by the captain of the football team. So, too,
here.
Second, the majority fails to consider whether schools often will have more authority, not less, to discipline students
who transmit speech through social media. Because offcampus speech made through social media can be received
on campus (and can spread rapidly to countless people), it
often will have a greater proximate tendency to harm the
school environment than will an off-campus in-person conversation.
Third, and relatedly, the majority uncritically adopts the
assumption that B. L.’s speech, in fact, was off campus.
But, the location of her speech is a much trickier question
than the majority acknowledges. Because speech travels,
schools sometimes may be able to treat speech as on campus
even though it originates off campus. Nobody doubts, for
example, that a school has in loco parentis authority over a
student (and can discipline him) when he passes out vulgar
flyers on campus—even if he creates those flyers off campus. The same may be true in many contexts when social
media speech is generated off campus but received on campus. To be sure, this logic might not apply where the oncampus presence of speech is not proximately connected to
its off-campus origin—as when a student “wholly accidental[ly]” brings a sibling’s sketch to school years after it
is created. Porter v. Ascension Parish School Bd., 393 F. 3d
608, 615, 617–618 (CA5 2004). This break in proximate
causation might occur more often when a school prohibits
the use of personal devices or social media on campus. See
Tr. of Oral Arg. 68–69. But where it is foreseeable and
likely that speech will travel onto campus, a school has a
stronger claim to treating the speech as on-campus speech.
Here, it makes sense to treat B. L.’s speech as off-campus
speech. There is little evidence that B. L.’s speech was received on campus. The cheerleading coach, in fact, did not
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view B. L.’s speech. She viewed a copy of that speech (a
screenshot) created by another student. Ante, at 2. But,
the majority mentions none of this. It simply, and uncritically, assumes that B. L.’s speech was off campus. Because
it creates a test untethered from history, it bypasses this
relevant inquiry.
*
*
*
The Court transparently takes a common-law approach
to today’s decision. In effect, it states just one rule: Schools
can regulate speech less often when that speech occurs off
campus. It then identifies this case as an “example” and
“leav[es] for future cases” the job of developing this new
common-law doctrine. Ante, at 7–8. But the Court’s foundation is untethered from anything stable, and courts (and
schools) will almost certainly be at a loss as to what exactly
the Court’s opinion today means.
Perhaps there are good constitutional reasons to depart
from the historical rule, and perhaps this Court and lower
courts will identify and explain these reasons in the future.
But because the Court does not do so today, and because it
reaches the wrong result under the appropriate historical
test, I respectfully dissent.
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The Religious Freedom Restoration Act of 1993 (RFRA) was enacted in
the wake of Employment Div., Dept. of Human Resources of Ore. v.
Smith, 494 U. S. 872, to provide a remedy to redress Federal Government violations of the right to free exercise under the First Amendment. Respondents are practicing Muslims who sued under RFRA,
claiming that federal agents placed them on the No Fly List for refusing to act as informants against their religious communities. They
sought injunctive relief against the agents in their official capacities
and monetary damages against the agents in their individual capacities. As relevant here, the District Court found that RFRA does not
permit monetary relief and dismissed their individual-capacity claims.
The Second Circuit reversed, holding that RFRA’s remedies provision
encompasses money damages against Government officials.
Held: RFRA’s express remedies provision permits litigants, when appropriate, to obtain money damages against federal officials in their individual capacities. Pp. 3–9.
(a) RFRA’s text provides that persons may sue and “obtain appropriate relief against a government,” 42 U. S. C. §2000bb–1(c), including an “official (or other person acting under color of law) of the United
States,” §2000bb–2(1). RFRA supplants the ordinary meaning of “government” with a different, express definition that includes “official[s].”
It then underscores that “official[s]” are “person[s].” Under RFRA’s
definition, relief that can be executed against an “official . . . of the
Unites States” is “relief against a government.” This reading is confirmed by RFRA’s use of the phrase “persons acting under color of law,”
which has long been interpreted by this Court in the 42 U. S. C. §1983
context to permit suits against officials in their individual capacities.
See, e.g., Memphis Community School Dist. v. Stachura, 477 U. S. 299,
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305–306. Pp. 3–5.
(b) RFRA’s term “appropriate relief” is “open-ended” on its face;
thus, what relief is “ ‘appropriate’ ” is “inherently context dependent.”
Sossamon v. Texas, 563 U. S. 277, 286. In the context of suits against
Government officials, damages have long been awarded as appropriate
relief, and though more limited today, they remain an appropriate
form of relief. The availability of damages under §1983 is particularly
salient here. When Congress first enacted RFRA, the definition of
“government” included state and local officials. In order to reinstate
the pre-Smith substantive protections of the First Amendment and the
right to vindicate those protections by a claim, §2000bb(b), the remedies provision must have encompassed at least the same forms of relief
authorized by §1983. Because damages claims have always been available under §1983 for clearly established violations of the First Amendment, that means RFRA provides, as one avenue for relief, a right to
seek damages against Government employees. The presumption in
Sossamon, 563 U. S. 277, is inapplicable because this case does not involve sovereign immunity. Pp. 5–9.

894 F. 3d 449, affirmed.
THOMAS, J., delivered the opinion of the Court, in which all other Members joined, except BARRETT, J., who took no part in the consideration or
decision of the case.
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JUSTICE THOMAS delivered the opinion of the Court.
The Religious Freedom Restoration Act of 1993 (RFRA)
prohibits the Federal Government from imposing substantial burdens on religious exercise, absent a compelling interest pursued through the least restrictive means. 107
Stat. 1488, 42 U. S. C. §2000bb et seq. It also gives a person
whose religious exercise has been unlawfully burdened the
right to seek “appropriate relief.” The question here is
whether “appropriate relief ” includes claims for money
damages against Government officials in their individual
capacities. We hold that it does.
I
A
RFRA secures Congress’ view of the right to free exercise
under the First Amendment, and it provides a remedy to
redress violations of that right. Congress passed the Act in
the wake of this Court’s decision in Employment Div., Dept.
of Human Resources of Ore. v. Smith, 494 U. S. 872, 885–
890 (1990), which held that the First Amendment tolerates
neutral, generally applicable laws that burden or prohibit
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religious acts even when the laws are unsupported by a narrowly tailored, compelling governmental interest. See
§2000bb(a). RFRA sought to counter the effect of that holding and restore the pre-Smith “compelling interest test” by
“provid[ing] a claim . . . to persons whose religious exercise
is substantially burdened by government.” §§2000bb(b)(1)–
(2). That right of action enables a person to “obtain appropriate relief against a government.” §2000bb–1(c). A “ ‘government’ ” is defined to include “a branch, department,
agency, instrumentality, and official (or other person acting
under color of law) of the United States.” §2000bb–2(1).
B
Respondents Muhammad Tanvir, Jameel Algibhah, and
Naveed Shinwari are practicing Muslims who claim that
Federal Bureau of Investigation agents placed them on the
No Fly List in retaliation for their refusal to act as informants against their religious communities. Respondents
sued various agents in their official capacities, seeking removal from the No Fly List. They also sued the agents in
their individual capacities for money damages. According
to respondents, the retaliation cost them substantial sums
of money: airline tickets wasted and income from job opportunities lost.
More than a year after respondents sued, the Department
of Homeland Security informed them that they could now
fly, thus mooting the claims for injunctive relief. The District Court then dismissed the individual-capacity claims
for money damages, ruling that RFRA does not permit monetary relief.
The Second Circuit reversed. 894 F. 3d 449 (2018). It
determined that RFRA’s express remedies provision, combined with the statutory definition of “Government,” authorizes claims against federal officials in their individual
capacities. Relying on our precedent and RFRA’s broad protections for religious liberty, the court concluded that the
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open-ended phrase “appropriate relief ” encompasses
money damages against officials. We granted certiorari,
589 U. S. ___ (2019), and now affirm.
II
As usual, we start with the statutory text. E.g., Mission
Product Holdings, Inc. v. Tempnology, LLC, 587 U. S. ___,
___ (2019) (slip op., at 8). A person whose exercise of religion has been unlawfully burdened may “obtain appropriate relief against a government.” 42 U. S. C. §2000bb–1(c).
A
We first have to determine if injured parties can sue Government officials in their personal capacities. RFRA’s text
provides a clear answer: They can. Persons may sue and
obtain relief “against a government,” §2000bb–1(c), which
is defined to include “a branch, department, agency, instrumentality, and official (or other person acting under color of
law) of the United States.” §2000bb–2(1) (emphasis added).
The Government urges us to limit lawsuits against officials to suits against them in their official, not personal, capacities. A lawsuit seeking damages from employees in
their individual capacities, the Government argues, is not
really “against a government” because relief “can be executed only against the official’s personal assets.” Kentucky
v. Graham, 473 U. S. 159, 166 (1985).
The problem with this otherwise plausible argument is
that Congress supplanted the ordinary meaning of “government” with a different, express definition. “ ‘When a statute
includes an explicit definition, we must follow that definition,’ even if it varies from a term’s ordinary meaning.” Digital Realty Trust, Inc. v. Somers, 583 U. S. ___, ___ (slip op.,
at 9) (quoting Burgess v. United States, 553 U. S. 124, 130
(2008)). For example, if a statute defines a “State” to include territories and districts, that addition to the plain
meaning controls. See, e.g., 15 U. S. C. §267. So too here.
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A “government,” under RFRA, extends beyond the term’s
plain meaning to include officials. And the term “official”
does not refer solely to an office, but rather to the actual
person “who is invested with an office.” 10 Oxford English
Dictionary 733 (2d ed. 1989). Under RFRA’s definition, relief that can be executed against an “official . . . of the
United States” is “relief against a government.” 42 U. S. C.
§§2000bb–1(c), 2000bb–2(1).
Not only does the term “government” encompass officials,
it also authorizes suits against “other person[s] acting under color of law.” §2000bb–2(1). The right to obtain relief
against “a person” cannot be squared with the Government’s reading that relief must always run against the
United States. Moreover, the use of the phrase “official (or
other person . . . )” underscores that “official[s]” are treated
like “person[s].” Ibid. (emphasis added). In other words,
the parenthetical clarifies that “a government” includes
both individuals who are officials acting under color of law
and other, additional individuals who are nonofficials acting under color of law. Here, respondents sued the former.
The legal “backdrop against which Congress enacted”
RFRA confirms the propriety of individual-capacity suits.
Stewart v. Dutra Constr. Co., 543 U. S. 481, 487 (2005). The
phrase “persons acting under color of law” draws on one of
the most well-known civil rights statutes: 42 U. S. C. §1983.
That statute applies to “person[s] . . . under color of any
statute,” and this Court has long interpreted it to permit
suits against officials in their individual capacities. See,
e.g., Memphis Community School Dist. v. Stachura, 477
U. S. 299, 305–306, and n. 8 (1986). Because RFRA uses
the same terminology as §1983 in the very same field of civil
rights law, “it is reasonable to believe that the terminology
bears a consistent meaning.” A. Scalia & B. Garner, Reading Law: The Interpretation of Legal Texts 323 (2012). A
suit against an official in his personal capacity is a suit
against a person acting under color of law. And a suit
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against a person acting under color of law is a suit against
“a government,” as defined under RFRA. §2000bb–1(c).
B
The question then becomes what “appropriate relief ” entails. Without a statutory definition, we turn to the
phrase’s plain meaning at the time of enactment. See FCC
v. AT&T Inc., 562 U. S. 397, 403 (2011). “Appropriate”
means “[s]pecially fitted or suitable, proper.” 1 Oxford English Dictionary, at 586; see also Merriam-Webster’s Collegiate Dictionary 57 (10th ed. 1996) (“especially suitable or
compatible”). Because this language is “open-ended” on its
face, what relief is “ ‘appropriate’ ” is “inherently context
dependent.” Sossamon v. Texas, 563 U. S. 277, 286 (2011)
(interpreting identical language).
In the context of suits against Government officials, damages have long been awarded as appropriate relief. In the
early Republic, “an array of writs . . . allowed individuals to
test the legality of government conduct by filing suit
against government officials” for money damages “payable
by the officer.” Pfander & Hunt, Public Wrongs and Private
Bills: Indemnification and Govt Accountability in the Early
Republic, 85 N. Y. U. L. Rev. 1862, 1871–1875 (2010); see
id., at 1875, n. 52 (collecting cases). These common-law
causes of action remained available through the 19th century and into the 20th. See, e.g., Little v. Barreme, 2 Cranch
170 (1804); Elliott v. Swartwout, 10 Pet. 137 (1836); Mitchell v. Harmony, 13 How. 115 (1852); Buck v. Colbath, 3
Wall. 334 (1866); Belknap v. Schild, 161 U. S. 10 (1896);
Philadelphia Co. v. Stimson, 223 U. S. 605, 619–620 (1912)
(“The exemption of the United States from suit does not protect its officers from personal liability to persons whose
rights of property they have wrongfully invaded”).
Though more limited, damages against federal officials
remain an appropriate form of relief today. In 1988 the
Westfall Act foreclosed common-law claims for damages
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against federal officials, 28 U. S. C. §2679, but it left open
claims for constitutional violations and certain statutory violations. §§2679(b)(2)(A)–(B). Indeed, the Act expressly
contemplates that a statute could authorize an action for
damages against Government employees. §2679(b)(2)(B)
(explaining that the displacement of remedies “does not extend or apply to a civil action against an employee of the
Government . . . which is brought for a violation of a statute
of the United States under which such action against an individual is otherwise authorized”).
Damages are also commonly available against state and
local government officials. In 1871, for example, Congress
passed the precursor to §1983, imposing liability on any
person who, under color of state law, deprived another of a
constitutional right. 17 Stat. 13; see also Myers v. Anderson, 238 U. S. 368, 379, 383 (1915) (affirming award of damages against state election officials). By the time Congress
enacted RFRA, this Court had interpreted the modern version of §1983 to permit monetary recovery against officials
who violated “clearly established” federal law. E.g., Procunier v. Navarette, 434 U. S. 555, 561–562 (1978); Siegert v.
Gilley, 500 U. S. 226, 231 (1991).
This availability of damages under §1983 is particularly
salient in light of RFRA’s origins. When first enacted,
RFRA defined “ ‘government’ ” to include an “official (or
other person acting under color of law) of the United States,
a State, or a subdivision of a State.” 107 Stat. 1489 (emphasis added). It made no distinction between state and federal
officials. After this Court held that RFRA could not be enforced against the States, see City of Boerne v. Flores, 521
U. S. 507, 511 (1997), Congress narrowly amended the definition “by striking ‘a State, or a subdivision of a State.’ ”
114 Stat. 806. That context is important because RFRA
made clear that it was reinstating both the pre-Smith substantive protections of the First Amendment and the right
to vindicate those protections by a claim. §2000bb(b).
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There is no doubt that damages claims have always been
available under §1983 for clearly established violations of
the First Amendment. See, e.g., Sause v. Bauer, 585 U. S.
___ (2018) (per curiam) (reversing grant of qualified immunity in a case seeking damages under §1983 based on
alleged violations of free exercise rights and Fourth Amendment rights); Murphy v. Missouri Dept. of Corrections, 814
F. 2d 1252, 1259 (CA8 1987) (remanding to enter judgment
for plaintiffs on a §1983 free speech and free exercise claims
and to determine and order “appropriate relief, which . . .
may, if appropriate, include an award” of damages). Given
that RFRA reinstated pre-Smith protections and rights,
parties suing under RFRA must have at least the same avenues for relief against officials that they would have had
before Smith. That means RFRA provides, as one avenue
for relief, a right to seek damages against Government employees.
A damages remedy is not just “appropriate” relief as
viewed through the lens of suits against Government employees. It is also the only form of relief that can remedy
some RFRA violations. For certain injuries, such as respondents’ wasted plane tickets, effective relief consists of
damages, not an injunction. See, e.g., DeMarco v. Davis,
914 F. 3d 383, 390 (CA5 2019) (destruction of religious property); Yang v. Sturner, 728 F. Supp. 845 (RI 1990), opinion
withdrawn 750 F. Supp. 558 (RI 1990) (autopsy of son that
violated Hmong beliefs). Given the textual cues just noted,
it would be odd to construe RFRA in a manner that prevents
courts from awarding such relief. Had Congress wished to
limit the remedy to that degree, it knew how to do so. See,
e.g., 29 U. S. C. §1132(a)(3) (providing for “appropriate equitable relief ”); 42 U. S. C. §2000e–5(g)(1) (providing for
“equitable relief as the court deems appropriate”); 15
U. S. C. §78u(d)(5) (providing for “any equitable relief that
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may be appropriate or necessary”).*
Our opinion in Sossamon does not change this analysis.
Sossamon held that a State’s acceptance of federal funding
did not waive sovereign immunity to suits for damages under a related statute—the Religious Land Use and Institutionalized Persons Act of 2000—which also permits “ ‘appropriate relief.’ ” 563 U. S., at 280, 282. The obvious
difference is that this case features a suit against individuals, who do not enjoy sovereign immunity.
The Government also posits that we should be wary of
damages against government officials because these
awards could raise separation-of-powers concerns. But this
exact remedy has coexisted with our constitutional system
since the dawn of the Republic. To be sure, there may be
policy reasons why Congress may wish to shield Government employees from personal liability, and Congress is
free to do so. But there are no constitutional reasons why
we must do so in its stead.
To the extent the Government asks us to create a new
policy-based presumption against damages against individual officials, we are not at liberty to do so. Congress is best
suited to create such a policy. Our task is simply to interpret the law as an ordinary person would. Although background presumptions can inform the understanding of a
word or phrase, those presumptions must exist at the time
of enactment. We cannot manufacture a new presumption
now and retroactively impose it on a Congress that acted 27
years ago.
——————
* Both the Government and respondents agree that government officials are entitled to assert a qualified immunity defense when sued in
their individual capacities for money damages under RFRA. Indeed, respondents emphasize that the “qualified immunity defense was created
for precisely these circumstances,” Brief for Respondents 22, and is a
“powerful shield” that “protects all but the plainly incompetent or those
who flout clearly established law,” Tr. of Oral Arg. 42; see District of Columbia v. Wesby, 583 U. S. ___, ___–___ (2018) (slip op., at 13–15).
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*
*
*
We conclude that RFRA’s express remedies provision permits litigants, when appropriate, to obtain money damages
against federal officials in their individual capacities. The
judgment of the United States Court of Appeals for the Second Circuit is affirmed.
It is so ordered.
JUSTICE BARRETT took no part in the consideration or
decision of this case.
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Philadelphia’s foster care system relies on cooperation between the City
and private foster care agencies. The City enters standard annual contracts with the agencies to place children with foster families. One of
the responsibilities of the agencies is certifying prospective foster families under state statutory criteria. Petitioner Catholic Social Services
has contracted with the City to provide foster care services for over 50
years, continuing the centuries-old mission of the Catholic Church to
serve Philadelphia’s needy children. CSS holds the religious belief
that marriage is a sacred bond between a man and a woman. Because
CSS believes that certification of prospective foster families is an endorsement of their relationships, it will not certify unmarried couples—regardless of their sexual orientation—or same-sex married couples. But other private foster agencies in Philadelphia will certify
same-sex couples, and no same-sex couple has sought certification
from CSS. Against this backdrop, a 2018 newspaper story recounted
the Archdiocese of Philadelphia’s position that CSS could not consider
prospective foster parents in same-sex marriages. Calls for investigation followed, and the City ultimately informed CSS that unless it
agreed to certify same-sex couples the City would no longer refer children to the agency or enter a full foster care contract with it in the
future. The City explained that the refusal of CSS to certify same-sex
married couples violated both a non-discrimination provision in the
agency’s contract with the City as well as the non-discrimination requirements of the citywide Fair Practices Ordinance.
CSS and three affiliated foster parents filed suit seeking to enjoin
the City’s referral freeze on the grounds that the City’s actions violated
the Free Exercise and Free Speech Clauses of the First Amendment.
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The District Court denied preliminary relief. It reasoned that the contractual non-discrimination requirement and the Fair Practices Ordinance were both neutral and generally applicable under Employment
Div., Dept. of Human Resources of Ore. v. Smith, 494 U. S. 872, and
that CSS’s free exercise claim was therefore unlikely to succeed. The
Court of Appeals for the Third Circuit affirmed. Given the expiration
of the parties’ contract, the Third Circuit examined whether the City
could condition contract renewal on the inclusion of new language forbidding discrimination on the basis of sexual orientation. The court
concluded that the City’s proposed contractual terms stated a neutral
and generally applicable policy under Smith. CSS and the foster parents challenge the Third Circuit’s determination that the City’s actions
were permissible under Smith and also ask the Court to reconsider
that decision.

Held: The refusal of Philadelphia to contract with CSS for the provision
of foster care services unless CSS agrees to certify same-sex couples as
foster parents violates the Free Exercise Clause of the First Amendment. Pp. 4–15.
(a) The City’s actions burdened CSS’s religious exercise by forcing it
either to curtail its mission or to certify same-sex couples as foster parents in violation of its religious beliefs. Smith held that laws incidentally burdening religion are ordinarily not subject to strict scrutiny
under the Free Exercise Clause so long as they are both neutral and
generally applicable. 494 U. S., at 878–882. This case falls outside
Smith because the City has burdened CSS’s religious exercise through
policies that do not satisfy the threshold requirement of being neutral
and generally applicable. Church of Lukumi Babalu Aye, Inc. v. Hialeah, 508 U. S. 520, 531–532. A law is not generally applicable if it
invites the government to consider the particular reasons for a person’s
conduct by creating a mechanism for individualized exemptions.
Smith, 494 U. S., at 884. Where such a system of individual exemptions exists, the government may not refuse to extend that system to
cases of religious hardship without a compelling reason. Ibid. Pp. 4–
7.
(1) The non-discrimination requirement of the City’s standard foster care contract is not generally applicable. Section 3.21 of the contract requires an agency to provide services defined in the contract to
prospective foster parents without regard to their sexual orientation.
But section 3.21 also permits exceptions to this requirement at the
“sole discretion” of the Commissioner. This inclusion of a mechanism
for entirely discretionary exceptions renders the non-discrimination
provision not generally applicable. Smith, 494 U. S., at 884. The City
maintains that greater deference should apply to its treatment of private contractors, but the result here is the same under any level of
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deference. Similarly unavailing is the City’s recent contention that
section 3.21 does not even apply to CSS’s refusal to certify same-sex
couples. That contention ignores the broad sweep of section 3.21’s text,
as well as the fact that the City adopted the current version of section
3.21 shortly after declaring that it would make CSS’s obligation to certify same-sex couples “explicit” in future contracts. Finally, because
state law makes clear that the City’s authority to grant exceptions
from section 3.21 also governs section 15.1’s general prohibition on sexual orientation discrimination, the contract as a whole contains no generally applicable non-discrimination requirement. Pp. 7–10.
(2) Philadelphia’s Fair Practices Ordinance, which as relevant forbids interfering with the public accommodations opportunities of an
individual based on sexual orientation, does not apply to CSS’s actions
here. The Ordinance defines a public accommodation in relevant part
to include a provider “whose goods, services, facilities, privileges, advantages or accommodations are extended, offered, sold, or otherwise
made available to the public.” Phila. Code §9–1102(1)(w). Certification is not “made available to the public” in the usual sense of the
words. Certification as a foster parent is not readily accessible to the
public; the process involves a customized and selective assessment
that bears little resemblance to staying in a hotel, eating at a restaurant, or riding a bus. The District Court’s contrary conclusion did not
take into account the uniquely selective nature of foster care certification. Pp. 10–13.
(b) The contractual non-discrimination requirement burdens CSS’s
religious exercise and is not generally applicable, so it is subject to “the
most rigorous of scrutiny.” Lukumi, 508 U. S., at 546. A government
policy can survive strict scrutiny only if it advances compelling interests and is narrowly tailored to achieve those interests. Ibid. The
question is not whether the City has a compelling interest in enforcing
its non-discrimination policies generally, but whether it has such an
interest in denying an exception to CSS. Under the circumstances
here, the City does not have a compelling interest in refusing to contract with CSS. CSS seeks only an accommodation that will allow it
to continue serving the children of Philadelphia in a manner consistent
with its religious beliefs; it does not seek to impose those beliefs on
anyone else. The refusal of Philadelphia to contract with CSS for the
provision of foster care services unless the agency agrees to certify
same-sex couples as foster parents cannot survive strict scrutiny and
violates the Free Exercise Clause of the First Amendment. The Court
does not consider whether the City’s actions also violate the Free
Speech Clause. Pp. 13–15.
922 F. 3d. 140, reversed and remanded.

4

FULTON v. PHILADELPHIA
Syllabus

ROBERTS, C. J., delivered the opinion of the Court, in which BREYER,
SOTOMAYOR, KAGAN, KAVANAUGH, and BARRETT, JJ., joined. BARRETT, J.,
filed a concurring opinion, in which KAVANAUGH, J., joined, and in which
BREYER, J., joined as to all but the first paragraph. ALITO, J., filed an
opinion concurring in the judgment, in which THOMAS and GORSUCH, JJ.,
joined. GORSUCH, J., filed an opinion concurring in the judgment, in
which THOMAS and ALITO, JJ., joined.
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CITY OF PHILADELPHIA, PENNSYLVANIA, ET AL.
ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE THIRD CIRCUIT
[June 17, 2021]

CHIEF JUSTICE ROBERTS delivered the opinion of the
Court.
Catholic Social Services is a foster care agency in Philadelphia. The City stopped referring children to CSS upon
discovering that the agency would not certify same-sex couples to be foster parents due to its religious beliefs about
marriage. The City will renew its foster care contract with
CSS only if the agency agrees to certify same-sex couples.
The question presented is whether the actions of Philadelphia violate the First Amendment.
I
The Catholic Church has served the needy children of
Philadelphia for over two centuries. In 1798, a priest in the
City organized an association to care for orphans whose
parents had died in a yellow fever epidemic. H. Folks, The
Care of Destitute, Neglected, and Delinquent Children 10
(1902). During the 19th century, nuns ran asylums for orphaned and destitute youth. T. Hacsi, Second Home: Orphan Asylums and Poor Families in America 24 (1997).
When criticism of asylums mounted in the Progressive
Era, see id., at 37–40, the Church established the Catholic
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Children’s Bureau to place children in foster homes. Petitioner CSS continues that mission today.
The Philadelphia foster care system depends on cooperation between the City and private foster agencies like CSS.
When children cannot remain in their homes, the City’s
Department of Human Services assumes custody of them.
The Department enters standard annual contracts with private foster agencies to place some of those children with
foster families.
The placement process begins with review of prospective
foster families. Pennsylvania law gives the authority to certify foster families to state-licensed foster agencies like
CSS. 55 Pa. Code §3700.61 (2020). Before certifying a family, an agency must conduct a home study during which it
considers statutory criteria including the family’s “ability to
provide care, nurturing and supervision to children,”
“[e]xisting family relationships,” and ability “to work in
partnership” with a foster agency. §3700.64. The agency
must decide whether to “approve, disapprove or provisionally approve the foster family.” §3700.69.
When the Department seeks to place a child with a foster
family, it sends its contracted agencies a request, known as
a referral. The agencies report whether any of their certified families are available, and the Department places the
child with what it regards as the most suitable family. The
agency continues to support the family throughout the
placement.
The religious views of CSS inform its work in this system.
CSS believes that “marriage is a sacred bond between a
man and a woman.” App. 171. Because the agency understands the certification of prospective foster families to be
an endorsement of their relationships, it will not certify unmarried couples—regardless of their sexual orientation—or
same-sex married couples. CSS does not object to certifying
gay or lesbian individuals as single foster parents or to placing gay and lesbian children. No same-sex couple has ever
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sought certification from CSS. If one did, CSS would direct
the couple to one of the more than 20 other agencies in the
City, all of which currently certify same-sex couples. For
over 50 years, CSS successfully contracted with the City to
provide foster care services while holding to these beliefs.
But things changed in 2018. After receiving a complaint
about a different agency, a newspaper ran a story in which
a spokesman for the Archdiocese of Philadelphia stated that
CSS would not be able to consider prospective foster parents in same-sex marriages. The City Council called for an
investigation, saying that the City had “laws in place to protect its people from discrimination that occurs under the
guise of religious freedom.” App. to Pet. for Cert. 147a. The
Philadelphia Commission on Human Relations launched an
inquiry. And the Commissioner of the Department of Human Services held a meeting with the leadership of CSS.
She remarked that “things have changed since 100 years
ago,” and “it would be great if we followed the teachings of
Pope Francis, the voice of the Catholic Church.” App. 366.
Immediately after the meeting, the Department informed
CSS that it would no longer refer children to the agency.
The City later explained that the refusal of CSS to certify
same-sex couples violated a non-discrimination provision in
its contract with the City as well as the non-discrimination
requirements of the citywide Fair Practices Ordinance. The
City stated that it would not enter a full foster care contract
with CSS in the future unless the agency agreed to certify
same-sex couples.
CSS and three foster parents affiliated with the agency
filed suit against the City, the Department, and the Commission. The Support Center for Child Advocates and Philadelphia Family Pride intervened as defendants. As relevant here, CSS alleged that the referral freeze violated the
Free Exercise and Free Speech Clauses of the First Amendment. CSS sought a temporary restraining order and preliminary injunction directing the Department to continue
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referring children to CSS without requiring the agency to
certify same-sex couples.
The District Court denied preliminary relief. It concluded that the contractual non-discrimination requirement and the Fair Practices Ordinance were neutral and
generally applicable under Employment Division, Department of Human Resources of Oregon v. Smith, 494 U. S. 872
(1990), and that the free exercise claim was therefore unlikely to succeed. 320 F. Supp. 3d 661, 680–690 (ED Pa.
2018). The court also determined that the free speech
claims were unlikely to succeed because CSS performed certifications as part of a government program. Id., at
695–700.
The Court of Appeals for the Third Circuit affirmed. Because the contract between the parties had expired, the
court focused on whether the City could insist on the inclusion of new language forbidding discrimination on the basis
of sexual orientation as a condition of contract renewal. 922
F. 3d 140, 153 (2019). The court concluded that the proposed contractual terms were a neutral and generally applicable policy under Smith. 922 F. 3d, at 152–159. The
court rejected the agency’s free speech claims on the same
grounds as the District Court. Id., at 160–162.
CSS and the foster parents sought review. They challenged the Third Circuit’s determination that the City’s actions were permissible under Smith and also asked this
Court to reconsider that precedent.
We granted certiorari. 589 U. S. ___ (2020).
II
A
The Free Exercise Clause of the First Amendment, applicable to the States under the Fourteenth Amendment, provides that “Congress shall make no law . . . prohibiting the
free exercise” of religion. As an initial matter, it is plain
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that the City’s actions have burdened CSS’s religious exercise by putting it to the choice of curtailing its mission or
approving relationships inconsistent with its beliefs. The
City disagrees. In its view, certification reflects only that
foster parents satisfy the statutory criteria, not that the
agency endorses their relationships. But CSS believes that
certification is tantamount to endorsement. And “religious
beliefs need not be acceptable, logical, consistent, or comprehensible to others in order to merit First Amendment
protection.” Thomas v. Review Bd. of Ind. Employment Security Div., 450 U. S. 707, 714 (1981). Our task is to decide
whether the burden the City has placed on the religious exercise of CSS is constitutionally permissible.
Smith held that laws incidentally burdening religion are
ordinarily not subject to strict scrutiny under the Free Exercise Clause so long as they are neutral and generally applicable. 494 U. S., at 878–882. CSS urges us to overrule
Smith, and the concurrences in the judgment argue in favor
of doing so, see post, p. 1 (opinion of ALITO, J.); post, p. 1
(opinion of GORSUCH, J.). But we need not revisit that decision here. This case falls outside Smith because the City
has burdened the religious exercise of CSS through policies
that do not meet the requirement of being neutral and generally applicable. See Church of Lukumi Babalu Aye, Inc.
v. Hialeah, 508 U. S. 520, 531–532 (1993).
Government fails to act neutrally when it proceeds in a
manner intolerant of religious beliefs or restricts practices
because of their religious nature.
See Masterpiece
Cakeshop, Ltd. v. Colorado Civil Rights Comm’n, 584 U. S.
___, ___–___ (2018) (slip op., at 16–17); Lukumi, 508 U. S.,
at 533. CSS points to evidence in the record that it believes
demonstrates that the City has transgressed this neutrality
standard, but we find it more straightforward to resolve
this case under the rubric of general applicability.
A law is not generally applicable if it “invite[s]” the government to consider the particular reasons for a person’s
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conduct by providing “ ‘a mechanism for individualized exemptions.’ ” Smith, 494 U. S., at 884 (quoting Bowen v. Roy,
476 U. S. 693, 708 (1986) (opinion of Burger, C. J., joined by
Powell and Rehnquist, JJ.)). For example, in Sherbert v.
Verner, 374 U. S. 398 (1963), a Seventh-day Adventist was
fired because she would not work on Saturdays. Unable to
find a job that would allow her to keep the Sabbath as her
faith required, she applied for unemployment benefits. Id.,
at 399–400. The State denied her application under a law
prohibiting eligibility to claimants who had “failed, without
good cause . . . to accept available suitable work.” Id., at
401 (internal quotation marks omitted). We held that the
denial infringed her free exercise rights and could be justified only by a compelling interest. Id., at 406.
Smith later explained that the unemployment benefits
law in Sherbert was not generally applicable because the
“good cause” standard permitted the government to grant
exemptions based on the circumstances underlying each application. See 494 U. S., at 884 (citing Roy, 476 U. S., at
708; Sherbert, 374 U. S., at 401, n. 4). Smith went on to
hold that “where the State has in place a system of individual exemptions, it may not refuse to extend that system to
cases of ‘religious hardship’ without compelling reason.”
494 U. S., at 884 (quoting Roy, 476 U. S., at 708); see also
Lukumi, 508 U. S., at 537 (same).
A law also lacks general applicability if it prohibits religious conduct while permitting secular conduct that undermines the government’s asserted interests in a similar way.
See id., at 542–546. In Church of Lukumi Babalu Aye, Inc.
v. Hialeah, for instance, the City of Hialeah adopted several
ordinances prohibiting animal sacrifice, a practice of the
Santeria faith. Id., at 524–528. The City claimed that the
ordinances were necessary in part to protect public health,
which was “threatened by the disposal of animal carcasses
in open public places.” Id., at 544. But the ordinances did
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not regulate hunters’ disposal of their kills or improper garbage disposal by restaurants, both of which posed a similar
hazard. Id., at 544–545. The Court concluded that this and
other forms of underinclusiveness meant that the ordinances were not generally applicable. Id., at 545–546.
B
The City initially argued that CSS’s practice violated section 3.21 of its standard foster care contract. We conclude,
however, that this provision is not generally applicable as
required by Smith. The current version of section 3.21 specifies in pertinent part:
“Rejection of Referral. Provider shall not reject a
child or family including, but not limited to, . . . prospective foster or adoptive parents, for Services based
upon . . . their . . . sexual orientation . . . unless an exception is granted by the Commissioner or the Commissioner’s designee, in his/her sole discretion.” Supp.
App. to Brief for City Respondents 16–17.
This provision requires an agency to provide “Services,”
defined as “the work to be performed under this Contract,”
App. 560, to prospective foster parents regardless of their
sexual orientation.
Like the good cause provision in Sherbert, section 3.21 incorporates a system of individual exemptions, made available in this case at the “sole discretion” of the Commissioner.
The City has made clear that the Commissioner “has no intention of granting an exception” to CSS. App. to Pet. for
Cert. 168a. But the City “may not refuse to extend that
[exemption] system to cases of ‘religious hardship’ without
compelling reason.” Smith, 494 U. S., at 884 (quoting Roy,
476 U. S., at 708).
The City and intervenor-respondents resist this conclusion on several grounds. They first argue that governments
should enjoy greater leeway under the Free Exercise Clause
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when setting rules for contractors than when regulating the
general public. The government, they observe, commands
heightened powers when managing its internal operations.
See NASA v. Nelson, 562 U. S. 134, 150 (2011); Engquist v.
Oregon Dept. of Agriculture, 553 U. S. 591, 598–600 (2008).
And when individuals enter into government employment
or contracts, they accept certain restrictions on their freedom as part of the deal. See Garcetti v. Ceballos, 547 U. S.
410, 418–420 (2006); Board of Comm’rs, Wabaunsee Cty. v.
Umbehr, 518 U. S. 668, 677–678 (1996). Given this context,
the City and intervenor-respondents contend, the government should have a freer hand when dealing with contractors like CSS.
These considerations cannot save the City here. As Philadelphia rightly acknowledges, “principles of neutrality
and general applicability still constrain the government in
its capacity as manager.” Brief for City Respondents 11–
12. We have never suggested that the government may discriminate against religion when acting in its managerial
role. And Smith itself drew support for the neutral and generally applicable standard from cases involving internal
government affairs. See 494 U. S., at 883–885, and n. 2 (citing Lyng v. Northwest Indian Cemetery Protective Assn.,
485 U. S. 439 (1988); Roy, 476 U. S. 693). The City and
intervenor-respondents accordingly ask only that courts apply a more deferential approach in determining whether a
policy is neutral and generally applicable in the contracting
context. We find no need to resolve that narrow issue in
this case. No matter the level of deference we extend to the
City, the inclusion of a formal system of entirely discretionary exceptions in section 3.21 renders the contractual nondiscrimination requirement not generally applicable.
Perhaps all this explains why the City now contends that
section 3.21 does not apply to CSS’s refusal to certify samesex couples after all. Contrast App. to Pet. for Cert. 167a–
168a with Brief for City Respondents 35–36. Instead, the
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City says that section 3.21 addresses only “an agency’s right
to refuse ‘referrals’ to place a child with a certified foster
family.” Brief for City Respondents 36. We think the City
had it right the first time. Although the section is titled
“Rejection of Referral,” the text sweeps more broadly, forbidding the rejection of “prospective foster . . . parents” for
“Services,” without limitation. Supp. App. to Brief for City
Respondents 16. The City maintains that certification is
one of the services foster agencies are hired to perform, so
its attempt to backtrack on the reach of section 3.21 is unavailing. See A. Scalia & B. Garner, Reading Law: The Interpretation of Legal Texts 222 (2012) (“[A] title or heading
should never be allowed to override the plain words of a
text.”). Moreover, the City adopted the current version of
section 3.21 shortly after declaring that it would make
CSS’s obligation to certify same-sex couples “explicit” in future contracts, App. to Pet. for Cert. 170a, confirming our
understanding of the text of the provision.
The City and intervenor-respondents add that, notwithstanding the system of exceptions in section 3.21, a separate provision in the contract independently prohibits discrimination in the certification of foster parents. That
provision, section 15.1, bars discrimination on the basis of
sexual orientation, and it does not on its face allow for exceptions. See Supp. App. to Brief for City Respondents 31.
But state law makes clear that “one part of a contract cannot be so interpreted as to annul another part.” Shehadi v.
Northeastern Nat. Bank of Pa., 474 Pa. 232, 236, 378 A. 2d
304, 306 (1977); see Commonwealth ex rel. Kane v. UPMC,
634 Pa. 97, 135, 129 A. 3d 441, 464 (2015). Applying that
“fundamental” rule here, Shehadi, 474 Pa., at 236, 378
A. 2d, at 306, an exception from section 3.21 also must govern the prohibition in section 15.1, lest the City’s reservation of the authority to grant such an exception be a nullity.
As a result, the contract as a whole contains no generally
applicable non-discrimination requirement.
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Finally, the City and intervenor-respondents contend
that the availability of exceptions under section 3.21 is irrelevant because the Commissioner has never granted one.
That misapprehends the issue. The creation of a formal
mechanism for granting exceptions renders a policy not
generally applicable, regardless whether any exceptions
have been given, because it “invite[s]” the government to
decide which reasons for not complying with the policy are
worthy of solicitude, Smith, 494 U. S., at 884—here, at the
Commissioner’s “sole discretion.”
The concurrence objects that no party raised these arguments in this Court. Post, at 6 (opinion of GORSUCH, J.).
But CSS, supported by the United States, contended that
the City’s “made-for-CSS Section 3.21 permits discretionary
‘exception[s]’ from the requirement ‘not [to] reject a child or
family’ based upon ‘their . . . sexual orientation,’ ” which
“alone triggers strict scrutiny.” Reply Brief 5 (quoting
Supp. App. to Brief for City Respondents 16; some alterations in original); see also Brief for Petitioners 26–27 (section 3.21 triggers strict scrutiny); Brief for United States as
Amicus Curiae 21–22 (same). The concurrence favors the
City’s reading of section 3.21, see post, at 5–6, but we find
CSS’s position more persuasive.
C
In addition to relying on the contract, the City argues
that CSS’s refusal to certify same-sex couples constitutes
an “Unlawful Public Accommodations Practice[ ]” in violation of the Fair Practices Ordinance. That ordinance forbids “deny[ing] or interfer[ing] with the public accommodations opportunities of an individual or otherwise
discriminat[ing] based on his or her race, ethnicity, color,
sex, sexual orientation, . . . disability, marital status, familial status,” or several other protected categories. Phila.
Code §9–1106(1) (2016). The City contends that foster care
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agencies are public accommodations and therefore forbidden from discriminating on the basis of sexual orientation
when certifying foster parents.
CSS counters that “foster care has never been treated as
a ‘public accommodation’ in Philadelphia.” Brief for Petitioners 13. In any event, CSS adds, the ordinance cannot
qualify as generally applicable because the City allows exceptions to it for secular reasons despite denying one for
CSS’s religious exercise. But that constitutional issue
arises only if the ordinance applies to CSS in the first place.
We conclude that it does not because foster care agencies do
not act as public accommodations in performing certifications.
The ordinance defines a public accommodation in relevant part as “[a]ny place, provider or public conveyance,
whether licensed or not, which solicits or accepts the patronage or trade of the public or whose goods, services, facilities, privileges, advantages or accommodations are extended, offered, sold, or otherwise made available to the
public.” §9–1102(1)(w). Certification is not “made available
to the public” in the usual sense of the words. To make a
service “available” means to make it “accessible, obtainable.” Merriam-Webster’s Collegiate Dictionary 84 (11th ed.
2005); see also 1 Oxford English Dictionary 812 (2d ed.
1989) (“capable of being made use of, at one’s disposal,
within one’s reach”). Related state law illustrates the same
point. A Pennsylvania antidiscrimination statute similarly
defines a public accommodation as an accommodation that
is “open to, accepts or solicits the patronage of the general
public.” Pa. Stat. Ann., Tit. 43, §954(l) (Purdon Cum. Supp.
2009). It fleshes out that definition with examples like hotels, restaurants, drug stores, swimming pools, barbershops, and public conveyances. Ibid. The “common theme”
is that a public accommodation must “provide a benefit to
the general public allowing individual members of the gen-
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eral public to avail themselves of that benefit if they so desire.” Blizzard v. Floyd, 149 Pa. Commw. 503, 506, 613
A. 2d 619, 621 (1992).
Certification as a foster parent, by contrast, is not readily
accessible to the public. It involves a customized and selective assessment that bears little resemblance to staying in
a hotel, eating at a restaurant, or riding a bus. The process
takes three to six months. Applicants must pass background checks and a medical exam. Foster agencies are required to conduct an intensive home study during which
they evaluate, among other things, applicants’ “mental and
emotional adjustment,” “community ties with family,
friends, and neighbors,” and “[e]xisting family relationships, attitudes and expectations regarding the applicant’s
own children and parent/child relationships.” 55 Pa. Code
§3700.64. Such inquiries would raise eyebrows at the local
bus station. And agencies understandably approach this
sensitive process from different angles. As the City itself
explains to prospective foster parents, “[e]ach agency has
slightly different requirements, specialties, and training
programs.” App. to Pet. for Cert. 197a. All of this confirms
that the one-size-fits-all public accommodations model is a
poor match for the foster care system.
The City asks us to adhere to the District Court’s contrary determination that CSS qualifies as a public accommodation under the ordinance. The concurrence adopts the
City’s argument, seeing no incongruity in deeming a private
religious foster agency a public accommodation. See post,
at 3 (opinion of GORSUCH, J.). We respectfully disagree
with the view of the City and the concurrence. Although
“we ordinarily defer to lower court constructions of state
statutes, we do not invariably do so.” Frisby v. Schultz, 487
U. S. 474, 483 (1988) (citation omitted). Deference would
be inappropriate here. The District Court did not take into
account the uniquely selective nature of the certification
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process, which must inform the applicability of the ordinance. We agree with CSS’s position, which it has maintained from the beginning of this dispute, that its “foster
services do not constitute a ‘public accommodation’ under
the City’s Fair Practices Ordinance, and therefore it is not
bound by that ordinance.” App. to Pet. for Cert. 159a. We
therefore have no need to assess whether the ordinance is
generally applicable.
III
The contractual non-discrimination requirement imposes
a burden on CSS’s religious exercise and does not qualify as
generally applicable. The concurrence protests that the
“Court granted certiorari to decide whether to overrule
[Smith],” and chides the Court for seeking to “sidestep the
question.” Post, at 1 (opinion of GORSUCH, J.). But the
Court also granted review to decide whether Philadelphia’s
actions were permissible under our precedents. See Pet. for
Cert. i. CSS has demonstrated that the City’s actions are
subject to “the most rigorous of scrutiny” under those precedents. Lukumi, 508 U. S., at 546. Because the City’s actions are therefore examined under the strictest scrutiny
regardless of Smith, we have no occasion to reconsider that
decision here.
A government policy can survive strict scrutiny only if it
advances “interests of the highest order” and is narrowly
tailored to achieve those interests. Lukumi, 508 U. S., at
546 (internal quotation marks omitted). Put another way,
so long as the government can achieve its interests in a
manner that does not burden religion, it must do so.
The City asserts that its non-discrimination policies
serve three compelling interests: maximizing the number of
foster parents, protecting the City from liability, and ensuring equal treatment of prospective foster parents and foster
children. The City states these objectives at a high level of
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generality, but the First Amendment demands a more precise analysis. See Gonzales v. O Centro Espírita Beneficente
União do Vegetal, 546 U. S. 418, 430–432 (2006) (discussing
the compelling interest test applied in Sherbert and Wisconsin v. Yoder, 406 U. S. 205 (1972)). Rather than rely on
“broadly formulated interests,” courts must “scrutinize[ ]
the asserted harm of granting specific exemptions to particular religious claimants.” O Centro, 546 U. S., at 431. The
question, then, is not whether the City has a compelling interest in enforcing its non-discrimination policies generally,
but whether it has such an interest in denying an exception
to CSS.
Once properly narrowed, the City’s asserted interests are
insufficient. Maximizing the number of foster families and
minimizing liability are important goals, but the City fails
to show that granting CSS an exception will put those goals
at risk. If anything, including CSS in the program seems
likely to increase, not reduce, the number of available foster
parents. As for liability, the City offers only speculation
that it might be sued over CSS’s certification practices.
Such speculation is insufficient to satisfy strict scrutiny, see
Brown v. Entertainment Merchants Assn., 564 U. S. 786,
799–800 (2011), particularly because the authority to certify foster families is delegated to agencies by the State, not
the City, see 55 Pa. Code §3700.61.
That leaves the interest of the City in the equal treatment
of prospective foster parents and foster children. We do not
doubt that this interest is a weighty one, for “[o]ur society
has come to the recognition that gay persons and gay couples cannot be treated as social outcasts or as inferior in
dignity and worth.” Masterpiece Cakeshop, 584 U. S., at ___
(slip op., at 9). On the facts of this case, however, this interest cannot justify denying CSS an exception for its religious exercise. The creation of a system of exceptions under
the contract undermines the City’s contention that its nondiscrimination policies can brook no departures. See
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Lukumi, 508 U. S., at 546–547. The City offers no compelling reason why it has a particular interest in denying an
exception to CSS while making them available to others.
*
*
*
As Philadelphia acknowledges, CSS has “long been a
point of light in the City’s foster-care system.” Brief for City
Respondents 1. CSS seeks only an accommodation that will
allow it to continue serving the children of Philadelphia in
a manner consistent with its religious beliefs; it does not
seek to impose those beliefs on anyone else. The refusal of
Philadelphia to contract with CSS for the provision of foster
care services unless it agrees to certify same-sex couples as
foster parents cannot survive strict scrutiny, and violates
the First Amendment.
In view of our conclusion that the actions of the City violate the Free Exercise Clause, we need not consider
whether they also violate the Free Speech Clause.
The judgment of the United States Court of Appeals for
the Third Circuit is reversed, and the case is remanded for
further proceedings consistent with this opinion.
It is so ordered.
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JUSTICE BARRETT, with whom JUSTICE KAVANAUGH
joins, and with whom JUSTICE BREYER joins as to all but
the first paragraph, concurring.
In Employment Div., Dept. of Human Resources of Ore. v.
Smith, 494 U. S. 872 (1990), this Court held that a neutral
and generally applicable law typically does not violate the
Free Exercise Clause—no matter how severely that law
burdens religious exercise. Petitioners, their amici, scholars, and Justices of this Court have made serious arguments that Smith ought to be overruled. While history
looms large in this debate, I find the historical record more
silent than supportive on the question whether the founding generation understood the First Amendment to require
religious exemptions from generally applicable laws in at
least some circumstances. In my view, the textual and
structural arguments against Smith are more compelling.
As a matter of text and structure, it is difficult to see why
the Free Exercise Clause—lone among the First Amendment freedoms—offers nothing more than protection from
discrimination.
Yet what should replace Smith? The prevailing assumption seems to be that strict scrutiny would apply whenever
a neutral and generally applicable law burdens religious exercise. But I am skeptical about swapping Smith’s categorical antidiscrimination approach for an equally categorical
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strict scrutiny regime, particularly when this Court’s resolution of conflicts between generally applicable laws and
other First Amendment rights—like speech and assembly—has been much more nuanced. There would be a number of issues to work through if Smith were overruled. To
name a few: Should entities like Catholic Social Services—
which is an arm of the Catholic Church—be treated differently than individuals? Cf. Hosanna-Tabor Evangelical Lutheran Church and School v. EEOC, 565 U. S. 171 (2012).
Should there be a distinction between indirect and direct
burdens on religious exercise? Cf. Braunfeld v. Brown, 366
U. S. 599, 606–607 (1961) (plurality opinion). What forms
of scrutiny should apply? Compare Sherbert v. Verner, 374
U. S. 398, 403 (1963) (assessing whether government’s interest is “ ‘compelling’ ”), with Gillette v. United States, 401
U. S. 437, 462 (1971) (assessing whether government’s interest is “substantial”). And if the answer is strict scrutiny,
would pre-Smith cases rejecting free exercise challenges to
garden-variety laws come out the same way? See Smith,
494 U. S., at 888–889.
We need not wrestle with these questions in this case,
though, because the same standard applies regardless
whether Smith stays or goes. A longstanding tenet of our
free exercise jurisprudence—one that both pre-dates and
survives Smith—is that a law burdening religious exercise
must satisfy strict scrutiny if it gives government officials
discretion to grant individualized exemptions. See id., at
884 (law not generally applicable “where the State has in
place a system of individual exemptions” (citing Sherbert,
374 U. S., at 401, n. 4)); see also Cantwell v. Connecticut,
310 U. S. 296, 303–307 (1940) (subjecting statute to heightened scrutiny because exemptions lay in discretion of government official). As the Court’s opinion today explains, the
government contract at issue provides for individualized exemptions from its nondiscrimination rule, thus triggering
strict scrutiny. And all nine Justices agree that the City
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cannot satisfy strict scrutiny. I therefore see no reason to
decide in this case whether Smith should be overruled,
much less what should replace it. I join the Court’s opinion
in full.
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[June 17, 2021]

JUSTICE ALITO, with whom JUSTICE THOMAS and
JUSTICE GORSUCH join, concurring in the judgment.
This case presents an important constitutional question
that urgently calls out for review: whether this Court’s governing interpretation of a bedrock constitutional right, the
right to the free exercise of religion, is fundamentally wrong
and should be corrected.
In Employment Div., Dept. of Human Resources of Ore. v.
Smith, 494 U. S. 872 (1990), the Court abruptly pushed
aside nearly 40 years of precedent and held that the First
Amendment’s Free Exercise Clause tolerates any rule that
categorically prohibits or commands specified conduct so
long as it does not target religious practice. Even if a rule
serves no important purpose and has a devastating effect
on religious freedom, the Constitution, according to Smith,
provides no protection. This severe holding is ripe for reexamination.
I
There is no question that Smith’s interpretation can have
startling consequences. Here are a few examples. Suppose
that the Volstead Act, which implemented the Prohibition
Amendment, had not contained an exception for sacramental wine. See Pub. L. 66, §3, 41 Stat. 308–309. The Act
would have been consistent with Smith even though it
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would have prevented the celebration of a Catholic Mass
anywhere in the United States.1 Or suppose that a State,
following the example of several European countries, made
it unlawful to slaughter an animal that had not first been
rendered unconscious.2 That law would be fine under
Smith even though it would outlaw kosher and halal
slaughter.3 Or suppose that a jurisdiction in this country,
following the recommendations of medical associations in
Europe, banned the circumcision of infants.4 A San Francisco ballot initiative in 2010 proposed just that.5 A categorical ban would be allowed by Smith even though it would
prohibit an ancient and important Jewish and Muslim practice.6 Or suppose that this Court or some other court enforced a rigid rule prohibiting attorneys from wearing any
——————
1 Code of Canon Law, Canon §924 (Eng. transl. 1998).
2 See Law Library of Congress, Global Legal Research Center, Legal
Restrictions on Religious Slaughter in Europe (Mar. 2018), www.loc.gov/
law/help/religious-slaughter/religious-slaughter-europe.pdf.
3 Id., at 1–2.
4 See Frisch et al., Cultural Bias in the AAP’s 2012 Technical Report
and Policy Statement on Male Circumcision, 131 Pediatrics 796, 799
(2013) (representatives of pediatric medical associations in 16 European
countries and Canada recommending against circumcision because the
practice “has no compelling health benefits, causes postoperative pain,
can have serious long-term consequences, constitutes a violation of the
United Nations’ Declaration of the Rights of the Child, and conflicts with
the Hippocratic oath”).
5 See Initiative Measure To Be Submitted Directly to the Voters: Genital Cutting of Male Minors (Oct. 13, 2010) (online source archived at
www.supremecourt.gov); see also Jewish Community Relations Council
of San Francisco v. Arntz, 2012 WL 11891474, *1 (Super. Ct. San Francisco Cty., Cal., Apr. 6, 2012) (ordering that the proposed initiative be
removed from the ballot because it was preempted by California law).
6 See 4 Encyclopaedia Judaica 730 (2d ed. 2007) (“Jewish circumcision
originated, according to the biblical account, with Abraham”); The Shengold Jewish Encyclopedia 62 (3d ed. 2003) (“[Circumcision] has become a
basic law among Jews. In times of persecution, Jews risked their lives
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form of head covering in court. The rule would satisfy
Smith even though it would prevent Orthodox Jewish men,
Sikh men, and many Muslim women from appearing. Many
other examples could be added.
We may hope that legislators and others with rulemaking authority will not go as far as Smith allows, but the
present case shows that the dangers posed by Smith are not
hypothetical. The city of Philadelphia (City) has issued an
ultimatum to an arm of the Catholic Church: Either engage
in conduct that the Church views as contrary to the traditional Christian understanding of marriage or abandon a
mission that dates back to the earliest days of the Church—
providing for the care of orphaned and abandoned children.
Many people believe they have a religious obligation to
assist such children. Jews and Christians regard this as a
scriptural command,7 and it is a mission that the Catholic
Church has undertaken since ancient times. One of the
first known orphanages is said to have been founded by St.
Basil the Great in the fourth century,8 and for centuries,
the care of orphaned and abandoned children was carried

——————
to fulfill the commandment”); B. Abramowitz, The Law of Israel: A Compilation of the Hayye Adam 206 (1897) (“It is a positive commandment
that a father shall circumcise his son or that he shall appoint another
Israelite to act as his agent therein”); 3 Encyclopedia of Religion 1798 (2d
ed. 2005) (“Muslims agree that [circumcision] must occur before marriage and is required of male converts”); H. Gibb & J. Kramers, Shorter
Encyclopaedia of Islam 254 (1953).
7 See Holy Bible, Deuteronomy 10:18, 16:11, 26:12–13; James 1:27.
8 See A. Crislip, From Monastery to Hospital: Christian Monasticism
& the Transformation of Health Care in Late Antiquity 104, 111 (2005)
(describing Basil of Caesarea’s use of his 4th century monastery as a
“place for the nourishment of orphans,” who “lived in their own wing of
the monastery,” “were provided with all the necessities of life[,] and were
raised by the monastics acting as surrogate parents” (internal quotation
marks omitted)).
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out by religious orders.9
In the New World, religious groups continued to take the
lead. The first known orphanage in what is now the United
States was founded by an order of Catholic nuns in New
Orleans around 1729.10 In the 1730s, the first two orphanages in what became the United States at the founding
were established in Georgia by Lutherans and by Rev.
George Whitefield, a leader in the “First Great Awakening.”11
In the late 18th and early 19th centuries,
Protestants and Catholics established orphanages in major
cities. One of the first orphanages in Philadelphia was
founded by a Catholic priest in 1798.12 The Jewish Society
for the Relief of Orphans and Children of Indigent Parents
began its work in Charleston in 1801.13
During the latter part of the 19th century and continuing
into the 20th century, the care of children was shifted from
orphanages to foster families,14 but for many years, state
and local government participation in this field was quite
limited. As one of Philadelphia’s amici puts it, “[i]nto the
early twentieth century, the care of orphaned and abandoned children in the United States remained largely in the
hands of private charitable and religious organizations.”15
In later years, an influx of federal money16 spurred States
——————
9 Ransel, Orphans and Foundlings, in 3 Encyclopedia of European Social History 497, 498 (2001).
10 T. Hacsi, Second Home: Orphan Asylums and Poor Families in
America 17 (1997).
11 Id., at 17–18; F. Chapell, The Great Awakening of 1740, pp. 90–91
(1903).
12 2 Encylopedia of the New American Nation 477 (2006); Hacsi, Second
Home, at 18.
13 15 Encyclopaedia Judaica 485.
14 2 Encyclopedia of Children and Childhood 639–640 (2004); Brief for
Historians of Child Welfare as Amici Curiae 16–17.
15 Brief for Annie E. Casey Foundation et al. as Amici Curiae 4–5.
16 See Social Security Act, §521, 49 Stat. 627, 633; Social Security Act
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and local governments to take a more active role, and today
many governments administer what is essentially a licensing system. As is typical in other jurisdictions, no private
charitable group may recruit, vet, or support foster parents
in Philadelphia without the City’s approval.
Whether with or without government participation,
Catholic foster care agencies in Philadelphia and other cities have a long record of finding homes for children whose
parents are unable or unwilling to care for them. Over the
years, they have helped thousands of foster children and
parents, and they take special pride in finding homes for
children who are hard to place, including older children and
those with special needs.17
Recently, however, the City has barred Catholic Social
Services (CSS) from continuing this work. Because the
Catholic Church continues to believe that marriage is a
bond between one man and one woman, CSS will not vet
same-sex couples. As far as the record reflects, no same-sex
couple has ever approached CSS, but if that were to occur,
CSS would simply refer the couple to another agency that
is happy to provide that service—and there are at least 27
such agencies in Philadelphia. App. 171; App. to Pet. for
Cert. 137a; see also id., at 286a. Thus, not only is there no
evidence that CSS’s policy has ever interfered in the slightest with the efforts of a same-sex couple to care for a foster
child, there is no reason to fear that it would ever have that
effect.
None of that mattered to Philadelphia. When a newspaper publicized CSS’s policy, the City barred CSS from continuing its foster care work. Remarkably, the City took this
——————
Amendments of 1961, 75 Stat. 131.
17 See United States Conference of Catholic Bishops, Discrimination
Against Catholic Adoption Services (2018), https://www.usccb.org/issuesand-action/religious-liberty/upload/Discrimination-against-Catholicadoption-services.pdf.
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step even though it threatens the welfare of children awaiting placement in foster homes. There is an acute shortage
of foster parents, both in Philadelphia and in the country at
large.18 By ousting CSS, the City eliminated one of its major sources of foster homes. And that’s not all. The City
——————
18 See Brief for Petitioners 11–12 (citing Wax-Thibodeaux, “We Are
Just Destroying These Kids”: The Foster Children Growing Up Inside
Detention Centers, Washington Post (Dec. 30, 2019), https://www.
washingtonpost.com/national/we-are-just-destroying-these-kids-thefoster-children-growing-up-inside-detention-centers/2019/12/30/97f65f3aeaa2-11e9-9c6d-436a0df4f31d_story.html (describing the placement of
foster children in emergency shelters and juvenile detention centers));
Brief in Opposition for City Respondents 4 (acknowledging 5,000 children in need of care in Philadelphia); Terruso, Philly Puts Out “Urgent”
Call—300 Families Needed for Fostering, Philadelphia Inquirer (Mar. 8,
2018), https://www.inquirer.com/philly/news/foster-parents-dhs-phillychild-welfare-adoptions-20180308.html; see also Haskins, Kohomban, &
Rodriguez, Keeping Up With the Caseload: How To Recruit and Retain
Foster Parents, The Brookings Institution (Apr. 24, 2019), https:
www.brookings.edu/blog/upfront/2019/04/24/keeping-up-with-the-caseload-how-to-recruit-and-retain-foster-parents/ (explaining that “[t]he
number of children in foster care ha[d] risen for the fifth consecutive
year” to nearly 443,000 in 2017 and noting that “between 30 to 50 percent
of foster families step down each year”); Adams, Foster Care Crisis: More
Kids Are Entering, but Fewer Families Are Willing To Take Them In,
NBC News (Dec. 30, 2020), https://www.nbcnews.com/news/nbcblk/
foster-care-crisis-more-kids-are-entering-fewer-families-are-n1252450
(explaining how the COVID–19 pandemic has overwhelmed the United
States’ foster care system); Satija, For Troubled Foster Kids in Houston,
Sleeping in Offices Is “Rock Bottom,” Texas Tribune (Apr. 20, 2017),
https://www.texastribune.org/2017/04/20/texas-foster-care-placementcrisis/ (describing Texas’s shortage of placement options, which resulted
in children sleeping in office buildings where “no one is likely to stop
them” if they decide to run away); Associated Press, Indiana Agencies
Desperate To Find Foster Parents With Children Entering System at AllTime High, Fox 59 (Mar. 7, 2017), https://fox59.com/news/indianaagencies-desperate-to-find-foster-parents-with-children-entering-system-at
-all-time-high/ (noting that nearly 1,000 children in Indiana are in need
of care and that, in the span of one month, the State’s largest not-forprofit child services agency was able to place 3 children out of 150 to 200
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went so far as to prohibit the placement of any children in
homes that CSS had previously vetted and approved. Exemplary foster parents like petitioners Sharonell Fulton
and Toni Lynn Simms-Busch are blocked from providing
loving homes for children they were eager to help.19 The
City apparently prefers to risk leaving children without foster parents than to allow CSS to follow its religiously dictated policy, which threatens no tangible harm.
CSS broadly implies that the fundamental objective of
City officials is to force the Philadelphia Archdiocese to
change its position on marriage. Among other things, they
point to statements by a City official deriding the Archdiocese’s position as out of step with Pope Francis’s teaching
and 21st century moral views.20 But whether or not this is
the City’s real objective, there can be no doubt that Philadelphia’s ultimatum restricts CSS’s ability to do what it believes the Catholic faith requires.
Philadelphia argues that its stance is allowed by Smith
because, it claims, a City policy categorically prohibits foster care agencies from discriminating against same-sex couples. Bound by Smith, the lower courts accepted this argument, 320 F. Supp. 3d 661, 682–684 (ED Pa. 2018), 922
F. 3d 140, 156–159 (CA3 2019), and we then granted certiorari, 589 U. S. ___ (2020). One of the questions that we
accepted for review is “[w]hether Employment Division v.
——————
in one region); Lawrence, Georgia Foster Care System in Crisis Due to
Shortage of Foster Homes, ABC News Channel 9 (Feb. 15, 2017),
https://newschannel9.com/news/local/georgia-foster-care-system-in-crisisdue-to-shortage-of-foster-homes (reporting on a county in Georgia with
116 children in need of care but only 14 foster families).
19 See App. to Pet. for Cert. 19a, 64a, 140a; see also App. 59 (plaintiff
Cecilia Paul testifying that, at the time of the evidentiary hearing below,
she had no children in her care due to the City’s policy).
20 Id., at 182, 365–366 (describing Department of Human Services commissioner’s comments to CSS that “it would be great if we followed the
teachings of Pope Francis” and that “things have changed since 100 years
ago”).
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Smith should be revisited.” We should confront that question.
Regrettably, the Court declines to do so. Instead, it reverses based on what appears to be a superfluous (and
likely to be short-lived) feature of the City’s standard annual contract with foster care agencies. Smith’s holding
about categorical rules does not apply if a rule permits individualized exemptions, 494 U. S., at 884, and the majority
seizes on the presence in the City’s standard contract of language giving a City official the power to grant exemptions.
Ante, at 7. The City tells us that it has never granted such
an exemption and has no intention of handing one to CSS,
Brief for City Respondents 36; App. to Pet. for Cert. 168a,
but the majority reverses the decision below because the
contract supposedly confers that never-used power. Ante,
at 10, 15.
This decision might as well be written on the dissolving
paper sold in magic shops. The City has been adamant
about pressuring CSS to give in, and if the City wants to
get around today’s decision, it can simply eliminate the
never-used exemption power.21 If it does that, then, voilà,
today’s decision will vanish—and the parties will be back
where they started. The City will claim that it is protected
by Smith; CSS will argue that Smith should be overruled;
——————
21 The Court’s decision also depends on its own contested interpretation
of local and state law. See post, at 2–7 (GORSUCH, J., concurring in judgment). Instead of addressing whether the City’s Fair Practices Ordinance is generally applicable, the Court concludes that the ordinance
does not apply to CSS because CSS’s foster care certification services do
not constitute “public accommodations” under the FPO. Ante, at 11. Of
course, this Court’s interpretation of state and local law is not binding
on state courts. See, e.g., West v. American Telephone & Telegraph Co.,
311 U. S. 223, 236 (1940); see also Danforth v. Minnesota, 552 U. S. 264,
291 (2008) (ROBERTS, C. J., dissenting) (“State courts are the final arbiters of their own state law”). Should the Pennsylvania courts interpret
the FPO differently, they would effectively abrogate the Court’s decision
in this case.
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the lower courts, bound by Smith, will reject that argument;
and CSS will file a new petition in this Court challenging
Smith. What is the point of going around in this circle?
Not only is the Court’s decision unlikely to resolve the
present dispute, it provides no guidance regarding similar
controversies in other jurisdictions. From 2006 to 2011,
Catholic Charities in Boston, San Francisco, Washington,
D. C., and Illinois ceased providing adoption or foster care
services after the city or state government insisted that
they serve same-sex couples. Although the precise legal
grounds for these actions are not always clear, it appears
that they were based on laws or regulations generally prohibiting discrimination on the basis of sexual orientation.22
And some jurisdictions have adopted anti-discrimination
rules that expressly target adoption services.23 Today’s de-

——————
22 See 102 Code Mass. Regs. 1.03(1) (1997) (prohibiting discrimination
on the basis of sexual orientation as a condition of receiving the state
license required to provide adoption services); San Francisco Admin.
Code §12B.1(a) (2021) (requiring that all contracts with the city include
a provision “obligating the contractor not to discriminate on the basis of ”
sexual orientation and noting that the code section was last amended in
2000); D. C. Code §§ 2–1401.02(24), 2–1402.31 (2008) (prohibiting, on the
basis of sexual orientation, the direct or indirect denial of “the full and
equal enjoyment of the goods, services, facilities, privileges, advantages,
and accommodations of any place of public accommodations,” defined to
include “establishments dealing with goods or services of any kind”); Ill.
Comp. Stat., ch. 775, §§5/1–103(O–1), (Q), 5/5–101(A), 5/5–102 (2011)
(prohibiting discrimination on the basis of sexual orientation in a “place
of public accommodation,” defined by a list of non-exclusive examples).
23 See, e.g., Cal. Welf. & Inst. Code Ann. §16013(a) (West 2018) (declaring that “all persons engaged in providing care and services to foster children, including . . . foster parents [and] adoptive parents . . . shall have
fair and equal access to all available programs, services, benefits, and
licensing processes, and shall not be subjected to discrimination . . . on
the basis of . . . sexual orientation”); D. C. Munic. Regs., tit. 29, §6003.1(d)
(2018) (providing that foster parents are “[t]o not be subject to discrimi-
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cision will be of no help in other cases involving the exclusion of faith-based foster care and adoption agencies unless
by some chance the relevant laws contain the same glitch
as the Philadelphia contractual provision on which the
majority’s decision hangs. The decision will be even less
significant in all the other important religious liberty cases
that are bubbling up.
We should reconsider Smith without further delay. The
correct interpretation of the Free Exercise Clause is a question of great importance, and Smith’s interpretation is hard
to defend. It can’t be squared with the ordinary meaning of
the text of the Free Exercise Clause or with the prevalent
understanding of the scope of the free-exercise right at the
time of the First Amendment’s adoption. It swept aside decades of established precedent, and it has not aged well. Its
interpretation has been undermined by subsequent scholarship on the original meaning of the Free Exercise Clause.
Contrary to what many initially expected, Smith has not
provided a clear-cut rule that is easy to apply, and experience has disproved the Smith majority’s fear that retention
of the Court’s prior free-exercise jurisprudence would lead
to “anarchy.” 494 U. S., at 888.
When Smith reinterpreted the Free Exercise Clause, four
Justices—Brennan, Marshall, Blackmun, and O’Connor—
registered strong disagreement. Id., at 891, 892 (O’Connor,
J., joined in part by Brennan, Marshall, and Blackmun, JJ.,
concurring in judgment); id., at 907–908 (Blackmun, J.,
joined by Brennan and Marshall, JJ., dissenting). After
——————
nation as provided in the D. C. Human Rights Act,” which prohibits discrimination on the basis of sexual orientation); see also 110 Code Mass.
Regs. 1.09(1) (2008) (“No applicant for or recipient of Department [of
Children and Families] services shall, on the ground of . . . sexual orientation . . . be excluded from participation in, be denied the benefits of, or
otherwise be subjected to discrimination in connection with any service,
program, or activity administered or provided by the Department”).

Cite as: 593 U. S. ____ (2021)

11

ALITO, J., concurring in judgment

joining the Court, Justice Souter called for Smith to be reexamined. Church of Lukumi Babalu Aye, Inc. v. Hialeah,
508 U. S. 520, 559 (1993) (opinion concurring in part and
concurring in judgment). So have five sitting Justices. Kennedy v. Bremerton School Dist., 586 U. S. ___, ___–___
(2019) (ALITO, J., joined by THOMAS, GORSUCH, and
KAVANAUGH, JJ., concurring in denial of certiorari) (slip
op., at 5–6); City of Boerne v. Flores, 521 U. S. 507, 566
(1997) (BREYER, J., dissenting). So have some of the country’s most distinguished scholars of the Religion Clauses.
See, e.g., McConnell, Free Exercise Revisionism and the
Smith Decision, 57 U. Chi. L. Rev. 1109 (1990) (McConnell,
Free Exercise Revisionism); Laycock, The Supreme Court’s
Assault on Free Exercise, and the Amicus Brief That Was
Never Filed, 8 J. L. & Religion 99 (1990). On two separate
occasions, Congress, with virtual unanimity, expressed the
view that Smith’s interpretation is contrary to our society’s
deep-rooted commitment to religious liberty. In enacting
the Religious Freedom Restoration Act of 1993, 107 Stat.
1488 (codified at 42 U. S. C. §2000bb et seq.), and the Religious Land Use and Institutionalized Persons Act of 2000,
114 Stat. 803 (codified at 42 U. S. C. §2000cc et seq.), Congress tried to restore the constitutional rule in place before
Smith was handed down. Those laws, however, do not apply to most state action, and they leave huge gaps.
It is high time for us to take a fresh look at what the Free
Exercise Clause demands.
II
A
To fully appreciate what the Court did in Smith, it is necessary to recall the substantial body of precedent that it displaced. Our seminal decision on the question of religious
exemptions from generally applicable laws was Sherbert v.
Verner, 374 U. S. 398 (1963), which had been in place for
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nearly four decades when Smith was decided. In that earlier case, Adell Sherbert, a Seventh-day Adventist, was
fired because she refused to work on Saturday, her Sabbath
Day. 374 U. S., at 399. Unable to find other employment
that did not require Saturday work, she applied for unemployment compensation but was rejected because state law
disqualified claimants who “ failed, without good cause . . .
to accept available suitable work when offered. ” Id., at
399–401, and n. 3 (internal quotation marks omitted). The
State Supreme Court held that this denial of benefits did
not violate Sherbert’s free-exercise right, but this Court reversed.
In an opinion authored by Justice Brennan, the Court began by surveying the Court’s few prior cases involving
claims for religious exemptions from generally applicable
laws. Id., at 402–403. In those decisions, the Court had not
articulated a clear standard for resolving such conflicts, but
as the Sherbert opinion accurately recounted, where claims
for religious exemptions had been rejected, “[t]he conduct
or actions [in question] invariably posed some substantial
threat to public safety, peace or order.” Id., at 403. (As will
be shown below, this description of the earlier decisions corresponds closely with the understanding of the scope of the
free-exercise right at the time of the First Amendment’s
adoption. See infra, at 29–36.)
After noting these earlier decisions, the Court turned to
the case at hand and concluded that the denial of benefits
imposed a substantial burden on Sherbert’s free exercise of
religion. 374 U. S., at 404. It “force[d] her to choose between following the precepts of her religion and forfeiting
benefits, on the one hand, and abandoning one of the precepts of her religion in order to accept work, on the other
hand.” Ibid. As a result, the Court reasoned, the decision
below could be sustained only if it was “justified by a ‘compelling state interest.’ ” Id., at 403, 406. The State argued
that its law was needed to prevent “the filing of fraudulent
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claims by unscrupulous claimants feigning religious objections,” but Justice Brennan’s opinion found this justification insufficient because the State failed to show that “no
alternative forms of regulation would combat such abuses
without infringing First Amendment rights.” Id., at 407.
The test distilled from Sherbert—that a law that imposes
a substantial burden on the exercise of religion must be narrowly tailored to serve a compelling interest—was the governing rule for the next 37 years. Applying that test, the
Court sometimes vindicated free-exercise claims. In Wisconsin v. Yoder, 406 U. S. 205, 234 (1972), for example, the
Court held that a state law requiring all students to remain
in school until the age of 16 violated the free-exercise rights
of Amish parents whose religion required that children
leave school after the eighth grade. The Court acknowledged the State’s “admittedly strong interest in compulsory
education” but concluded that the State had failed to “show
with . . . particularity how [that interest] would be adversely affected by granting an exemption to the Amish.”
Id., at 236. And in holding that the Amish were entitled to
a special exemption, the Court expressly rejected the interpretation of the Free Exercise Clause that was later embraced in Smith. Indeed, the Yoder Court stated this point
again and again: “[T]here are areas of conduct protected by
the Free Exercise Clause of the First Amendment and thus
beyond the power of the State to control, even under regulations of general applicability”; “[a] regulation neutral on
its face may, in its application, nonetheless offend the constitutional requirement for governmental neutrality if it unduly burdens the free exercise of religion”; insisting that
Amish children abide by the compulsory attendance requirement was unconstitutional even though it “applie[d]
uniformly to all citizens of the State and d[id] not, on its
face, discriminate against religions or a particular religion,
[and was] motivated by legitimate secular concerns.” Id.,
at 220 (emphasis added).
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Other decisions also accepted free-exercise claims under
the Sherbert test. In Thomas v. Review Bd. of Ind. Employment Security Div., 450 U. S. 707, 710, 720 (1981), the Court
concluded that a State could not withhold unemployment
benefits from a Jehovah’s Witness who quit his job because
he refused to do work that he viewed as contributing to the
production of military weapons. In so holding, the Court
reiterated that “ ‘[a] regulation neutral on its face may, in
its application, nonetheless offend the constitutional requirement for governmental neutrality if it unduly burdens
the free exercise of religion.’ ” Id., at 717 (quoting Yoder,
406 U. S., at 220).
Subsequently, in Hobbie v. Unemployment Appeals
Comm’n of Fla., 480 U. S. 136, 141 (1987), the Court found
that a state rule that was “ ‘neutral and uniform in its application’ ” nevertheless violated the Free Exercise Clause
under the Sherbert test. A similar violation was found in
Frazee v. Illinois Dept. of Employment Security, 489 U. S.
829 (1989).
Other cases applied Sherbert but found no violation. In
United States v. Lee, 455 U. S. 252, 258 (1982), the Court
held that mandatory contributions to Social Security were
constitutional because they were “indispensable to the fiscal vitality of the social security system.” In Gillette v.
United States, 401 U. S. 437, 462 (1971), denying conscientious-objector status to men whose opposition to war was
limited to one particular conflict was held to be “strictly justified by substantial governmental interests.” In still other
cases, the Court found Sherbert inapplicable either because
the challenged law did not implicate the conduct of the individual seeking an exemption, see Bowen v. Roy, 476 U. S.
693, 700 (1986); Lyng v. Northwest Indian Cemetery Protective Assn., 485 U. S. 439, 450–451 (1988), or because the
case arose in a context where the government exercised
broader authority over assertions of individual rights, see
O’Lone v. Estate of Shabazz, 482 U. S. 342, 353 (1987)

Cite as: 593 U. S. ____ (2021)

15

ALITO, J., concurring in judgment

(prison); Goldman v. Weinberger, 475 U. S. 503, 506 (1986)
(military). None of these decisions questioned the validity
of Sherbert’s interpretation of the free-exercise right.
B
This is where our case law stood when Smith reached the
Court. The underlying situation in Smith was very similar
to that in Sherbert. Just as Adell Sherbert had been denied
unemployment benefits due to conduct mandated by her religion (refraining from work on Saturday), Alfred Smith and
Galen Black were denied unemployment benefits because
of a religious practice (ingesting peyote as part of a worship
service of the Native American Church). 494 U. S., at 874.
Applying the Sherbert test, the Oregon Supreme Court held
that this denial of benefits violated Smith’s and Black’s
free-exercise rights, and this Court granted review.24
The State defended the denial of benefits under the Sherbert framework. It argued that it had a compelling interest
in combating the use of dangerous drugs and that accommodating their use for religious purposes would upset its
enforcement scheme. Brief for Petitioners in Employment
Div., Dept. of Human Resources v. Smith, No. 88–1213,
O. T. 1988, pp. 5–7, 12, 16. The State never suggested that
Sherbert should be overruled. See Brief for Petitioners in
No. 88–1213, at 11. Instead, the crux of its disagreement
with Smith and Black and the State Supreme Court was
whether its interest in preventing drug use could be served
——————
24 This Court actually granted review twice: once, after the state court
first held that the denial of benefits was unconstitutional, see Smith v.
Employment Div., Dept. of Human Resources, 301 Ore. 209, 220, 721
P. 2d 445, 451 (1986), cert. granted 480 U. S. 916 (1987), and then again
after the case was remanded for the state court to determine whether
peyote consumption for religious use was unlawful under Oregon law,
see Employment Div., Dept. of Human Resources of Ore. v. Smith, 485
U. S. 660, 662, 673–674 (1988). When the state court held that it was
and reaffirmed its prior decision, 307 Ore. 68, 72–73, 763 P. 2d 146, 147–
148 (1988), the Court granted certiorari, 489 U. S. 1077 (1989).
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by a more narrowly tailored rule that made an exception for
religious use by members of the Native American Church.
The question divided the four Justices who objected to the
Smith majority’s rationale. Compare 494 U. S., at 905–907
(O’Connor J., concurring in judgment), with id., at 909–919
(Blackmun, J., joined by Brennan and Marshall, JJ., dissenting). And the Smith majority wanted no part of that
question.
Instead, without briefing or argument on
whether Sherbert should be cast aside, the Court adopted
what it seems to have thought was a clear-cut test that
would be easy to apply: A “generally applicable and otherwise valid” rule does not violate the Free Exercise Clause
“if prohibiting the exercise of religion . . . is not [its] object
. . . but merely the incidental effect of ” its operation. 494
U. S., at 878. Other than cases involving rules that target
religious conduct, the Sherbert test was held to apply to
only two narrow categories of cases: (1) those involving the
award of unemployment benefits or other schemes allowing
individualized exemptions and (2) so-called “hybrid rights”
cases. See 494 U. S., at 881–884.25
——————
25 JUSTICE BARRETT makes the surprising claim that “[a] longstanding
tenet of our free exercise jurisprudence” that “pre-dates” Smith is “that
a law burdening religious exercise must satisfy strict scrutiny if it gives
government officials discretion to grant individualized exemptions.”
Ante, at 2 (concurring opinion). If there really were such a “longstanding
[pre-Smith] tenet,” one would expect to find cases stating that rule, but
JUSTICE BARRETT does not cite even one such case. Instead, she claims
to find support by reading between the lines of what the Court said in a
footnote in Sherbert, 374 U. S., at 401, n. 4, and a portion of the opinion
in Cantwell v. Connecticut, 310 U. S. 296, 303–307 (1940)). Ante, at 2.
But even a close interlinear reading of those cases yields no evidence of
this supposed tenet.
In the Sherbert footnote, the Court responded to the dissent’s argument that South Carolina law did not recognize any exemptions from the
general eligibility requirement for unemployment benefits. 374 U. S., at
419–420 (Harlan, J., dissenting). The footnote expressed skepticism
about this interpretation of South Carolina law, but it did not suggest
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To clear the way for this new regime, the majority was
willing to take liberties. Paying little attention to the terms
of the Free Exercise Clause, it was satisfied that its interpretation represented a “permissible” reading of the text,
Smith, 494 U. S., at 878, and it did not even stop to explain
why that was so. The majority made no effort to ascertain
the original understanding of the free-exercise right, and it
limited past precedents on grounds never previously suggested. Sherbert, Thomas, and Hobbie were placed in a special category because they concerned the award of unemployment compensation, Smith, 494 U. S., at 883, and
Yoder was distinguished on the ground that it involved both
a free-exercise claim and a parental-rights claim, Smith,
494 U. S., at 881. Not only did these distinctions lack support in prior case law, the issue in Smith itself could easily
be viewed as falling into both of these special categories.
After all, it involved claims for unemployment benefits, and
members of the Native American Church who ingest peyote
as part of a religious ceremony are surely engaging in expressive conduct that falls within the scope of the Free
Speech Clause. See, e.g., Texas v. Johnson, 491 U. S. 397,
——————
that its analysis would have been any different if the dissent’s interpretation were correct.
In Cantwell, the Court addressed the constitutionality of a state statute that generally prohibited the solicitation of funds for religious purposes unless a public official found in advance that the cause was authentically religious. See 310 U. S., at 300–302. The Court held that the
Free Exercise Clause prohibited the State from conditioning permission
to solicit funds on an administrative finding about a religious group’s
authenticity, but the Court did not suggest that a blanket ban on solicitation would have necessarily been sustained. On the contrary, it said
that the State was “free to regulate the time and manner of solicitation
generally, in the interest of public safety, peace, comfort or convenience.”
Id., at 307–308 (emphasis added). And the Court said not one word about
“strict scrutiny,” a concept that was foreign to Supreme Court case law
at that time. See Fallon, Strict Judicial Scrutiny, 54 UCLA L. Rev. 1267,
1284 (2007) (“Before 1960, what we would now call strict judicial scrutiny
. . . did not exist”).

18

FULTON v. PHILADELPHIA
ALITO, J., concurring in judgment

404 (1989).
None of these obstacles stopped the Smith majority from
adopting its new rule and displacing decades of precedent.
The majority feared that continued adherence to that case
law would “cour[t] anarchy” because it “would open the prospect of constitutionally required religious exemptions from
civic obligations of almost every conceivable kind.” 494
U. S., at 888. The majority recognized that its new interpretation would place small religious groups at a “relative
disadvantage,” but the majority found that preferable to the
problems it envisioned if the Sherbert test had been retained. 494 U. S., at 890.
Four Justices emphatically disagreed with Smith’s reinterpretation of the Free Exercise Clause. Justice O’Connor
wrote that this new reading “dramatically depart[ed] from
well-settled First Amendment jurisprudence” and was “incompatible with our Nation’s fundamental commitment to
individual religious liberty.” 494 U. S., at 891 (opinion concurring in judgment). Justices Brennan, Marshall, and
Blackmun protested that the majority had “mischaracteriz[ed]” and “discard[ed]” the Court’s free-exercise jurisprudence on its way to “perfunctorily dismiss[ing]” the “settled and inviolate principle” that state laws burdening
religious freedom may stand only if “justified by a compelling interest that cannot be served by less restrictive
means.” Id., at 907–908 (Blackmun, J., joined by Brennan
and Marshall, JJ., dissenting).
Smith’s impact was quickly felt, and Congress was inundated with reports of the decision’s consequences.26 In response, it attempted to restore the Sherbert test. In the
——————
26 A particularly heartbreaking example was a case in which a judge
felt compelled by Smith to reverse his previous decision holding the state
medical examiner liable for performing the autopsy of a young Hmong
man who had been killed in a car accident. The young man’s parents
were tortured by the thought that the autopsy would prevent their son
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House, then-Representative Charles Schumer introduced a
bill that made a version of that test applicable to all actions
taken by the Federal Government or the States. H. R. 1308,
103d Cong., 1st Sess. (1993). This bill, which eventually
became the Religious Freedom Restoration Act (RFRA),
passed in the House without dissent, was approved in the
Senate by a vote of 97 to 3, and was enthusiastically signed
into law by President Clinton. 139 Cong. Rec. 27239–27341
(1993) (House voice vote); id., at 26416 (Senate vote); Remarks on Signing the Religious Freedom Restoration Act of
1993, 29 Weekly Comp. of Pres. Doc. 2377 (1993). And
when this Court later held in City of Boerne, 521 U. S. 507,
that Congress lacked the power under the 14th Amendment
to impose these rules on the States, Congress responded by
enacting the Religious Land Use and Institutionalized Persons Act (RLUIPA) under its spending power and its power
to regulate interstate commerce. See 114 Stat. 803. Introduced in the Senate by Sen. Orrin Hatch and cosponsored
by Sen. Edward Kennedy, RLUIPA imposed the same rules
as RFRA on land use and prison regulations. S. 2869, 106th
Cong., 2d Sess. (2000); 42 U. S. C. §2000cc et seq; 146 Cong.
Rec. 16698 (2000). RLUIPA passed both Houses of Congress without a single negative vote and, like RFRA, was
signed by President Clinton. Id., at 16703, 16623; Statement on Signing the Religious Land Use and Institutionalized Persons Act of 2000, 36 Weekly Comp. of Pres. Doc.
——————
from entering the afterlife. See Yang v. Sturner, 750 F. Supp. 558, 560
(RI 1990); see also 139 Cong. Rec. 9681 (1993) (remarks of Rep. Edwards). Members of Congress were also informed that veterans’ cemeteries had refused to allow burial on weekends even when that was required by the deceased’s religion, id., at 9687 (remarks of Rep. Cardin),
and that churches were prohibited from conducting services in areas
zoned for commercial and industrial uses, id., at 9684 (remarks of Rep.
Schumer). In just the first three years after Smith, more than 50 cases
were decided against religious claimants. 139 Cong. Rec., at 9685 (remarks of Rep. Hoyer); see also id., at 9684 (remarks of Rep. Schumer)
(“Smith was a devastating blow to religious freedom”).
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2168 (2000).
RFRA and RLUIPA have restored part of the protection
that Smith withdrew, but they are both limited in scope and
can be weakened or repealed by Congress at any time. They
are no substitute for a proper interpretation of the Free Exercise Clause.
III
A
That project must begin with the constitutional text. In
Martin v. Hunter’s Lessee, 1 Wheat. 304, 338–339 (1816),
Justice Story laid down the guiding principle: “If the text be
clear and distinct, no restriction upon its plain and obvious
import ought to be admitted, unless the inference be irresistible.” And even though we now have a thick body of
precedent regarding the meaning of most provisions of the
Constitution, our opinions continue to respect the primacy
of the Constitution’s text. See, e.g., Chiafalo v. Washington,
591 U. S. ___, ___–___ (2020) (slip op., at 9–13) (starting
with the text of Art. II, §1, before considering historical
practice); Knick v. Township of Scott, 588 U. S. ___, ___
(2019) (slip op., at 6) (beginning analysis with the text of
the Takings Clause); Gamble v. United States, 587 U. S.
___, ___–___ (2019) (slip op., at 3–4) (starting with the text
of the Fifth Amendment before turning to history and precedent); City of Boerne, 521 U. S., at 519 (“In assessing the
breadth of §5’s enforcement power, we begin with its text”).
Smith, however, paid shockingly little attention to the
text of the Free Exercise Clause. Instead of examining
what readers would have understood its words to mean
when adopted, the opinion merely asked whether it was
“permissible” to read the text to have the meaning that the
majority favored. 494 U. S., at 878. This strange treatment
of the constitutional text cannot be justified—and is especially surprising since it clashes so sharply with the way in
which Smith’s author, Justice Scalia, generally treated the
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text of the Constitution (and, indeed, with his entire theory
of legal interpretation). As he put it, “What I look for in the
Constitution is precisely what I look for in a statute: the
original meaning of the text.” A. Scalia, A Matter of Interpretation 38 (1997). See also NLRB v. Noel Canning, 573
U. S. 513, 575–583 (2014) (Scalia, J., concurring in judgment); Stop the Beach Renourishment, Inc. v. Florida Dept.
of Environmental Protection, 560 U. S. 702, 722 (2010) (plurality opinion of Scalia, J.); Maryland v. Craig, 497 U. S.
836, 860–861 (1990) (Scalia, J., dissenting).
Justice Scalia’s opinion for the Court in District of Columbia v. Heller, 554 U. S. 570 (2008), is a prime example of his
usual approach, and it is a model of what a reexamination
of the Free Exercise Clause should entail. In Heller, after
observing that the “Constitution was written to be understood by the voters,” Justice Scalia’s opinion begins by
presuming that the “words and phrases” of the Second
Amendment carry “their normal and ordinary . . . meaning.” Id., at 576 (internal quotation marks omitted). The
opinion then undertakes a careful examination of all the
Amendment’s key terms. It does not simply ask whether
its interpretation of the text is “permissible.” Smith, 494
U. S., at 878.
B
Following the sound approach that the Court took in Heller, we should begin by considering the “normal and ordinary” meaning of the text of the Free Exercise Clause: “Congress shall make no law . . . prohibiting the free exercise [of
religion].” Most of these terms and phrases—“Congress,”27
——————
27 Although the First Amendment refers to “Congress,” we have held
that the Fourteenth Amendment—which references the entire “State,”
not just a legislature—makes the rights protected by the Amendment
applicable to the States. Gitlow v. New York, 268 U. S. 652 (1925); Hamilton v. Regents of Univ. of Cal., 293 U. S. 245 (1934); Cantwell, 310 U. S.
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——————
296; Everson v. Board of Ed. of Ewing, 330 U. S. 1 (1947). And we have
long applied that Amendment to actions taken by those responsible for
enforcing the law. See, e.g., Lyng v. Northwest Indian Cemetery Protective Assn., 485 U. S. 439 (1988) (considering First Amendment claim
based on federal agency’s decision); Thomas v. Review Bd. of Ind. Employment Security Div., 450 U. S. 707 (1981) (applying First Amendment
against a state agency); Pickering v. Board of Ed. of Township High
School Dist. 205, Will Cty., 391 U. S. 563 (1968) (applying First Amendment against local board of education); see also U. S. Const., Amdt. 14,
§1 (“No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States” (emphasis added)).
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“shall make,” “no law,”28 and “religion”29—do not require
discussion for present purposes, and we can therefore focus
on what remains: the term “prohibiting” and the phrase
“the free exercise of religion.”
Those words had essentially the same meaning in 1791
——————
28 The phrase “no law” applies to the freedom of speech and the freedom
of the press, as well as the right to the free exercise of religion, and there
is no reason to believe that its meaning with respect to all these rights is
not the same. With respect to the freedom of speech, we have long held
that “no law” does not mean that every restriction on what a person may
say or write is unconstitutional. See, e.g., Miller v. California, 413 U. S.
15, 23 (1973); see also Federal Election Comm’n v. Wisconsin Right to
Life, Inc., 551 U. S. 449, 482 (2007) (opinion of ROBERTS, C. J.); Times
Film Corp. v. Chicago, 365 U. S. 43, 47–49 (1961). Many restrictions on
what a person could lawfully say or write were well established at the
time of the adoption of the First Amendment and have continued to this
day. Fraudulent speech, speech integral to criminal conduct, speech soliciting bribes, perjury, speech threatening physical injury, and obscenity
are examples. See, e.g., Donaldson v. Read Magazine, Inc., 333 U. S. 178,
190–191 (1948) (fraud); Giboney v. Empire Storage & Ice Co., 336 U. S.
490, 498 (1949) (speech integral to criminal conduct); McCutcheon v. Federal Election Comm’n, 572 U. S. 185, 191–192 (2014) (plurality opinion)
(quid pro quo bribes); United States v. Dunnigan, 507 U. S. 87, 96–97
(1993) (perjury); Virginia v. Black, 538 U. S. 343, 359 (2003) (threats);
Miller, 413 U. S., at 23 (obscenity). The First Amendment has never
been thought to have done away with all these rules. Alexander Meiklejohn reconciled this conclusion with the constitutional text: The First
Amendment “does not forbid the abridging of speech. But, at the same
time, it does forbid the abridging of the freedom of speech.” Free Speech
and Its Relation to Self-Government 19 (1948) (emphasis deleted). In
other words, the Free Speech Clause protects a right that was understood
at the time of adoption to have certain defined limits. See Konigsberg v.
State Bar of Cal., 366 U. S. 36, 49, and n. 10 (1961). As explained below,
the same is true of the Free Exercise Clause. See infra, at 28–36. No
one has ever seriously argued that the Free Exercise Clause protects
every conceivable religious practice or even every conceivable form of
worship, including such things as human sacrifice.
29 Whatever the outer boundaries of the term “religion” as used in the
First Amendment, there can be no doubt that CSS’s contested policy represents an exercise of “religion.”
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as they do today. “To prohibit” meant either “[t]o forbid” or
“to hinder.” 2 S. Johnson, A Dictionary of the English Language (1755) (Johnson (1755)).30 The term “exercise” had
both a broad primary definition (“[p]ractice” or “outward
performance”) and a narrower secondary one (an “[a]ct of
divine worship whether publick or private”). 1 id.31 (The
Court long ago declined to give the First Amendment’s reference to “exercise” this narrow reading. See, e.g., Cantwell
v. Connecticut, 310 U. S. 296, 303–304 (1940).) And “free,”
in the sense relevant here, meant “unrestrained.” 1 Johnson (1755).32
——————
30 See also N. Bailey, Universal Etymological English Dictionary (22d
ed. 1770) (Bailey) (“to forbid, to bar, to keep from”); T. Dyche & W. Pardon, A New General English Dictionary (14th ed. 1771) (Dyche & Pardon) (“to forbid, bar, hinder, or keep from any thing”); 2 Johnson (6th ed.
1785) (“1. To forbid, to interdict by authority. . . . 2. To debar; to hinder”);
2 J. Ash, The New & Complete Dictionary of the English Language (2d
ed. 1795) (Ash) (“To forbid, to interdict by authority; to debar, to hinder”);
2 N. Webster, An American Dictionary of the English Language (1828)
(Webster) (“1. To forbid; to interdict by authority; . . . 2. To hinder; to
debar; to prevent; to preclude”); 2 J. Boag, The Imperial Lexicon of the
English Language 275 (1850) (Boag) (“To forbid; to interdict by authority.
To hinder; to debar; to prevent; to preclude”).
31 See also Bailey (“to practice”); Dyche & Pardon (“to practice or do a
thing often; to employ one’s self frequently in the same thing”); 1 Ash
(“Practise, use, employment, a task, an act of divine worship”); 2 Johnson
(9th ed. 1805) (“Practice; outward performance”; “Act of divine worship,
whether publick or private”); 1 Webster (“1. Use, practice; . . . 2. Practice;
performance; as the exercise of religion . . . 10. Act of divine worship”); 1
Boag 503 (“Use; practice; . . . Practice; performance . . . Act of divine worship”).
32 See also Dyche & Pardon (“at liberty, that can do or refuse at his
pleasure, that is under no restraint”); 1 Ash (“Having liberty,” “unrestrained,” ”exempt”); 1 Webster (“1. Being at liberty; not being under necessity or restraint, physical or moral . . . 5. Unconstrained; unrestrained; not under compulsion or control”); 1 Boag 567–568 (“Being at
liberty; not being under necessity or restraint, physical or moral . . . Unconstrained; unrestrained, not under compulsion or control. Permitted;
allowed; open; not appropriated. Not obstructed”).
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If we put these definitions together, the ordinary meaning of “prohibiting the free exercise of religion” was (and
still is) forbidding or hindering unrestrained religious practices or worship. That straightforward understanding is a
far cry from the interpretation adopted in Smith. It certainly does not suggest a distinction between laws that are
generally applicable and laws that are targeted.
As interpreted in Smith, the Clause is essentially an antidiscrimination provision: It means that the Federal Government and the States cannot restrict conduct that constitutes a religious practice for some people unless it imposes
the same restriction on everyone else who engages in the
same conduct. Smith made no real attempt to square that
equal-treatment interpretation with the ordinary meaning
of the Free Exercise Clause’s language, and it is hard to see
how that could be done.
The key point for present purposes is that the text of the
Free Exercise Clause gives a specific group of people (those
who wish to engage in the “exercise of religion”) the right to
do so without hindrance. The language of the Clause does
not tie this right to the treatment of persons not in this
group.
The oddity of Smith’s interpretation can be illustrated by
considering what the same sort of interpretation would
mean if applied to other provisions of the Bill of Rights.
Take the Sixth Amendment, which gives a specified group
of people (the “accused” in criminal cases) a particular right
(the right to the “Assistance of Counsel for [their] defence”).
Suppose that Congress or a state legislature adopted a law
banning counsel in all litigation, civil and criminal. Would
anyone doubt that this law would violate the Sixth Amendment rights of criminal defendants?
Or consider the Seventh Amendment, which gives a specified group of people (parties in most civil “Suits at common
law”) “the right of trial by jury.” Would there be any ques-
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tion that a law abolishing juries in all civil cases would violate the rights of parties in cases that fall within the Seventh Amendment’s scope?
Other examples involving language similar to that in the
Free Exercise Clause are easy to imagine. Suppose that the
amount of time generally allotted to complete a state bar
exam is 12 hours but that applicants with disabilities secure a consent decree allowing them an extra hour. Suppose that the State later adopts a rule requiring all applicants to complete the exam in 11 hours. Would anyone
argue that this was consistent with the decree?
Suppose that classic car enthusiasts secure the passage
of a state constitutional amendment exempting cars of a
certain age from annual safety inspections, but the legislature later enacts a law requiring such inspections for all vehicles regardless of age. Can there be any doubt that this
would violate the state constitution?
It is not necessary to belabor this point further. What all
these examples show is that Smith’s interpretation conflicts
with the ordinary meaning of the First Amendment’s terms.
C
Is there any way to bring about a reconciliation? The
short answer is “no.” Survey all the briefs filed in support
of respondents (they total more than 40) and three decades
of law review articles, and what will you find? Philadelphia’s brief refers in passing to one possible argument—and
the source it cites is a law review article by one of Smith’s
leading academic critics, Professor Michael W. McConnell.
See Brief for City Respondents 49 (citing McConnell, Free
Exercise Revisionism 1115). Trying to see if there was any
way to make Smith fit with the constitutional text, Professor McConnell came up with this argument—but then rejected it. McConnell, Free Exercise Revisionism 1115–
1116.
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The argument goes as follows: Even if a law prohibits conduct that constitutes an essential religious practice, it cannot be said to “prohibit” the free exercise of religion unless
that was the lawmakers’ specific object.
This is a hair-splitting interpretation. It certainly does
not represent the “normal and ordinary” meaning of the
Free Exercise Clause’s terms. See Heller, 554 U. S., at 576.
Consider how it would play out if applied to some of the hypothetical laws discussed at the beginning of this opinion.
A law categorically banning all wine would not “prohibit”
the celebration of a Catholic Mass? A law categorically forbidding the slaughter of a conscious animal would not “prohibit” kosher and halal slaughterhouses? A rule categorically banning any head covering in a courtroom would not
“prohibit” appearances by orthodox Jewish men, Sikh men,
and Muslim women who wear hijabs? It is no wonder that
Smith’s many defenders have almost uniformly foregone
this argument.
D
Not only is it difficult to square Smith’s interpretation
with the terms of the Free Exercise Clause, the absence of
any language referring to equal treatment is striking. If
equal treatment was the objective, why didn’t Congress say
that? And since it would have been simple to cast the Free
Exercise Clause in equal-treatment terms, why would the
state legislators who voted for ratification have read the
Clause that way?
It is not as if there were no models that could have been
used. Other constitutional provisions contain non-discrimination language. For example, Art. I, §9, cl. 6, provides
that “[n]o Preference shall be given by any Regulation of
Commerce or Revenue to the Ports of one State over those
of another.” Under Art. IV, §2, cl. 1, “[t]he Citizens of each
State shall be entitled to all Privileges and Immunities of
Citizens in the several States.” Article V provides that “no
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State, without its Consent, shall be deprived of its equal
Suffrage in the Senate.” Language mandating equal treatment of one sort or another also appeared in the religious
liberty provisions of colonial charters and state constitutions.33 But Congress eschewed those models. The contrast
between these readily available anti-discrimination models
and the language that appears in the First Amendment
speaks volumes.
IV
A
While we presume that the words of the Constitution
carry their ordinary and normal meaning, we cannot disregard the possibility that some of the terms in the Free Exercise Clause had a special meaning that was well understood at the time. Heller, again, provides a helpful example.
Heller did not hold that the right to keep and bear arms
means that everyone has the right to keep and bear every
type of weaponry in all places and at all times. Instead, it
held that the Second Amendment protects a known right
that was understood to have defined dimensions. 554 U. S.,
at 626–628.
Following Heller’s lead, we must ask whether the Free
Exercise Clause protects a right that was known at the time
——————
33 See, e.g., Del. Declaration of Rights §3 (1776), in The Complete Bill
of Rights 15 (N. Cogan ed. 1997) (Cogan) (“That all persons professing
the Christian religion ought forever to enjoy equal rights and privileges
in this state” (emphasis added)); Md. Declaration of Rights, Art. 33
(1776), in id., at 17 (“[A]ll persons professing the christian religion are
equally entitled to protection in their religious liberty” (emphasis
added)); N. Y. Const., Art. XXXVIII (1777), in id., at 26 (“[T]he free Exercise and Enjoyment of religious Profession and Worship, without Discrimination or Preference, shall forever hereafter be allowed within this
State to all Mankind” (emphasis added)); S. C. Const., Art. VIII, §1
(1790), in id., at 41 (“The free exercise and enjoyment of religious profession and worship, without discrimination or preference, shall, forever
hereafter, be allowed within this state to all mankind” (emphasis
added)).
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of adoption to have defined dimensions. But in doing so, we
must keep in mind that there is a presumption that the
words of the Constitution are to be interpreted in accordance with their “normal and ordinary” sense. Id., at 576
(internal quotation marks omitted). Anyone advocating a
different reading must overcome that presumption.
B
1
What was the free-exercise right understood to mean
when the Bill of Rights was ratified? And in particular, was
it clearly understood that the right simply required equal
treatment for religious and secular conduct? When Smith
was decided, scholars had not devoted much attention to
the original meaning of the Free Exercise Clause, and the
parties’ briefs ignored this issue, as did the opinion of the
Court. Since then, however, the historical record has been
plumbed in detail,34 and we are now in a good position to
——————
34 See, e.g., McConnell, The Origins and Historical Understanding of
Free Exercise of Religion, 103 Harv. L. Rev. 1409 (1990) (McConnell, Origins); McConnell, Free Exercise Revisionism 1109; McConnell, Freedom
From Persecution or Protection of the Rights of Conscience?: A Critique
of Justice Scalia’s Historical Arguments in City of Boerne v. Flores, 39
Wm. & Mary L. Rev. 819 (1998) (McConnell, Freedom From Persecution);
Hamburger, A Constitutional Right of Religious Exemption: An Historical Perspective, 60 Geo. Wash. L. Rev. 915 (1992) (Hamburger, Religious
Exemption); Hamburger, More Is Less, 90 Va. L. Rev. 835 (2004) (Hamburger, More Is Less); Laycock, Religious Liberty as Liberty, 7 J. Contemp. Legal Issues 313 (1996); Bradley, Beguiled: Free Exercise Exemptions and the Siren Song of Liberalism, 20 Hofstra L. Rev. 245 (1991);
Campbell, Note, A New Approach to Nineteenth Century Religious Exemption Cases, 63 Stan. L. Rev. 973 (2011) (Campbell, A New Approach);
Kmiec, The Original Understanding of the Free Exercise Clause and Religious Diversity, 59 UMKC L. Rev. 591 (1991); Lash, The Second Adoption of the Free Exercise Clause: Religious Exemptions Under the Fourteenth Amendment, 88 Nw. U. L. Rev. 1106 (1994); Lombardi,
Nineteenth-Century Free Exercise Jurisprudence and the Challenge of
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examine how the free-exercise right was understood when
the First Amendment was adopted.
By that date, the right to religious liberty already had a
long, rich, and complex history in this country. What appears to be the first “free exercise” provision was adopted in
1649. Prompted by Lord Baltimore,35 the Maryland Assembly enacted a provision protecting the right of all Christians
to engage in “the free exercise” of religion.36 Rhode Island’s
1663 Charter extended the right to all. See Charter of
Rhode Island and Providence Plantations (1663), in Cogan
34. Early colonial charters and agreements in Carolina,
Delaware, New Jersey, New York, and Pennsylvania also
recognized the right to free exercise,37 and by 1789, every
——————
Polygamy: The Relevance of Nineteenth-Century Cases and Commentaries for Contemporary Debates About Free Exercise Exemptions, 85
Ore. L. Rev. 369 (2006) (Lombardi, Free Exercise); Muñoz, The Original
Meaning of the Free Exercise Clause: The Evidence From the First Congress, 31 Harv. J. L. & Pub. Pol’y 1083 (2008) (Muñoz, Original Meaning); Nestor, Note, The Original Meaning and Significance of Early State
Provisos to the Free Exercise of Religion, 42 Harv. J. L. & Pub. Pol’y 971
(2019) (Nestor); M. Nussbaum, Liberty of Conscience 120–130 (2008);
Walsh, The First Free Exercise Case, 73 Geo. Wash. L. Rev. 1 (2004)
(Walsh).
35 McConnell, Origins 1425 (describing Lord Baltimore’s directive to
the new Protestant governor and councilors of Maryland to refrain from
interfering with the “free exercise” of Christians, particularly Roman
Catholics).
36 Act Concerning Religion (1649), in Cogan 17; see also McConnell,
Origins 1425.
37 See Second Charter of Carolina (1665), in Cogan 27–28 (recognizing
the right of persons to “freely and quietly have and enjoy . . . their Judgments and Consciences, in Matters of Religion” and declaring that “no
Person . . . shall be in any way molested, punished, disquieted, or called
in Question, for any Differences in Opinion, or Practice in Matters of religious Concernments, who do not actually disturb the Civil Peace”);
Charter of Delaware, Art. I (1701), in id., at 15 (ensuring “[t]hat no person . . . who shall confess and acknowledge One Almighty God . . . shall
be in any case molested or prejudiced, in his . . . person or estate, because
of his . . . consciencious persuasion or practice, nor . . . to do or suffer any
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State except Connecticut had a constitutional provision protecting religious liberty. McConnell, Origins 1455. In fact,
the Free Exercise Clause had more analogs in State Constitutions than any other individual right. See Calabresi,
Agudo, & Dore, State Bills of Rights in 1787 and 1791: What
Individual Rights Are Really Deeply Rooted in American
History and Tradition? 85 S. Cal. L. Rev. 1451, 1463–1464,
——————
other act or thing, contrary to their religious persuasion”); Concession
and Agreement of the Lords Proprietors of the Province of New Caesarea,
or New-Jersey (1664), in id., at 23 (declaring the right of all persons to
“freely and fully have and enjoy . . . their Judgments and Consciences in
matters of Religion throughout the said Province” and ensuring “[t]hat
no person . . . at any Time shall be any ways molested, punished, disquieted or called in question for any Difference in Opinion or Practice in
matter of Religious Concernments, who do not actually disturb the civil
Peace of the said Province”); Concessions and Agreements of West NewJersey, ch. XVI (1676), in id., at 24 (providing that “no Person . . . shall
be any ways upon any pretence whatsoever, called in Question, or in the
least punished or hurt, either in Person, Estate, or Priviledge, for the
sake of his Opinion, Judgment, Faith or Worship towards God in Matters
of Religion”); Laws of West New-Jersey, Art. X (1681), ibid. (“That Liberty of Conscience in Matters of Faith and Worship towards God, shall
be granted to all People within the Province aforesaid; who shall live
peacably and quietly therein”); Fundamental Constitutions for East
New-Jersey, Art. XVI (1683), ibid. (“All Persons living in the Province
who confess and acknowledge the one Almighty and Eternal God, and
holds themselves obliged in Conscience to live peacably and quietly in a
civil Society, shall in no way be molested or prejudged for their Religious
Perswasions and Exercise in matters of Faith and Worship”); New York
Act Declaring . . . Rights & Priviledges (1691), in id., at 25 (“That no Person . . . shall at any time be any way molested, punished, disturbed, disquieted or called in question for any Difference in Opinion, or matter of
Religious Concernment, who do not under that pretence disturb the Civil
Peace of the Province”); Charter of Privileges Granted by William Penn
(1701), in id., at 31–32 (declaring that “no Person . . . who shall confess
and acknowledge One almighty God . . . and profess . . . themselves
obliged to live quietly under the Civil Government, shall be in any Case
molested or prejudiced . . . because of . . . their consciencious [sic] Persuasion or Practice, nor . . . suffer any other Act or Thing, contrary to
their religious Persuasion”).
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1472–1473 (2012). In all of those State Constitutions, freedom of religion enjoyed broad protection, and the right “was
universally said to be an unalienable right.” McConnell,
Origins 1456.38
——————
38 See infra, at 34, and n. 43; N. J. Const., Art. XVIII (1776), in Cogan
25 (“THAT no Person shall ever within this Colony be deprived of the inestimable Privilege of worshipping Almighty GOD in a Manner agreeable
to the Dictates of his own Conscience; nor under any Pretence whatsoever compelled to attend any Place of Worship contrary to his own Faith
and Judgment”); N. C. Decl. of Rights §XIX (1776), in id., at 30 (“That all
Men have a natural and unalienable Right to worship Almighty God according to the Dictates of their own Conscience”); Pa. Const., Declaration
of Rights of the Inhabitants of the State of Pa., Art. II (1776), in id., at
32 (“That all men have a natural and unalienable right to worship Almighty God according to the dictates of their own consciences and understanding: And that no man ought to or of right can be compelled to attend
any religious worship, or erect or support any place of worship, or maintain any ministry, contrary to, or against, his own free will and consent:
Nor can any man, who acknowledges the being of a God, be justly deprived or abridged of any civil right as a citizen, on account of his religious sentiments or peculiar mode of religious worship: And that no authority can or ought to be vested in, or assumed by any power whatever,
that shall in any case interfere with, or in any manner controul, the right
of conscience in the free exercise of religious worship”); Va. Declaration
of Rights, Art. XVI (1776), in id., at 44 (“THAT religion, or the duty which
we owe to our Creator, and the manner of discharging it, can be directed
only by reason and conviction, not by force or violence, and therefore all
men are equally entitled to the free exercise of religion, according to the
dictates of conscience; and that it is the mutual duty of all to practise
Christian forbearance, love, and charity, towards each other”); see also
Vt. Const., ch. 1, §3 (1777), in id., at 41 (“THAT all Men have a natural
and unalienable Right to worship ALMIGHTY GOD according to the Dictates of their own Consciences and Understanding . . . and that no Man
ought or of Right can be compelled to attend any religious Worship, or
erect, or support any Place of Worship, or maintain any Minister contrary to the Dictates of his Conscience; nor can any Man who professes
the Protestant Religion, be justly deprived or abridged of any civil Right,
as a Citizen, on Account of his religious Sentiment, or peculiar Mode of
religious Worship, and that no Authority can, or ought to be vested in, or
assumed by any Power whatsoever, that shall in any Case interfere with,
or in any Manner control the Rights of Conscience, in the free Exercise
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2
What was this right understood to protect? In seeking to
discern that meaning, it is easy to get lost in the voluminous
discussion of religious liberty that occurred during the long
period from the first British settlements to the adoption of
the Bill of Rights. Many different political figures, religious
leaders, and others spoke and wrote about religious liberty
and the relationship between the authority of civil governments and religious bodies. The works of a variety of thinkers were influential, and views on religious liberty were informed by religion, philosophy, historical experience,
particular controversies and issues, and in no small measure by the practical task of uniting the Nation. The picture
is complex.
For present purposes, we can narrow our focus and concentrate on the circumstances that relate most directly to
the adoption of the Free Exercise Clause. As has often been
recounted, critical state ratifying conventions approved the
Constitution on the understanding that it would be
amended to provide express protection for certain fundamental rights,39 and the right to religious liberty was unquestionably one of those rights. As noted, it was expressly
protected in 12 of the 13 State Constitutions, and these
state constitutional provisions provide the best evidence of
the scope of the right embodied in the First Amendment.
When we look at these provisions, we see one predominant model. This model extends broad protection for religious liberty but expressly provides that the right does not
protect conduct that would endanger “the public peace” or
“safety.”
——————
of religious Worship”).
39 See McDonald v. Chicago, 561 U. S. 742, 769 (2010); see also Creating the Bill of Rights 281, 282 (H. Veit., K. Bowling, & C. Bickford eds.
1991); 1 A. Kelly, W. Harbison, & H. Belz, The American Constitution:
Its Origins and Development 110, 118 (7th ed. 1991).
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This model had deep roots in early colonial charters. It
appeared in the Rhode Island Charter of 1663,40 the Second
Charter of Carolina in 1665,41 and the New York Act Declaring Rights & Priviledges in 1691.42
By the founding, more than half of the State Constitutions contained free-exercise provisions subject to a “peace
and safety” carveout or something similar. The Georgia
Constitution is a good example. It provided that “[a]ll persons whatever shall have the free exercise of their religion;
provided it be not repugnant to the peace and safety of the
State.” Ga. Const., Art. LVI (1777), in Cogan 16 (emphasis
added). The founding era Constitutions of Delaware, Maryland, Massachusetts, New Hampshire, New York, Rhode
Island, and South Carolina all contained broad protections
for religious exercise, subject to limited peace-and-safety
carveouts.43
——————
40 See Charter of Rhode Island and Providence Plantations (1663), in
Cogan 34 (protecting the free exercise of religion so long as residents “do
not Actually disturb the Civil Peace of Our said Colony” and “Behav[e]
themselves Peaceably and Quietly, And not Using This Liberty to Licentiousness and Prophaneness; nor to the Civil Injury, or outward Disturbance of others” (emphasis deleted)).
41 See Second Charter of Carolina (1665), in id., at 27–28 (guaranteeing
free exercise to persons “who do not actually disturb the Civil Peace” and
who “behav[e] themselves peaceably, and [do] not us[e] this Liberty to
Licentiousness, nor to the Civil Injury, or outward Disturbance of others”).
42 New York Act Declaring . . . Rights & Priviledges (1691), in id., at 25
(protecting the right to free exercise for all persons “who do not under
that pretence disturb the Civil Peace” and who “behav[e] themselves
peaceably, quietly, modestly and Religiously, and [do] not us[e] this Liberty to Licentiousness, nor to the civil Injury or outward Disturbance of
others”).
43 Del. Declaration of Rights §§2–3 (1776), in id., at 15 (“That all men
have a natural and unalienable right to worship Almighty God according
to the dictates of their own consciences and understandings . . . . That
all persons professing the Christian religion ought forever to enjoy equal
rights and privileges in this state, unless, under colour of religion, any
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——————
man disturb the peace, the happiness or safety of society” (emphasis
added)); Md. Declaration of Rights, Art. 33 (1776), in id., at 17 (“That as
it is the duty of every man to worship God in such manner as he thinks
most acceptable to him, all persons professing the christian religion are
equally entitled to protection in their religious liberty, wherefore no person ought by any law to be molested in his person or estate on account of
his religious persuasion or profession, or for his religious practice, unless
under colour of religion any man shall disturb the good order, peace or
safety of the state, or shall infringe the laws of morality, or injure others,
in their natural, civil or religious rights” (emphasis added)); Mass.
Const., pt. I, Art. II (1780), in id., at 20–21 (“It is the right as well as the
duty of all men in society, publickly, and at stated seasons, to worship
the SUPREME BEING, the Great Creator and Preserver of the Universe. And no subject shall be hurt, molested, or restrained, in his person, liberty, or estate, for worshipping GOD in the manner and season
most agreeable to the dictates of his own conscience; or for his religious
profession or sentiments; provided he doth not disturb the publick peace,
or obstruct others in their religious worship” (emphasis added)); N. H.
Const., pt. I, Art. V (1783), in id., at 22–23 (“Every individual has a natural and unalienable right to worship GOD according to the dictates of
his own conscience, and reason; and no subject shall be hurt, molested,
or restrained in his person, liberty or estate for worshipping GOD in the
manner and season most agreeable to the dictates of his own conscience,
. . . provided he doth not disturb the public peace, or disturb others in
their religious worship” (emphasis added)); N. Y. Const., Art. XXXVIII
(1777), in id., at 26 (“[T]he free Exercise and Enjoyment of religious Profession and Worship, without Discrimination or Preference, shall forever
hereafter be allowed within this State to all Mankind. Provided, That
the Liberty of Conscience hereby granted, shall not be so construed, as
to excuse Acts of Licentiousness, or justify Practices inconsistent with the
Peace or Safety of this State” (some emphasis added)); Charter of Rhode
Island and Providence Plantations (1663), in id., at 34 (guaranteeing free
exercise for matters that “do not Actually disturb the Civil Peace of Our
said Colony” so long as persons “[b]ehav[e] themselves Peaceably and
Quietly, And [do] not Us[e] This Liberty to Licentiousness and Prophaneness; nor to the Civil Injury, or outward Disturbance of others” (some
emphasis added)); S. C. Const., Art. VIII, §1 (1790), in id., at 41 (“The
free exercise and enjoyment of religious profession and worship, without
discrimination or preference, shall, forever hereafter, be allowed within
this state to all mankind; provided that the liberty of conscience thereby
declared shall not be so construed as to excuse acts of licentiousness, or
justify practices inconsistent with the peace or safety of this state” (emphasis added)).
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The predominance of this model is highlighted by its use
in the laws governing the Northwest Territory. In the
Northwest Ordinance of 1787, the Continental Congress
provided that “[n]o person, demeaning himself in a peaceable and orderly manner, shall ever be molested on account
of his mode of worship, or religious sentiments, in the said
territory.” Art. I (emphasis added). After the ratification
of the Constitution, the First Congress used similar language in the Northwest Ordinance of 1789. See Act of Aug.
7, 1789, 1 Stat. 52 (reaffirming Art. I of Northwest Ordinance of 1787). Since the First Congress also framed and
approved the Bill of Rights, we have often said that its apparent understanding of the scope of those rights is entitled
to great respect. See, e.g., Town of Greece v. Galloway, 572
U. S. 565, 575–578 (2014); Harmelin v. Michigan, 501 U. S.
957, 980 (1991) (opinion of Scalia, J.); Marsh v. Chambers,
463 U. S. 783, 786–792 (1983); Carroll v. United States, 267
U. S. 132, 150–151 (1925).
3
The model favored by Congress and the state legislatures—providing broad protection for the free exercise of religion except where public “peace” or “safety” would be endangered—is antithetical to Smith. If, as Smith held, the
free-exercise right does not require any religious exemptions from generally applicable laws, it is not easy to imagine situations in which a public-peace-or-safety carveout
would be necessary. Legislatures enact generally applicable laws to protect public peace and safety. If those laws
are thought to be sufficient to address a particular type of
conduct when engaged in for a secular purpose, why
wouldn’t they also be sufficient to address the same type of
conduct when carried out for a religious reason?
Smith’s defenders have no good answer. Their chief response is that the free-exercise provisions that included
these carveouts were tantamount to the Smith rule because
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any conduct that is generally prohibited or generally required can be regarded as necessary to protect public peace
or safety. See City of Boerne, 521 U. S., at 539 (Scalia, J.,
concurring in part) (“At the time these provisos were
enacted, keeping ‘peace’ and ‘order’ seems to have meant,
precisely, obeying the laws”).
This argument gives “public peace and safety” an unnaturally broad interpretation. Samuel Johnson’s 1755 dictionary defined “peace” as: “1. Respite from war. . . . 2.
Quiet from suits or disturbances. . . . 3. Rest from any commotion. 4. Stil[l]ness from riots or tumults. . . . 5. Reconciliation of differences. . . . 6. A state not hostile. . . . 7. Rest;
quiet; content; freedom from terrour; heavenly rest. . . .” 2
Johnson.44
In ordinary usage, the term “safety” was understood to
mean: “1. Freedom from danger. . . . 2. Exemption from
hurt. 3. Preservation from hurt. . . .” Ibid.45
When “peace” and “safety” are understood in this way, it
cannot be said that every violation of every law imperils
public “peace” or “safety.” In 1791 (and today), violations of
——————
44 See also 2 Webster (“1. In a general sense, a state of quiet or tranquility; freedom from disturbance or agitation. . . . 2. Freedom from war
with a foreign nation; public quiet. 3. Freedom from internal commotion
or civil war. 4. Freedom from private quarrels, suits or disturbance. 5.
Freedom from agitation or disturbance by the passions, as from fear, terror, anger, anxiety or the like; quietness of mind; tranquillity; calmness;
quiet of conscience. . . . 6. Heavenly rest; the happiness of heaven. . . . 7.
Harmony; concord; a state of reconciliation between parties at variance.
8. Public tranquility; that quiet, order and security which is guarauteed
by the laws; as, to keep the peace; to break the peace”); 2 Ash (“Rest,
quiet, respite from war, respite from tumult; reconciliation, an accommodation of differences”).
45 See also Bailey (“Freedom from Danger, Custody, Security”); 2 Ash
(“Security from danger, freedom from hurt; custody, security from escape”); 2 Webster (“[1.] Freedom from danger or hazard . . . . 2. Exemption from hurt, injury or loss. . . . 3. Preservation from escape; close custody. . . . 4. Preservation from hurt”).
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many laws do not threaten “war,” “disturbances,” “commotion,” “riots,” “terrour,” “danger,” or “hurt.” Blackstone catalogs numerous violations that do not threaten any such
harms, including “cursing”;46 refusing to pay assessments
for “the repairs of sea banks and sea walls” and the “cleansing of rivers, public streams, ditches and other conduits”;47
“retaining a man’s hired servant before his time is expired”;48 an attorney’s failure to show up for a trial;49 the
unauthorized “solemniz[ing of a] marriage in any other
place besides a church, or public chapel wherein banns have
been usually published”;50 “transporting and seducing our
artists to settle abroad”;51 engaging in the conduct of “a
common scold”;52 and “exercis[ing] a trade in any town,
without having previously served as an apprentice for seven
years.”53
In contrast to these violations, Blackstone lists “offences
against the public peace.” 4 Commentaries on the Laws of
England 142–153 (1769). Those include: riotous assembling of 12 persons or more; unlawful hunting; anonymous
threats and demands; destruction of public floodgates,
locks, or sluices on a navigable river; public fighting; riots
or unlawful assemblies; “tumultuous” petitioning; forcible
entry or detainer; riding or “going armed” with dangerous
or unusual weapons; spreading false news to “make discord
between the king and nobility, or concerning any great man
of the realm”; spreading “false and pretended” prophecies
to disturb the peace; provoking breaches of the peace; and
——————
46 4 W. Blackstone, Commentaries on the Laws of England 59 (1769).
47 3 id., at 73–74 (1768).
48 Id., at 141–142.
49 Id., at 164.
50 4 id., at 163.
51 Id., at 160 (emphasis deleted).
52 Id., at 169 (emphasis deleted).
53 Id., at 160 (emphasis deleted).
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libel “to provoke . . . wrath, or expose [an individual] to public hatred, contempt, and ridicule.” Ibid. (emphasis deleted); see also McConnell, Freedom from Persecution 835–
836. These offenses might inform what constitutes actual
or threatened breaches of public peace or safety in the ordinary sense of those terms.54 But the ordinary meaning of
offenses that threaten public peace or safety must be
stretched beyond the breaking point to encompass all violations of any law.55
——————
54 Some late 18th century and early 19th century dictionaries provided
special definitions of the term “peace” as used in the law, and these definitions fit the offenses on Blackstone’s list. See, e.g., 1 Johnson (6th ed.
1785) (“That general security and quiet which the king warrants to his
subjects, and of which he therefore avenges the violation; every forcible
injury is a breach of the king’s peace” (emphasis deleted)); 5 G. Jacob,
Law-Dictionary (1811) (“[P]articularly in law, [‘peace’] intends a quiet
behaviour towards the King and his Subjects”); Bailey (defining “peace”
in the “Law Sense” as “quiet and inoffensive Behaviour towards King and
Subject”).
55 Such an interpretation would also clash with the way in which the
scope of state legislative power was understood. If any violation of the
law had been regarded as a breach of public peace or safety, there would
have been no need for the lawmaking authority of a state legislature to
extend any further, but there is no evidence that state legislative authority was understood that way. New York’s 1777 Constitution demonstrates the point. As noted above, it protected free exercise unless a person invoked that protection to “excuse Acts of Licentiousness, or justify
Practices inconsistent with the Peace or Safety of this State.” Art.
XXXVIII, in Cogan 26. But the New York Constitution authorized the
legislature to enact laws to further broader aims, including “good government, welfare, and prosperity.” Art. XIX, in 5 Federal and State Constitutions 2633 (F. Thorpe ed. 1909). That authority obviously goes well
beyond the prohibition of “Practices inconsistent with” the “Peace” and
“Safety” (or “Licentiousness”). See McConnell, Freedom from Persecution 835–836. In like manner, State Constitutions and other declarations of rights commonly proclaimed that government should pursue
broader goals, such as the promotion of “prosperity” and “happiness.”
See Nestor, Table III: Comparing the Provisos to the Scope of Legislative
Power (online source archived at www.supremecourt.gov).
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C
That the free-exercise right included the right to certain
religious exemptions is strongly supported by the practice
of the Colonies and States. When there were important
clashes between generally applicable laws and the religious
practices of particular groups, colonial and state legislatures were willing to grant exemptions—even when the
generally applicable laws served critical state interests.
Oath exemptions are illustrative. Oath requirements
were considered “indispensable” to civil society because
they were thought to ensure that individuals gave truthful
testimony and fulfilled commitments. McConnell, Origins
1467. Quakers and members of some other religious groups
refused to take oaths, ibid., and therefore a categorical oath
requirement would have resulted in the complete exclusion
of these Americans from important civic activities, such as
testifying in court and voting, see ibid.
Tellingly, that is not what happened. In the 1600s, Carolina allowed Quakers to enter a pledge rather than swearing an oath. Ibid. In 1691, New York permitted Quakers
to give testimony after giving an affirmation. Ibid. Massachusetts did the same in 1743. Id., at 1467–1468. In 1734,
New York also allowed Quakers to qualify to vote by making an affirmation, and in 1740, Georgia granted an exemption to Jews, allowing them to omit the phrase “ ‘on the faith
of a Christian’ ” from the State’s naturalization oath. Id., at
1467. By 1789, almost all States had passed oath exemptions. Id., at 1468.
Some early State Constitutions and declarations of rights
formally provided oath exemptions for religious objectors.
For instance, the Maryland Declaration of Rights of 1776
declared that Quakers, Mennonites, and members of some
other religious groups “ought to be allowed to make their
solemn affirmation” instead of an oath. §36, in Cogan 18.
Similarly, the Massachusetts Constitution of 1780 permit-
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ted Quakers holding certain government positions to decline to take the prescribed oath of office, allowing affirmations instead. Pt. II, ch. VI, Art. I, in id., at 22. The Federal
Constitution likewise permits federal and state officials to
make either an “Oath or Affirmation, to support this Constitution.” Art. VI, cl. 3 (emphasis added); see also Art. I,
§3, cl. 6; Art. II, §1, cl. 8.
Military conscription provides an even more revealing example. In the Colonies and later in the States, able-bodied
men of a certain age were required to serve in the militia,
see Heller, 554 U. S., at 595–596, but Quakers, Mennonites,
and members of some other religious groups objected to militia service on religious grounds, see McConnell, Origins
1468. The militia was regarded as essential to the security
of the State and the preservation of freedom, see Heller, 554
U. S., at 597–598, but colonial governments nevertheless
granted religious exemptions, see McConnell, Origins 1468.
Rhode Island, Maryland, North Carolina, and New Hampshire did so in the founding era. Ibid. In 1755, New York
permitted a conscientious objector to obtain an exemption
if he paid a fee or sent a substitute. Ibid. Massachusetts
adopted a similar law two years later, and Virginia followed
suit in 1776. Ibid., and n. 297.
The Continental Congress also granted exemptions to religious objectors because conscription would do “violence to
their consciences.” Resolution of July 18, 1775, in 2 Journals of the Continental Congress, 1774–1789, p. 189 (W.
Ford ed. 1905) (quoted in McConnell, Origins 1469, and n.
299). This decision is especially revealing because during
that time the Continental Army was periodically in desperate need of soldiers,56 the very survival of the new Nation
——————
56 Mayer, The Continental Army, in A Companion to the American Revolution 309 (J. Greene & J. Pole eds. 2000); R. Wright, The Continental
Army 153–154, 163 (1983).
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often seemed in danger,57 and the Members of Congress
faced bleak personal prospects if the war was lost.58 Yet
despite these stakes, exemptions were granted.
Colonies with established churches also permitted nonmembers to decline to pay special taxes dedicated to the
support of ministers of the established church. McConnell,
Origins 1469. Massachusetts and Connecticut exempted
Baptists and Quakers in 1727. Ibid. Virginia provided exemptions to Huguenots in 1700, German Lutherans in
1730, and dissenters from the Church of England in 1776.
Ibid.; see also S. Cobb, The Rise of Religious Liberty in
America 98, 492 (1902). Beginning in 1692, New Hampshire exempted those who could prove they were “ ‘conscientiously’ ” of a “ ‘different persuasion,’ ” regularly attended
their own religious services, and contributed financially to
their faith. McConnell, Origins 1469.
Various other religious exemptions were also provided.
North Carolina and Maryland granted exemptions from the
requirement that individuals remove their hats in court, a
gesture that Quakers viewed as an impermissible showing
of respect to a secular authority. Id., at 1471–1472. And
Rhode Island exempted Jews from some marriage laws. Id.,
at 1471.
In an effort to dismiss the significance of these legislative
——————
57 See The Oxford Companion to American Military History 606–608,
611 (J. Chambers ed. 1999).
58 See Declaration of Independence ¶ 31 (“[W]e mutually pledge to each
other our Lives, our Fortunes and our sacred Honor”); see also P. Maier,
American Scripture 152–153 (1997); Boyd, The Declaration of Independence: The Mystery of the Lost Original, 100 Pa. Mag. Hist. & Bio. 438,
445 (1976); L. Montross, The Reluctant Rebels 165 (1970); E. Burnett,
The Continental Congress 196–197 (1941). Of the 56 signers of the Declaration of Independence, 9 were taken as prisoners of war; 2 had sons
who died; 3 had sons who were taken captive; 9 had their homes destroyed; and 13 saw their homes occupied, confiscated, or damaged. M.
Novak, On Two Wings: Humble Faith and Common Sense at the American Founding 157–158 (2002).
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exemptions, it has been argued that they show only what
the Constitution permits, not what it requires. City of
Boerne, 521 U. S., at 541 (opinion of Scalia, J.). But legislatures provided those accommodations before the concept
of judicial review took hold, and their actions are therefore
strong evidence of the founding era’s understanding of the
free-exercise right. See McConnell, Free Exercise Revisionism 1119. Cf. Heller, 554 U. S., at 600–603 (looking to state
constitutions that preceded the adoption of the Second
Amendment).
D
Defenders of Smith have advanced historical arguments
of their own, but they are unconvincing, and in any event,
plainly insufficient to overcome the ordinary meaning of the
constitutional text.
1
One prominent argument points to language in some
founding-era charters and constitutions prohibiting laws or
government actions that were taken “for” or “on account” of
religion. See City of Boerne, 521 U. S., at 538–539 (opinion
of Scalia, J.). That phrasing, it is argued, reaches only
measures that target religion, not neutral and generally applicable laws. This argument has many flaws.
No such language appears in the Free Exercise Clause,
and in any event, the argument rests on a crabbed reading
of the words “for” or “on account of ” religion. As Professor
McConnell has explained, “[i]f a member of the Native
American Church is arrested for ingesting peyote during a
religious ceremony, then he surely is molested ‘for’ or ‘on
account of ’ his religious practice—even though the law under which he is arrested is neutral and generally applicable.” Freedom From Persecution 834.
This argument also ignores the full text of many of the
provisions on which it relies. Id., at 833–834. While some
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protect against government actions taken “for” or “on account of ” religion, they do not stop there. Instead, they go
on to provide broader protection for religious liberty. See,
e.g., Maryland Act Concerning Religion (1649), in Cogan 17
(guaranteeing residents not be “troubled . . . in the free exercise [of religion]”); New York Constitution (1777), in id.,
at 26 (guaranteeing “the free Exercise and Enjoyment of religious Profession and Worship”).
2
Another argument advanced by Smith’s defenders relies
on the paucity of early cases “refusing to enforce a generally
applicable statute because of its failure to make accommodation,” City of Boerne, 521 U. S., at 542 (opinion of Scalia,
J.). If exemptions were thought to be constitutionally required, they contend, we would see many such cases.
There might be something to this argument if there were
a great many cases denying exemptions and few granting
them, but the fact is that diligent research has found only a
handful of cases going either way. Commentators have discussed the dearth of cases, and as they note, there are many
possible explanations.59 Early 19th century legislation imposed only limited restrictions on private conduct, and this
minimized the chances of conflict between generally applicable laws and religious practices. The principal conflicts
that arose—involving oaths, conscription, and taxes to support an established church—were largely resolved by state
constitutional provisions and laws granting exemptions.
And the religious demographics of the time decreased the
likelihood of conflicts. The population was overwhelmingly
——————
59 See Barclay, The Historical Origins of Judicial Religious Exemptions, 96 Notre Dame L. Rev. 55, 69–73 (2020); McConnell, Free Exercise
Revisionism 1118; Campbell, A New Approach 978, 987; Lombardi, Free
Exercise 385; Campbell, Religious Neutrality in the Early Republic, 24
Regent U. L. Rev. 311, 314–315, n. 20 (2012).
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Christian and Protestant, the major Protestant denominations made up the great bulk of the religious adherents,60
and other than with respect to the issue of taxes to support
an established church, it is hard to think of conflicts between the practices of the members of these denominations
and generally applicable laws that a state legislature might
have enacted.
Members of minority religions are most likely to encounter such conflicts, and the largest minority group, the
Quakers, who totaled about 10% of religious adherents,61
had received exemptions for the practices that conflicted
with generally applicable laws. As will later be shown, see
infra, at 46–50, the small number of religious-exemption
cases that occurred during the early 19th century involved
members of what were then tiny religious groups—such as
Catholics, Jews, and Covenanters.62 Given the size of these
groups, one would not expect a large number of cases. And
where cases arose, the courts’ decisions may not have always been reported. Barclay, The Historical Origins of Judicial Religious Exemptions, 96 Notre Dame L. Rev. 55, 70
(2020).
3
When the body of potentially relevant cases is examined,
they provide little support for Smith’s interpretation of the
——————
60 W. Newman & P. Halvorson, Atlas of American Religion 18 (2000).
61 Ibid.
62 The Covenanters originated in Scotland, where they opposed the
Stuart kings’ right to rule over the Presbyterian Church. See Emery,
Church and State in the Early Republic: The Covenanters’ Radical Critique, 25 J. L. & Religion 487, 488 (2009). They immigrated to the United
States and, in the 1790s, organized a branch of the Reformed Presbyterian Church. Id., at 489. Members ascribe to two foundational documents—the Scottish National Covenant of 1638 and the Solemn League
and Covenant of 1643—and believe in the supremacy of God over man in
both civil and ecclesiastical matters. Id., at 448; see also J. McFeeters,
The Covenanters in America: The Voice of Their Testimony on Present
Moral Issues 57 (1892).
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free-exercise right. Not only are these decisions few in
number, but they reached mixed results. In addition, some
are unreasoned; some provide ambiguous explanations; and
many of the cases denying exemptions were based on
grounds that do not support Smith.
The most influential early case granting an exemption
was People v. Philips, 1 W. L. J. 109, 112–113 (Gen. Sess.,
N. Y. 1813), where the court held that a Catholic priest
could not be compelled to testify about a confession. The
priest’s refusal, the court reasoned, was protected by the
state constitutional right to the free exercise of religion and
did not fall within the exception for “acts of licentiousness”
and “practices inconsistent with the peace or safety of th[e]
State.”63 This, of course, is exactly the understanding of the
free-exercise right that is seen in the founding era State
Constitutions.
Although Philips was not officially reported, knowledge
of the decision appears to have spread widely. Four years
later, another New York court implicitly reaffirmed the
principle Philips recognized but found the decision inapplicable because the Protestant minister who was called to testify did not feel a religious obligation to refuse. See Smith’s
Case, 2 N. Y. City-Hall Recorder 77, 80, and n. (1817);
McConnell, Origins 1505–1506; Walsh 40–41.
In 1827, a South Carolina court relied on Philips as support for its decision to grant an exemption from a state law
relied on to bar the testimony of a witness who denied a
belief in punishment after death for testifying falsely, and
the State’s newly constituted high court approved that opinion. Farnandis v. Henderson, 1 Carolina L. J. 202, 213, 214
(1827).64
In Commonwealth v. Cronin, 2 Va. Cir. 488, 498, 500, 505
——————
63 Privileged Communications to Clergymen, 1 Cath. Law. 199, 207–
209 (1955).
64 See also Walsh 41; Campbell, A New Approach 992, n. 99; Lombardi,
Free Exercise 408, and n. 152.

Cite as: 593 U. S. ____ (2021)

47

ALITO, J., concurring in judgment

(1855), a Virginia court followed Philips and held that a
priest’s free-exercise right required an exemption from the
general common law rule compelling a witness to “disclose
all he may know” when giving testimony.
On the other side of the ledger, the most prominent opponent of exemptions was John Bannister Gibson of the Pennsylvania Supreme Court. Today, Gibson is best known for
his dissent in Eakin v. Raub, 12 Serg. & Rawle 330, 355–
356 (1825), which challenged John Marshall’s argument for
judicial review in Marbury v. Madison, 1 Cranch 137
(1803). See McConnell, Origins 1507. Three years after
Eakin, Gibson’s dissent in Commonwealth v. Lesher, 17
Serg. & Rawle 155 (Pa. 1828), advanced a related argument
against decisions granting religious exemptions. Gibson
agreed that the state constitutional provision protecting religious liberty conferred the right to do or forbear from doing any act “not prejudicial to the public weal,” but he argued that judges had no authority to override legislative
judgments about what the public weal required. Id., at
160–161 (emphasis deleted).
Three years later, he made a similar argument in dicta in
Philips’s Executors v. Gratz, 2 Pen. & W. 412, 412–413 (Pa.
1831), where a Jewish plaintiff had taken a non-suit
(agreed to a dismissal) in a civil case scheduled for trial on
a Saturday. Gibson’s opinion for the Court set aside the
non-suit on other grounds but rejected the plaintiff ’s religious objection to trial on Saturday. Id., at 416–417. He
proclaimed that a citizen’s obligation to the State must always take precedence over any religious obligation, and he
expressly registered disagreement with the New York
court’s decision in Philips. Id., at 417.
In South Carolina, an exemption claim was denied in
State v. Willson, 13 S. C. L. 393, 394–397 (1823), where the
court refused to exempt a member of the Covenanters religious movement from jury service. Because Covenanters
opposed the Constitution on religious grounds, they refused
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to engage in activities, such as jury service and voting, that
required an oath to support the Constitution or otherwise
enlisted their participation in the Nation’s scheme of government.65 It is possible to read the opinion in Willson as
embodying something like the Smith rule—or as concluding
that granting the exemption would have opened the floodgates and undermined public peace and safety. See 13 S.
C. L., at 395 (“who could distinguish . . . between the pious
asseveration of a holy man and that of an accomplished villain”). But if Willson is read as rejecting religious exemptions, South Carolina’s reconstituted high court reversed
that position in Farnandis.66
Other cases denying exemptions are even less helpful to
Smith’s defenders. Three decisions rejected challenges to
Sunday closing laws by merchants who celebrated Saturday as the Sabbath, but at least two of these were based on
the court’s conclusion that the asserted religious belief was
unfounded. See City Council of Charleston v. Benjamin, 33
S. C. L. 508, 529 (1846) (“There is . . . no violation of the
Hebrew’s religion, in requiring him to cease from labor on
another day than his Sabbath, if he be left free to observe
——————
65 See McFeeters, The Covenanters in America 121–129; id., at 122
(Covenanters “must refuse upon the grounds of honor, conscience, and
consistency, to be identified by oath or ballot with such a political system”); id., at 129 (Covenanters “decline to take any responsible part in
the administration of civil power”); W. Gibson & A. McLeod, Reformation
Principles Exhibited, by the Reformed Presbyterian Church in the
United States of America 138 (1807) (“The juror voluntarily places himself upon oath, under the direction of a law which is immoral. The Reformed Presbytery declare this practice inconsistent with their Testimony, and warn Church-members against serving on juries under the
direction of the constituted courts of law”).
66 See O’Neall, Early History of the Judiciary of South Carolina, p. xi,
in 1 Biographical Sketches of the Bench and Bar of South Carolina
(1859); Walsh 41–42 (explaining that South Carolina “dismantled” the
“five-member constitutional court” that decided Willson and replaced it
with a new high court—the South Carolina Court of Appeals—which concurred in the opinion in Farnandis).
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the latter according to his religion” (emphasis deleted));
Commonwealth v. Wolf, 3 Serg. & Rawle 47, 50, 51 (Pa.
1817) (“[T]he Jewish Talmud . . . asserts no such doctrine”
and the objection was made “out of mere caprice”). That
reasoning is contrary to a principle that Smith reaffirmed:
“Repeatedly and in many different contexts, we have
warned that courts must not presume to determine . . . the
plausibility of a religious claim.” 494 U. S., at 887.
A third Sunday closing law decision appears to rest at
least in part on a similar ground. See Specht v. Commonwealth, 8 Pa. 312 (1848). The court observed that the merchant’s conscience rights might have been violated if his religion actually required him to work on Sunday, but the
court concluded that the commandment to keep holy the
Sabbath had never been understood to impose “an imperative obligation to fill up each day of the other six with some
worldly employment.” Id., at 326.
Other cases cited as denying exemptions were decided on
nebulous grounds. In Stansbury v. Marks, 2 Dall. 213 (Pa.
1793), a decision of the Pennsylvania Supreme Court, the
case report in its entirety states: “In this cause (which was
tried on Saturday, the 5th of April) the defendant offered
Jonas Phillips, a Jew, as a witness; but he refused to be
sworn, because it was his Sabbath. The Court, therefore,
fined him £10; but the defendant, afterwards, waving the
benefit of his testimony, he was discharged from the fine.”
(Emphasis deleted.) What can be deduced from this cryptic
summary? Was the issue mooted when the defendant
waived the benefit of Phillips’s testimony? Who can tell?
In Commonwealth v. Drake, 15 Mass. 161 (1818), the Supreme Judicial Court of Massachusetts summarily affirmed
the conviction of a criminal defendant who was convicted
after the trial court admitted the testimony of his fellow
church members before whom he had confessed. The State
argued that the defendant had voluntarily confessed, that
his confession was not required by any “ecclesiastical rule,”
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and that he had confessed “not to the church” but “to his
friends and neighbours.” Id., at 162. Because the court provided no explanation of its decision, this case sheds no light
on the understanding of the free-exercise right.
All told, this mixed bag of antebellum decisions does little
to support Smith, and extending the search past the Civil
War does not advance Smith’s cause. One of the objectives
of the Fourteenth Amendment, it has been argued, was to
protect the religious liberty of African-Americans in the
South, where a combination of laws that did not facially target religious practice had been used to suppress religious
exercise by slaves. See generally Lash, The Second Adoption of the Free Exercise Clause: Religious Exemptions Under the Fourteenth Amendment, 88 Nw. U. L. Rev. 1106
(1994).
4
Some have claimed that the drafting history of the Bill of
Rights supports Smith. See Brief for First Amendment
Scholars as Amici Curiae 10–11; Muñoz, Original Meaning
1085. But as Professor Philip Hamburger, one of Smith’s
most prominent academic defenders, has concluded,
“[w]hat any of this [history] implies about the meaning of
the Free Exercise Clause is speculative.” Religious Exemption 928.
Here is the relevant history. The House debated a provision, originally proposed by Madison, that protected the
right to bear arms but included language stating that “no
person, religiously scrupulous, shall be compelled to bear
arms.” 1 Annals of Cong. 749, 766 (1789); see also Muñoz,
Original Meaning 1112. Some Members spoke in favor of
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the proposal,67 others opposed it,68 and in the end, after adding the words “in person” at the end of the clause, the House
adopted it.69 The Senate, however, rejected the proposal
(for reasons not provided on the public record), id., at 1116,
and the House acceded to the deletion.
Those who claim that this episode supports Smith argue
that the House would not have found it necessary to include
this proviso in the Second Amendment if it had thought
that the Free Exercise Clause already protected conscientious objectors from conscription, Muñoz, Original Meaning
1120, but that conclusion is unfounded. Those who favored
Madison’s language might have thought it necessary, not
because the free-exercise right never required religious exemptions but because they feared that exemption from military service would be held to fall into the free-exercise
right’s carveout for conduct that threatens public safety.70
And of course, it could be argued that the willingness of the
House to constitutionalize this exemption despite its potential effect on national security shows the depth of the Members’ commitment to the concept of religious exemptions.
As for the Senate’s rejection of the proviso, we have often
warned against drawing inferences from Congress’s failure
to adopt a legislative proposal. See Schneidewind v. ANR
Pipeline Co., 485 U. S. 293, 306 (1988) (“This Court generally is reluctant to draw inferences from Congress’ failure
to act”); Brecht v. Abrahamson, 507 U. S. 619, 632–633
(1993) (collecting cases). And in this instance, there are
——————
67 Hamburger, Religious Exemption 928, and n. 56 (quoting the statement of Rep. Boudinot).
68 Id., at 928, and n. 57 (quoting the statement of Rep. Benson).
69 Muñoz, Original Meaning 1115.
70 Several State Constitutions contained both Free Exercise Clause analogs and provisions protecting conscientious objectors, and this has been
cited as evidence that the free-exercise analogs did not confer any right
to exemptions. See id., at 1118–1119. This argument is unpersuasive
for the reasons explained above.
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many possible explanations for what happened in the Senate. The rejection of the proviso could have been due to a
general objection to religious exemptions, but it could also
have been based on any of the following grounds: opposition
to this particular exemption, the belief that conscientious
objectors were already protected by the Free Exercise
Clause, a belief that military service fell within the public
safety carveout, or the view that Congress should be able to
decide whether to grant or withhold such exemptions based
on its assessment of what national security required at particular times.
*
*
*
In sum, based on the text of the Free Exercise Clause and
evidence about the original understanding of the free-exercise right, the case for Smith fails to overcome the more natural reading of the text. Indeed, the case against Smith is
very convincing.
V
That conclusion cannot end our analysis. “We will not
overturn a past decision unless there are strong grounds for
doing so,” Janus v. State, County, and Municipal Employees, 585 U. S. ___, ___ (2018) (slip op., at 34), but at the same
time, stare decisis is “not an inexorable command.” Ibid.
(internal quotation marks omitted). It “is at its weakest
when we interpret the Constitution because our interpretation can be altered only by constitutional amendment or by
overruling our prior decisions.” Agostini v. Felton, 521 U. S.
203, 235 (1997). And it applies with “perhaps least force of
all to decisions that wrongly denied First Amendment
rights.” Janus, 585 U. S., at ___ (slip op., at 34); see also
Federal Election Comm’n v. Wisconsin Right to Life, Inc.,
551 U. S. 449, 500 (2007) (Scalia, J., concurring in part and
concurring in judgment) (“This Court has not hesitated to
overrule decisions offensive to the First Amendment (a
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fixed star in our constitutional constellation, if there is
one)” (internal quotation marks omitted)); Citizens United
v. Federal Election Comm’n, 558 U. S. 310, 365 (2010) (overruling Austin v. Michigan Chamber of Commerce, 494 U. S.
652 (1990)); West Virginia Bd. of Ed. v. Barnette, 319 U. S.
624, 642 (1943) (overruling Minersville School Dist. v. Gobitis, 310 U. S. 586 (1940)).
In assessing whether to overrule a past decision that appears to be incorrect, we have considered a variety of factors, and four of those weigh strongly against Smith: its reasoning; its consistency with other decisions; the workability
of the rule that it established; and developments since the
decision was handed down. See Janus, 585 U. S., at ___–
___ (slip op., at 34–35). No relevant factor, including reliance, weighs in Smith’s favor.
A
Smith’s reasoning. As explained in detail above, Smith is
a methodological outlier. It ignored the “normal and ordinary” meaning of the constitutional text, see Heller, 554
U. S., at 576, and it made no real effort to explore the understanding of the free-exercise right at the time of the
First Amendment’s adoption. And the Court adopted its
reading of the Free Exercise Clause with no briefing on the
issue from the parties or amici. Laycock, 8 J. L. & Religion,
at 101.
Then there is Smith’s treatment of precedent. It looked
for precedential support in strange places, and the many
precedents that stood in its way received remarkably rough
treatment.
Looking for a case that had endorsed its no-exemptions
view, Smith turned to Gobitis, 310 U. S., at 586, a decision
that Justice Scalia himself later acknowledged was “erroneous,” Wisconsin Right to Life, Inc., 551 U. S., at 500–501
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(opinion concurring in part). William Gobitas,71 a 10-yearold fifth grader, and his 12-year-old sister Lillian refused to
salute the flag during the Pledge of Allegiance because,
along with other Jehovah’s Witnesses, they thought the salute constituted idolatry. 310 U. S., at 591–592.72 William’s
“teacher tried to force his arm up, but William held on to
his pocket and successfully resisted.”73 The Gobitas children were expelled from school, and the family grocery was
boycotted.74
This Court upheld the children’s expulsion because, in
ringing rhetoric quoted by Smith, “[c]onscientious scruples
have not, in the course of the long struggle for religious toleration, relieved the individual from obedience to a general
law not aimed at the promotion or restriction of religious
beliefs.” 310 U. S., at 594; see also Smith, 494 U. S., at 879
(quoting this passage). This declaration was overblown
when issued in 1940. (As noted, many religious exemptions
had been granted by legislative bodies, and the 1940 statute
instituting the peacetime draft continued that tradition by
exempting conscientious objectors. Selective Training and
Service Act, 54 Stat. 885, 889.) By 1990, when Smith was
handed down, the pronouncement flew in the face of nearly
40 years of Supreme Court precedent.
But even if all that is put aside, Smith’s recourse to Gobitis was surprising because the decision was overruled just
three years later when three of the Justices in the majority
had second thoughts. See Barnette, 319 U. S. 642; id., at
643–644 (Black and Douglas, JJ., concurring); id., at 644–
646 (Murphy, J., concurring). Turning Gobitis’s words on
——————
71 The family name was apparently misspelled in the case caption. See
Sutton, Barnette, Frankfurter, and Judicial Review, 96 Marq. L. Rev.
133, 134 (2012).
72 See also N. Feldman, Scorpions 179 (2010).
73 Ibid.
74 Id., at 180.
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their head, Barnette held that students with religious objections to saluting the flag were indeed “relieved . . . from obedience to a general [rule] not aimed at the promotion or restriction of religious beliefs.” Gobitis, 310 U. S., at 594.
After reviving Gobitis’s anti-exemption rhetoric, Smith
turned to Reynolds v. United States, 98 U. S. 145, an 1879
decision upholding the polygamy conviction of a member of
the Church of Jesus Christ of Latter-day Saints. Unlike
Gobitis, Reynolds at least had not been overruled,75 but the
decision was not based on anything like Smith’s interpretation of the Free Exercise Clause. It rested primarily on the
proposition that the Free Exercise Clause protects beliefs,
not conduct. 98 U. S., at 166–167. The Court had repudiated that distinction a half century before Smith was decided. See Cantwell, 310 U. S., at 303–304; Murdock v.
Pennsylvania, 319 U. S. 105, 110–111, 117 (1943). And
Smith itself agreed! See 494 U. S., at 877.
The remaining pre-Sherbert cases cited by Smith actually
cut against its interpretation. None was based on the rule
that Smith adopted. Although these decisions ended up
denying exemptions, they did so on other grounds. In
Prince v. Massachusetts, 321 U. S. 158 (1944), where a Jehovah’s Witness who enlisted a child to distribute religious
literature was convicted for violating a state child labor law,
the decision was based on the Court’s assessment of the
strength of the State’s interest. Id., at 159–160, 162, 169–
170; see also Yoder, 406 U. S., at 230–231 (describing the
Prince Court’s rationale).
In Braunfeld v. Brown, 366 U. S. 599, 601, 609 (1961)
(plurality opinion), which rejected a Jewish merchant’s
challenge to Pennsylvania’s Sunday closing laws, the Court
balanced the competing interests. The Court attached diminished weight to the burden imposed by the law (because
——————
75 This discussion does not suggest that Reynolds should be overruled.
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it did not require work on Saturday), id., at 606,76 and on
the other side of the balance, the Court accepted the Commonwealth’s view that the public welfare was served by
providing a uniform day of rest, id., at 608–609; see Sherbert, 374 U. S., at 408–409 (discussing Braunfeld).
When Smith came to post-Sherbert cases, the picture did
not improve. First, in order to place Sherbert, Hobbie, and
Thomas in a special category reserved for cases involving
unemployment compensation, an inventive transformation
was required. None of those opinions contained a hint that
they were limited in that way. And since Smith itself involved the award of unemployment compensation benefits
under a scheme that allowed individualized exemptions, it
is hard to see why that case did not fall into the same category.
The Court tried to escape this problem by framing Alfred
Smith’s and Galen Black’s free-exercise claims as requests
for exemptions from the Oregon law criminalizing the possession of peyote, see 494 U. S., at 876, but neither Smith
nor Black was prosecuted for that offense even though the
State was well aware of what they had done. The State had
the discretion to decline prosecution based on the facts of
particular cases, and that is presumably what it did regarding Smith and Black. Why this was not sufficient to bring
the case within Smith’s rule about individualized exemptions is unclear. See McConnell, Free Exercise Revisionism
1124.
Having pigeon-holed Sherbert, Hobbie, and Thomas as
unemployment compensation decisions, Smith still faced
problems. For one thing, the Court had previously applied
the Sherbert test in many cases not involving unemployment compensation, including Hernandez v. Commissioner,
490 U. S. 680 (1989) (disallowance of tax deduction); Lee,
——————
76 “The clear implication was that a ‘direct’ interference would have
been unconstitutional.” McConnell, Free Exercise Revisionism 1125.
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455 U. S. 252 (payment of taxes); and Gillette, 401 U. S. 437
(denial of conscientious objector status to person with religious objection to a particular war). To get these cases out
of the way, Smith claimed that, because they ultimately
found no free-exercise violations, they merely “purported to
apply the Sherbert test.” 494 U. S., at 883 (emphasis
added).
This was a curious observation. In all those cases, the
Court invoked the Sherbert test but found that it did not
require relief. See Hernandez, 490 U. S., at 699; Lee, 455
U. S., at 257–260; Gillette, 401 U. S., at 462. Was the Smith
Court questioning the sincerity of these earlier opinions? If
not, then in what sense did those decisions merely “purport”
to apply Sherbert?
Finally, having swept all these cases from the board,
Smith still faced at least one big troublesome precedent:
Yoder. Yoder not only applied the Sherbert test but held
that the Free Exercise Clause required an exemption totally unrelated to unemployment benefits. 406 U. S., at
220–221, 236. To dispose of Yoder, Smith was forced to invent yet another special category of cases, those involving
“hybrid-rights” claims. Yoder fell into this category because
it implicated both the Amish parents’ free-exercise claim
and a parental-rights claim stemming from Pierce v. Society
of Sisters, 268 U. S. 510 (1925). See Smith, 494 U. S., at
881. And in such hybrid cases, Smith held, the Sherbert
test survived. See 494 U. S., at 881–882.
It is hard to see the justification for this curious doctrine.
The idea seems to be that if two independently insufficient
constitutional claims join forces they may merge into a single valid hybrid claim, but surely the rule cannot be that
asserting two invalid claims, no matter how weak, is always
enough. So perhaps the doctrine requires the assignment
of a numerical score to each claim. If a passing grade is 70
and a party advances a free-speech claim that earns a grade
of 40 and a free-exercise claim that merits a grade of 31, the
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result would be a (barely) sufficient hybrid claim. Such a
scheme is obviously unworkable and has never been recognized outside of Smith.
And then there is the problem that the hybrid-rights exception would largely swallow up Smith’s general rule. A
great many claims for religious exemptions can easily be
understood as hybrid free-exercise/free-speech claims.
Take the claim in Smith itself. To members of the Native
American Church, the ingestion of peyote during a religious
ceremony is a sacrament. When Smith and Black participated in this sacrament, weren’t they engaging in a form of
expressive conduct? Their ingestion of peyote “communicate[d], in a rather dramatic way, [their] faith in the tenets
of the Native American Church,” and the State’s prohibition
of that practice “interfered with their ability to communicate this message” in violation of the Free Speech Clause.
McConnell, Free Exercise Revisionism 1122. And, “if a hybrid claim is one in which a litigant would actually obtain
an exemption from a formally neutral, generally applicable
law under another constitutional provision, then there
would have been no reason for the Court in [the so-called]
hybrid cases to have mentioned the Free Exercise Clause at
all.” Lukumi, 508 U. S., at 566–567 (opinion of Souter, J.);
see also Laycock, 8 J. L. & Religion, at 106 (noting that
Smith “reduces the free exercise clause to a cautious redundancy, relevant only to ‘hybrid’ cases”). It is telling that this
Court has never once accepted a “hybrid rights” claim in the
more than three decades since Smith.
In addition to all these maneuvers—creating special categories for unemployment compensation cases, cases involving individualized exemptions, and hybrid-rights
cases—Smith ignored the multiple occasions when the
Court had directly repudiated the very rule that Smith
adopted. See supra, at 13–14.
Smith’s rough treatment of prior decisions diminishes its
own status as a precedent.
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B
Consistency with other precedents. Smith is also discordant with other precedents. Smith did not overrule Sherbert
or any of the other cases that built on Sherbert from 1963
to 1990, and for the reasons just discussed, Smith is tough
to harmonize with those precedents.
The same is true about more recent decisions. In Hosanna-Tabor Evangelical Lutheran Church and School v.
EEOC, 565 U. S. 171 (2012), the Court essentially held that
the First Amendment entitled a religious school to a special
exemption from the requirements of the Americans with
Disabilities Act of 1990 (ADA), 104 Stat. 327, 42 U. S. C.
§12101 et seq. When the school discharged a teacher, she
claimed that she had been terminated because of disability.
565 U. S., at 178–179. Since the school considered her a
“minister” and she provided religious instruction for her
students, the school argued that her discharge fell within
the so-called “ministerial exception” to generally applicable
employment laws. Id., at 180. The Equal Employment Opportunity Commission maintained that Smith precluded
recognition of this exception because “the ADA’s prohibition
on retaliation, like Oregon’s prohibition on peyote use, is a
valid and neutral law of general applicability.” Id., at 190;
see id., at 189–190. We nevertheless held that the exception applied. Id., at 190.77 Similarly, in Our Lady of Guadalupe School v. Morrissey-Berru, 591 U. S. ___, ___–___
——————
77 Our strained attempt to square the ministerial exception with Smith
highlights the tension between the two decisions. Smith held that a generally applicable law satisfies the First Amendment if “prohibiting the
exercise of religion . . . is not the object of the [government action] but
merely the incidental effect.” 494 U. S., at 878. But the ADA’s effect on
religion in Hosanna-Tabor was “incidental” in the sense in which the
term was used in Smith. The opinion in Hosanna-Tabor tried to distinguish Smith as involving only “outward physical acts” instead of “the
faith and mission of the church itself.” 565 U. S., at 190. But a prohibition of peyote use surely affected “the faith and mission” of the Native
American Church, which regards the ingestion of peyote as a sacrament.
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(2020) (slip op., at 21–22), we found that other religious
schools were entitled to similar exemptions from both the
ADA and the Age Discrimination in Employment Act of
1967.
There is also tension between Smith and our opinion in
Masterpiece Cakeshop, Ltd. v. Colorado Civil Rights
Comm’n, 584 U. S. ___ (2018). In that case, we observed
that “[w]hen it comes to weddings, it can be assumed that a
member of the clergy who objects to gay marriage on moral
and religious grounds could not be compelled to perform the
ceremony without denial of his or her right to the free exercise of religion.” Id., at ___ (slip op., at 10). The clear import
of this observation is that such a member of the clergy
would be entitled to a religious exemption from a state law
restricting the authority to perform a state-recognized marriage to individuals who are willing to officiate both opposite-sex and same-sex weddings.
Other inconsistencies exist. Smith declared that “a private right to ignore generally applicable laws” would be a
“constitutional anomaly,” 494 U. S., at 886, but this Court
has often permitted exemptions from generally applicable
laws in First Amendment cases. For instance, in Boy
Scouts of America v. Dale, 530 U. S. 640, 656 (2000), we
granted the Boy Scouts an exemption from an otherwise
generally applicable state public accommodations law. In
Hurley v. Irish-American Gay, Lesbian and Bisexual Group
of Boston, Inc., 515 U. S. 557, 573 (1995), parade sponsors’
speech was exempted from the requirements of a similar
law.
The granting of an exemption from a generally applicable
law is tantamount to a holding that a law is unconstitutional as applied to a particular set of facts, see Barclay &
Rienzi, Constitutional Anomalies or As-Applied Challenges? A Defense of Religious Exemptions, 59 Boston College L. Rev. 1595, 1611 (2018), and cases holding generally

Cite as: 593 U. S. ____ (2021)

61

ALITO, J., concurring in judgment

applicable laws unconstitutional as applied are unremarkable. “[T]he normal rule is that partial, rather than facial,
invalidation is the required course, such that a statute may
. . . be declared invalid to the extent that it reaches too far,
but otherwise left intact.” Ayotte v. Planned Parenthood of
Northern New Eng., 546 U. S. 320, 329 (2006) (internal quotation marks omitted; emphasis added). Thus, in Brown v.
Socialist Workers ’74 Campaign Comm. (Ohio), 459 U. S. 87
(1982), we held that a law requiring disclosure of campaign
contributions and expenditures could not be “constitutionally applied” to a minor party whose members and contributors would face “threats, harassment or reprisals.” Id., at
101–102. Cf. NAACP v. Alabama ex rel. Patterson, 357
U. S. 449, 466 (1958) (exempting the NAACP from a disclosure order entered to purportedly investigate compliance
with a generally applicable statute). In Hustler Magazine,
Inc. v. Falwell, 485 U. S. 46, 56 (1988), and Snyder v.
Phelps, 562 U. S. 443, 459 (2011), the Court held that an
established and generally applicable tort claim (the intentional infliction of emotional distress) could not constitutionally be applied to the particular expression at issue.
Similarly, breach-of-the-peace laws, although generally
valid, have been held to violate the Free Speech Clause under certain circumstances. See Cohen v. California, 403
U. S. 15, 16, 26 (1971); Cantwell, 310 U. S., at 300, 311; see
also Bartnicki v. Vopper, 532 U. S. 514, 517, 535 (2001) (respondents not liable under law prohibiting disclosure of illegally intercepted communications because their speech
was protected by the First Amendment); United States v.
Treasury Employees, 513 U. S. 454, 477 (1995) (respondents
not subject to the honoraria ban because it would violate
their First Amendment rights); United States v. Grace, 461
U. S. 171, 175, 179, 183 (1983) (respondents engaging in expressive conduct on public sidewalks not subject to law generally regulating conduct on Supreme Court grounds).
Finally, Smith’s treatment of the free-exercise right is
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fundamentally at odds with how we usually think about liberties guaranteed by the Bill of Rights. As Justice Jackson
famously put it, “[t]he very purpose of a Bill of Rights was
to withdraw certain subjects from the vicissitudes of political controversy, to place them beyond the reach of majorities and officials.” Barnette, 319 U. S., at 638. Smith, by
contrast, held that protection of religious liberty was better
left to the political process than to courts. 494 U. S., at 890.
In Smith’s view, the Nation simply could not “afford the luxury” of protecting the free exercise of religion from generally applicable laws. Id., at 888. Under this interpretation,
the free exercise of religion does not receive the judicial protection afforded to other, favored rights.
C
Workability. One of Smith’s supposed virtues was ease of
application, but things have not turned out that way. Instead, at least four serious problems have arisen and continue to plague courts when called upon to apply Smith.
1
“Hybrid-rights” cases. The “hybrid rights” exception,
which was essential to distinguish Yoder, has baffled the
lower courts. They are divided into at least three camps.
See Combs v. Homer-Center School Dist., 540 F. 3d 231,
244–247 (CA3 2008) (describing Circuit split). Some courts
have taken the extraordinary step of openly refusing to follow this part of Smith’s interpretation. The Sixth Circuit
was remarkably blunt: “[H]old[ing] that the legal standard
under the Free Exercise Clause depends on whether a freeexercise claim is coupled with other constitutional rights
. . . is completely illogical.” Kissinger v. Board of Trustees
of Ohio State Univ., 5 F. 3d 177, 180 (1993). The Second
and Third Circuits have taken a similar approach. See
Leebaert v. Harrington, 332 F. 3d 134, 144 (CA2 2003) (“We
. . . can think of no good reason for the standard of review
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to vary simply with the number of constitutional rights that
the plaintiff asserts have been violated”); Knight v. Connecticut Dept. of Pub. Health, 275 F. 3d 156, 167 (CA2 2001);
Combs, 540 F. 3d, at 247 (“Until the Supreme Court provides direction, we believe the hybrid-rights theory to be
dicta”).
A second camp holds that the hybrid-rights exception applies only when a free-exercise claim is joined with some
other independently viable claim. See Archdiocese of Washington v. WMATA, 897 F. 3d 314, 331 (CADC 2018) (A “hybrid rights claim . . . requires independently viable free
speech and free exercise claims”); Gary S. v. Manchester
School Dist., 374 F. 3d 15, 19 (CA1 2004) (adopting District
Court’s reasoning that “the [hybrid-rights] exception can be
invoked only if the plaintiff has joined a free exercise challenge with another independently viable constitutional
claim,” 241 F. Supp. 2d 111, 121 (NH 2003)); Brown v. Hot,
Sexy and Safer Productions, 68 F. 3d 525, 539 (CA1 1995).
But this approach essentially makes the free-exercise claim
irrelevant. See Axson-Flynn v. Johnson, 356 F. 3d 1277,
1296–1297 (CA10 2004) (“[I]t makes no sense to adopt a
strict standard that essentially requires a successful companion claim because such a test would make the free exercise claim unnecessary”); see also Lukumi, 508 U. S., at 567
(opinion of Souter, J.) (making the same point).
The third group requires that the non-free-exercise claim
be “colorable.” See Cornerstone Christian Schools v. University Interscholastic League, 563 F. 3d 127, 136, n. 8 (CA5
2009); San Jose Christian College v. Morgan Hill, 360 F. 3d
1024, 1032–1033 (CA9 2004); Axson-Flynn, 356 F. 3d, at
1295–1297. But what that means is obscure. See, e.g., id.,
at 1295 (referring to “helpful” analogies such as the “ ‘likelihood of success on the merits’ standard for preliminary injunctions” or the pre-Antiterrorism and Effective Death
Penalty Act standard for obtaining an evidentiary hearing,
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i.e., a “ ‘colorable showing of factual innocence’ ”).78
It is rare to encounter a holding of this Court that has so
thoroughly stymied or elicited such open derision from the
Courts of Appeals.
2
Rules that “target” religion. Post-Smith cases have also
struggled with the task of determining whether a purportedly neutral rule “targets” religious exercise or has the
restriction of religious exercise as its “object.” Lukumi, 508
U. S., at 534; Smith, 494 U. S., at 878. A threshold question
is whether “targeting” calls for an objective or subjective inquiry. Must “targeting” be assessed based solely on the
terms of the relevant rule or rules? Or can evidence of the
rulemakers’ motivation be taken into account? If subjective
motivations may be considered, does it matter whether the
challenged state action is an adjudication, the promulgation of a rule, or the enactment of legislation? Should courts
consider the motivations of only the officials who took the
challenged action, or may they also take into account comments by superiors and others in a position of influence?
And what degree of hostility to religion or a religious group
is required to prove “targeting”?
The genesis of this problem was Smith’s holding that a
rule is not neutral “if prohibiting the exercise of religion” is
its “object.” 494 U. S., at 878. Smith did not elaborate on
what that meant, and later in Lukumi, which concerned
city ordinances that burdened the practice of Santeria, 508
U. S., at 525–528, Justices in the Smith majority adopted
different interpretations. Justice Scalia and Chief Justice
——————
78 Recently, some lower courts have proceeded under yet another approach, which analyzes whether the claims presented are sufficiently
similar to those raised in the cases that this Court purported to distinguish in Smith. See Henderson v. McMurray, 987 F. 3d 997, 1006–1007
(CA11 2021); see also Illinois Bible Colleges Assn. v. Anderson, 870 F. 3d
631, 641 (CA7 2017).
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Rehnquist took the position that the “object” of a rule must
be determined by its terms and that evidence of the rulemakers’ motivation should not be considered. 508 U. S., at
557–559. This interpretation had the disadvantage of allowing skillful rulemakers to target religious exercise by devising a facially neutral rule that applies to both the targeted religious conduct and a slice of secular conduct that
can be burdened without eliciting unacceptable opposition
from those whose interests are affected.
The alternative to this approach takes courts into the difficult business of ascertaining the subjective motivations of
rulemakers. In Lukumi, Justices Kennedy and Stevens
took that path and relied on numerous statements by council members showing that their object was to ban the practice of Santeria within the city’s borders. Id., at 540–542.
Thus, Lukumi left the meaning of a rule’s “object” up in the
air.
When the issue returned in Masterpiece Cakeshop, the
question was only partially resolved. Holding that the Colorado Civil Rights Commission violated the free-exercise
rights of a baker who refused for religious reasons to create
a cake for a same-sex wedding, the Court pointed to disparaging statements made by commission members, and the
Court noted that these comments, “by an adjudicatory body
deciding a particular case,” “were made in a very different
context” from the remarks by the council members in
Lukumi. Masterpiece Cakeshop, 584 U. S., at ___ (slip op.,
at 14). That is as far as this Court’s decisions have gone on
the question of targeting, and thus many important questions remain open.
The present case highlights two—specifically, which officials’ motivations are relevant and what degree of disparagement must be shown to establish unconstitutional targeting. In Masterpiece Cakeshop, the commissioners’
statements—comparing the baker’s actions to the Holocaust and slavery and suggesting that his beliefs were just
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an excuse for bigotry—went too far. Id., at ___–___ (slip op.,
at 12–14). But what about the comments of Philadelphia
officials in this case? The city council labeled CSS’s policy
“discrimination that occurs under the guise of religious
freedom.” App. to Pet. for Cert. 147a. The mayor had said
that the Archbishop’s actions were not “Christian,” and he
once called on the Pope “to kick some ass here.” Id., at 173a,
177a–178a. In addition, the commissioner of the Department of Human Services (DHS), who serves at the mayor’s
pleasure,79 disparaged CSS’s policy as out of date and out of
touch with Pope Francis’s teachings.80
The Third Circuit found this evidence insufficient. Although the mayor conferred with the DHS commissioner
both before and after her meeting with CSS representatives, the mayor’s remarks were disregarded because there
was no evidence “that he played a direct role, or even a significant role, in the process.” 922 F. 3d, at 157 (emphasis
added). The city council’s suggestion that CSS’s religious
liberty claim was a “guise” for discrimination was found to
“fal[l] into [a] grey zone,” and the commissioner’s debate
with a CSS representative about up-to-date Catholic teaching, which “some might think . . . improper” “if taken out of
context” was “best viewed as an effort to reach common
——————
79 App. 367–369 (Commissioner Figueora testifying that she was appointed by the mayor, reports ultimately to him, and considers herself
part of his administration); Phila. Home Rule Charter, Art. IX, ch. 2, §9–
200 (Removal of Appointive Officers).
80 App. 182, 365–366. Apart from the statements made by City officials, other evidence suggested that the City was targeting CSS. For instance, the City changed its justification for the closure of intake to CSS
numerous times. Brief for Petitioners 12–15 (describing six different justifications). And although the City’s stated harm was that CSS’s process
for certifying new families was discriminatory, it responded by prohibiting placement with all CSS families, including those already certified.
The City’s response therefore appears to “proscribe more religious conduct than is necessary to achieve [its] stated ends.” Lukumi, 508 U. S.,
at 538.
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ground with [CSS] by appealing to an authority within their
shared religious tradition.” Ibid. One may agree or disagree with the Third Circuit’s characterization and evaluation of the statements of the City officials, but the court’s
analysis highlights the extremely impressionistic inquiry
that Smith’s targeting requirement may entail.
Confusion and disagreement about “targeting” have surfaced in other cases. Recently in Roman Catholic Diocese of
Brooklyn v. Cuomo, 592 U. S. ___ (2020) (per curiam), there
were conflicting views about comments made by the Governor of New York. On the day before he severely restricted
religious services in Brooklyn, the Governor “said that if the
‘ultra-Orthodox [Jewish] community’ would not agree to enforce the rules, ‘then we’ll close the institutions down.’ ”
Agudath Israel of America v. Cuomo, 980 F. 3d 222, 229
(CA2 2020) (Park, J., dissenting). A dissenting judge on the
Second Circuit thought the Governor had crossed the line,
ibid., and we ultimately enjoined enforcement of the rules,
Roman Catholic Diocese, 592 U. S., at ___. But two Justices
who dissented found the Governor’s comments inconsequential. Id., at ___–___ (slip op., at 4–5) (opinion of
SOTOMAYOR, J., joined by KAGAN, J.).
In Stormans, Inc. v. Wiesman, 579 U. S. ___ (2016) (denying certiorari), there was similar disagreement. That case
featured strong evidence that pro-life Christian pharmacists who refused to dispense emergency contraceptives
were the object of a new rule requiring every pharmacy to
dispense every Food and Drug Administration-approved
drug. A primary drafter of the rule all but admitted that
the rule was aimed at these pharmacists, and the Governor
took unusual steps to secure adoption of the rule. Stormans, Inc. v. Selecky, 854 F. Supp. 2d 925, 937–943 (WD
Wash. 2012). After a 12-day trial, the District Court found
that Christian pharmacists had been targeted, id., at 966,
987, but the Ninth Circuit refused to accept that finding,
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Stormans, Inc., 794 F. 3d 1064, 1079 (2015). Compare Stormans, Inc., 579 U. S., at ___–___, and n. 3 (ALITO, J., joined
by ROBERTS, C. J., and THOMAS, J., dissenting from denial
of certiorari) (slip op., at 8–9, and n. 3) (questioning Ninth
Circuit’s finding).
Decisions of the lower courts on the issue of targeting remain in disarray. Compare F. F. v. State, 66 Misc. 3d 467,
479–482, 114 N. Y. S. 3d 852, 865–867 (2019) (declining to
consider individual legislators’ comments); Tenafly Eruv
Assn., Inc. v. Tenafly, 309 F. 3d 144, 168, n. 30 (CA3 2002)
(declining to reach issue), with Commack Self-Service Kosher Meats, Inc. v. Hooker, 680 F. 3d 194, 211 (CA2 2012)
(considering legislative history); St. John’s United Church
of Christ v. Chicago, 502 F. 3d 616, 633 (CA7 2007) (“[W]e
must look at . . . the ‘historical background of the decision
under challenge’ ” (quoting Lukumi, 508 U. S., at 540));
Children’s Healthcare Is a Legal Duty, Inc. v. Min De Parle,
212 F. 3d 1084, 1090 (CA8 2000) (targeting can be evidenced by legislative history).
3
The nature and scope of exemptions. There is confusion
about the meaning of Smith’s holding on exemptions from
generally applicable laws. Some decisions apply this special rule if multiple secular exemptions are granted. See,
e.g., Horen v. Commonwealth, 23 Va. App. 735, 743–744,
479 S. E. 2d 553, 557 (1997); Rader v. Johnston, 924
F. Supp. 1540, 1551–1553 (Neb. 1996). Others conclude
that even one secular exemption is enough. See, e.g., Midrash Sephardi, Inc. v. Surfside, 366 F. 3d 1214, 1234–1235
(CA11 2004); Fraternal Order of Police Newark Lodge No.
12 v. Newark, 170 F. 3d 359, 365 (CA3 1999). And still others have applied the rule where the law, although allowing
no exemptions on its face, was widely unenforced in cases
involving secular conduct. See, e.g., Tenafly Eruv Assn.,
309 F. 3d, at 167–168.
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4
Identifying appropriate comparators. To determine
whether a law provides equal treatment for secular and religious conduct, two steps are required. First, a court must
identify the secular conduct with which the religious conduct is to be compared. Second, the court must determine
whether the State’s reasons for regulating the religious conduct apply with equal force to the secular conduct with
which it is compared. See Lukumi, 508 U. S., at 543. In
Smith, this inquiry undoubtedly seemed straightforward:
The secular conduct and the religious conduct prohibited by
the Oregon criminal statute were identical. But things are
not always that simple.
Cases involving rules designed to slow the spread of
COVID–19 have driven that point home. State and local
rules adopted for this purpose have typically imposed different restrictions for different categories of activities.
Sometimes religious services have been placed in a category
with certain secular activities, and sometimes religious services have been given a separate category of their own. To
determine whether COVID–19 rules provided neutral
treatment for religious and secular conduct, it has been necessary to compare the restrictions on religious services with
the restrictions on secular activities that present a comparable risk of spreading the virus, and identifying the secular activities that should be used for comparison has been
hotly contested.
In South Bay United Pentecostal Church v. Newsom, 590
U. S. ___ (2020), where the Court refused to enjoin restrictions on religious services, THE CHIEF JUSTICE’s concurrence likened religious services to lectures, concerts,
movies, sports events, and theatrical performances. Id., at
___ (slip op., at 2). The dissenters, on the other hand, focused on “supermarkets, restaurants, factories, and offices.” Id., at ___ (opinion of KAVANAUGH, J., joined by
THOMAS and GORSUCH, JJ.) (slip op., at 3).

70

FULTON v. PHILADELPHIA
ALITO, J., concurring in judgment

In Calvary Chapel Dayton Valley v. Sisolak, 591 U. S. ___
(2020), Nevada defended a rule imposing severe limits on
attendance at religious services and argued that houses of
worship should be compared with “movie theaters, museums, art galleries, zoos, aquariums, trade schools, and technical schools.” Response to Emergency Application for Injunction, O. T. 2019, No. 19A1070, pp. 7, 14–15. Members
of this Court who would have enjoined the Nevada rule
looked to the State’s more generous rules for casinos, bowling alleys, and fitness facilities. 591 U. S., at ___–___
(ALITO, J., joined by THOMAS and KAVANAUGH, JJ., dissenting) (slip op., at 6–7).
In Roman Catholic Diocese of Brooklyn, 592 U. S. ___,
Justices in the majority compared houses of worship with
large retail establishments, factories, schools, liquor stores,
bicycle repair shops, and pet shops, id., at ___ (slip op., at
3); id., at ___ (GORSUCH, J., concurring) (slip op., at 2), id.,
at ___ (KAVANAUGH, J., concurring) (slip op., at 2), while
dissenters cited theaters and concert halls, id., at ___ (opinion of SOTOMAYOR, J., joined by KAGAN, J.) (slip op., at 2).
In Danville Christian Academy, Inc. v. Beshear, 592 U. S.
___ (2020), the District Court enjoined enforcement of an
executive order that compelled the closing of a religiously
affiliated school, reasoning that the State permitted preschools, colleges, and universities to stay open and also allowed attendance at concerts and lectures. Danville Christian Academy, Inc. v. Beshear, ___ F. Supp. 3d ___, 2020 WL
6954650, *4 (ED Ky., Nov. 25, 2020). The Sixth Circuit reversed, concluding that the rule was neutral and generally
applicable because it applied to all elementary and secondary schools, whether secular or religious. Kentucky ex rel.
Danville Christian Academy, Inc. v. Beshear, 981 F. 3d 505,
509 (2020).
Much of Smith’s initial appeal was likely its apparent
simplicity. Smith seemed to offer a relatively simple and
clear-cut rule that would be easy to apply. Experience has
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shown otherwise.
D
Subsequent developments. Developments since Smith
provide additional reasons for changing course. The Smith
majority thought that adherence to Sherbert would invite
“anarchy,” 494 U. S., at 888, but experience has shown that
this fear was not well founded. Both RFRA and RLUIPA
impose essentially the same requirements as Sherbert, and
we have observed that the courts are well “up to the task”
of applying that test. Gonzales v. O Centro Espírita Beneficente União do Vegetal, 546 U. S. 418, 436 (2006). See also
Cutter v. Wilkinson, 544 U. S. 709, 722 (2005) (noting “no
cause to believe” the test could not be “applied in an appropriately balanced way”).
Another significant development is the subsequent profusion of studies on the original meaning of the Free Exercise Clause. When Smith was decided, the available scholarship was thin, and the Court received no briefing on the
subject. Since then, scholars have explored the subject in
great depth.81
*
*
*
Multiple factors strongly favor overruling Smith. Are
there countervailing factors?
E
None is apparent. Reliance is often the strongest factor
favoring the retention of a challenged precedent, but no
strong reliance interests are cited in any of the numerous
——————
81 See, e.g., McConnell, Origins 1409; McConnell, Free Exercise Revisionism 1109; McConnell, Freedom From Persecution 819; Hamburger,
Religious Exemption 915; Hamburger, More Is Less 835; Laycock, 7 J.
Contemp. Legal Issues 313; Bradley, 20 Hofstra L. Rev. 245; Campbell,
A New Approach 973; Kmiec, 59 UMKC L. Rev. 591; Lash, 88 Nw. U. L.
Rev. 1106; Lombardi, Free Exercise 369; Muñoz, Original Meaning 1083;
Nestor 971; Nussbaum, Liberty of Conscience, at 120–130; Walsh 1.
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briefs urging us to preserve Smith. Indeed, the term is
rarely even mentioned.
All that the City has to say on the subject is that overruling Smith would cause “substantial regulatory . . . disruption” by displacing RFRA, RLUIPA, and related state laws,
Brief for City Respondents 51 (internal quotation marks
omitted), but this is a baffling argument. How would overruling Smith disrupt the operation of laws that were enacted to abrogate Smith?
One of the City’s amici, the New York State Bar Association, offers a different reliance argument. It claims that
some individuals, relying on Smith, have moved to jurisdictions with anti-discrimination laws that do not permit
religious exemptions. Brief for New York State Bar Association as Amicus Curiae 11. The bar association does not
cite any actual examples of individuals who fall into this
category, and there is reason to doubt that many actually
exist.
For the hypothesized course of conduct to make sense, all
of the following conditions would have to be met. First, it
would be necessary for the individuals in question to believe
that a religiously motivated party in the jurisdiction they
left or avoided might engage in conduct that harmed them.
Second, this conduct would have to be conduct not already
protected by Smith in that it (a) did not violate a generally
applicable state law, (b) that law did not allow individual
exemptions, and (c) there was insufficient proof of religious
targeting. Third, the feared conduct would have to fall outside the scope of RLUIPA. Fourth, the conduct, although
not protected by Smith, would have to be otherwise permitted by local law, for example, through a state version of
RFRA. Fifth, this fear of harm at the hands of a religiously
motivated actor would have to be a but-for cause of the decision to move. Perhaps there are individuals who fall into
the category that the bar association hypothesizes, but we
should not allow violations of the Free Exercise Clause in
perpetuity based on such speculation.

Cite as: 593 U. S. ____ (2021)

73

ALITO, J., concurring in judgment

Indeed, even if more substantial reliance could be shown,
Smith’s dubious standing would weigh against giving this
factor too much weight. Smith has been embattled since
the day it was decided, and calls for its reexamination have
intensified in recent years. See Masterpiece Cakeshop, 584
U. S., at ___ (GORSUCH, J., joined by ALITO, J., concurring)
(slip op., at 1); Kennedy, 586 U. S., at ___–___ (ALITO, J.,
joined by THOMAS, GORSUCH, and KAVANAUGH, JJ., concurring in denial of certiorari) (slip op., at 5–6); City of Boerne
521 U. S., at 566 (BREYER, J., dissenting) (“[T]he Court
should direct the parties to brief the question whether
[Smith] was correctly decided”); id., at 565 (O’Connor, J.,
joined by BREYER, J., dissenting) (“[I]t is essential for the
Court to reconsider its holding in Smith”); Lukumi, 508
U. S., at 559 (Souter, J., concurring in part and concurring
in judgment) (“[I]n a case presenting the issue, the Court
should reexamine the rule Smith declared”). Thus, parties
have long been on notice that the decision might soon be
reconsidered. See Janus, 585 U. S., at ___ (slip op., at 45).
*
*
*
Smith was wrongly decided. As long as it remains on the
books, it threatens a fundamental freedom. And while precedent should not lightly be cast aside, the Court’s error in
Smith should now be corrected.
VI
A
If Smith is overruled, what legal standard should be applied in this case? The answer that comes most readily to
mind is the standard that Smith replaced: A law that imposes a substantial burden on religious exercise can be sustained only if it is narrowly tailored to serve a compelling
government interest.
Whether this test should be rephrased or supplemented
with specific rules is a question that need not be resolved
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here because Philadelphia’s ouster of CSS from foster care
work simply does not further any interest that can properly
be protected in this case. As noted, CSS’s policy has not
hindered any same-sex couples from becoming foster parents, and there is no threat that it will do so in the future.
CSS’s policy has only one effect: It expresses the idea that
same-sex couples should not be foster parents because only
a man and a woman should marry. Many people today find
this idea not only objectionable but hurtful. Nevertheless,
protecting against this form of harm is not an interest that
can justify the abridgment of First Amendment rights.
We have covered this ground repeatedly in free speech
cases. In an open, pluralistic, self-governing society, the expression of an idea cannot be suppressed simply because
some find it offensive, insulting, or even wounding. See
Matal v. Tam, 582 U. S. ___, ___–___ (2017) (slip op., at 1–
2) (“Speech may not be banned on the ground that it expresses ideas that offend”); Hurley, 515 U. S., at 579 (“[T]he
law . . . is not free to interfere with speech for no better reason than promoting an approved message or discouraging a
disfavored one, however enlightened either purpose may
strike the government”); Johnson, 491 U. S., at 414 (“If
there is a bedrock principle underlying the First Amendment, it is that the government may not prohibit the expression of an idea simply because society finds the idea itself offensive or disagreeable”); FCC v. Pacifica Foundation,
438 U. S. 726, 745 (1978) (opinion of Stevens, J.) (“[T]he fact
that society may find speech offensive is not a sufficient reason for suppressing it. Indeed, if it is the speaker’s opinion
that gives offense, that consequence is a reason for according it constitutional protection”); Street v. New York, 394
U. S. 576, 592 (1969) (“[T]he public expression of ideas may
not be prohibited merely because the ideas are themselves
offensive to some of their hearers”); Cf. Coates v. Cincinnati,
402 U. S. 611, 615 (1971) (“Our decisions establish that
mere public intolerance or animosity cannot be the basis for
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abridgment of . . . constitutional freedoms”).
The same fundamental principle applies to religious practices that give offense. The preservation of religious freedom depends on that principle. Many core religious beliefs
are perceived as hateful by members of other religions or
nonbelievers. Proclaiming that there is only one God is offensive to polytheists, and saying that there are many gods
is anathema to Jews, Christians, and Muslims. Declaring
that Jesus was the Son of God is offensive to Judaism and
Islam, and stating that Jesus was not the Son of God is insulting to Christian belief. Expressing a belief in God is
nonsense to atheists, but denying the existence of God or
proclaiming that religion has been a plague is infuriating to
those for whom religion is all-important.
Suppressing speech—or religious practice—simply because it expresses an idea that some find hurtful is a zerosum game. While CSS’s ideas about marriage are likely to
be objectionable to same-sex couples, lumping those who
hold traditional beliefs about marriage together with racial
bigots is insulting to those who retain such beliefs. In Obergefell v. Hodges, 576 U. S. 644 (2015), the majority made a
commitment. It refused to equate traditional beliefs about
marriage, which it termed “decent and honorable,” id., at
672, with racism, which is neither. And it promised that
“religions, and those who adhere to religious doctrines, may
continue to advocate with utmost, sincere conviction that,
by divine precepts, same-sex marriage should not be condoned.” Id., at 679. An open society can keep that promise
while still respecting the “dignity,” “worth,” and fundamental equality of all members of the community. Masterpiece
Cakeshop, 584 U. S., at ___ (slip op., at 9).
B
One final argument must be addressed. Philadelphia and
many of its amici contend that preservation of the City’s
policy is not dependent on Smith. They argue that the City
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is simply asserting the right to control its own internal operations, and they analogize CSS to either a City employee
or a contractor hired to perform an exclusively governmental function.
This argument mischaracterizes the relationship between CSS and the City. The members of CSS’s staff are
not City employees; the power asserted by the City goes far
beyond a refusal to enter into a contract; and the function
that CSS and other private foster care agencies have been
performing for decades has not historically been an exclusively governmental function. See, e.g., Leshko v. Servis,
423 F. 3d 337, 343–344 (CA3 2005) (“No aspect of providing
care to foster children in Pennsylvania has ever been the
exclusive province of the government”); Rayburn v. Hogue,
241 F. 3d 1341, 1347 (CA11 2001) (acknowledging that foster care is not traditionally an exclusive state prerogative);
Milburn v. Anne Arundel Cty. Dept. of Social Servs., 871 F.
2d 474, 479 (CA4 1989) (same); Malachowski v. Keene, 787
F. 2d 704, 711 (CA1 1986) (same); see also Ismail v. County
of Orange, 693 Fed. Appx. 507, 512 (CA9 2017) (concluding
that foster parents were not state actors). On the contrary,
States and cities were latecomers to this field, and even today, they typically leave most of the work to private agencies.
The power that the City asserts is essentially the power
to deny CSS a license to continue to perform work that it
has carried out for decades and that religious groups have
performed since time immemorial. Therefore, the cases
that provide the basis for the City’s argument—such as
Garcetti v. Ceballos, 547 U. S. 410 (2006), and Board of
Comm’rs, Wabounsee Cty. v. Umbehr, 518 U. S. 668
(1996)—are far afield. A government cannot “reduce a
group’s First Amendment rights by simply imposing a licensing requirement.” National Institute of Family and
Life Advocates v. Becerra, 585 U. S. ___, ___ (2018) (slip op.,
at 14).
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*
*
*
For all these reasons, I would overrule Smith and reverse
the decision below. Philadelphia’s exclusion of CSS from
foster care work violates the Free Exercise Clause, and CSS
is therefore entitled to an injunction barring Philadelphia
from taking such action.
After receiving more than 2,500 pages of briefing and after more than a half-year of post-argument cogitation, the
Court has emitted a wisp of a decision that leaves religious
liberty in a confused and vulnerable state. Those who count
on this Court to stand up for the First Amendment have
every right to be disappointed—as am I.
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SUPREME COURT OF THE UNITED STATES
_________________

No. 19–123
_________________

SHARONELL FULTON, ET AL., PETITIONERS v.
CITY OF PHILADELPHIA, PENNSYLVANIA, ET AL.
ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE THIRD CIRCUIT
[June 17, 2021]

JUSTICE GORSUCH, with whom JUSTICE THOMAS and
JUSTICE ALITO join, concurring in the judgment.
The Court granted certiorari to decide whether to overrule Employment Div., Dept. of Human Resources of Ore. v.
Smith, 494 U. S. 872 (1990). As JUSTICE ALITO’s opinion
demonstrates, Smith failed to respect this Court’s precedents, was mistaken as a matter of the Constitution’s original public meaning, and has proven unworkable in practice. A majority of our colleagues, however, seek to sidestep
the question. They agree that the City of Philadelphia’s
treatment of Catholic Social Services (CSS) violates the
Free Exercise Clause. But, they say, there’s no “need” or
“reason” to address the error of Smith today. Ante, at 5
(majority opinion); ante, at 2 (BARRETT, J., concurring).
On the surface it may seem a nice move, but dig an inch
deep and problems emerge. Smith exempts “neutral” and
“generally applicable” laws from First Amendment scrutiny. 494 U. S., at 878–881. The City argues that its challenged rules qualify for that exemption because they require all foster-care agencies—religious and non-religious
alike—to recruit and certify same-sex couples interested in
serving as foster parents. For its part, the majority assumes (without deciding) that Philadelphia’s rule is indeed
“neutral” toward religion. Ante, at 5. So to avoid Smith’s
exemption and subject the City’s policy to First Amendment
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scrutiny, the majority must carry the burden of showing
that the policy isn’t “generally applicable.”
*
That path turns out to be a long and lonely one. The district court held that the City’s public accommodations law
(its Fair Practices Ordinance or FPO) is both generally applicable and applicable to CSS. At least initially, the majority chooses to bypass the district court’s major premise—
that the FPO qualifies as “generally applicable” under
Smith. It’s a curious choice given that the FPO applies only
to certain defined entities that qualify as public accommodations while the “generally applicable law” in Smith was
“an across-the-board criminal prohibition” enforceable
against anyone. 494 U. S., at 884. But if the goal is to turn
a big dispute of constitutional law into a small one, the majority’s choice to focus its attack on the district court’s minor
premise—that the FPO applies to CSS as a matter of municipal law—begins to make some sense. Still, it isn’t exactly an obvious path. The Third Circuit did not address
the district court’s interpretation of the FPO. And not one
of the over 80 briefs before us contests it. To get to where
it wishes to go, then, the majority must go it alone. So much
for the adversarial process and being “a court of review, not
of first view.” Brownback v. King, 592 U. S. ___, ___, n. 4
(2021) (slip op., at 5, n. 4) (internal quotation marks omitted).
Trailblazing through the Philadelphia city code turns out
to be no walk in the park either. As the district court observed, the City’s FPO defines “public accommodations” expansively to include “[a]ny provider” that “solicits or accepts
patronage” of “the public or whose . . . services [or] facilities” are “made available to the public.” App. to Pet. for
Cert. 77a (alteration omitted; emphasis deleted). And, the
district court held, this definition covers CSS because
(among other things) it “publicly solicits prospective foster
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parents” and “provides professional ‘services’ to the public.”
Id., at 78a. All of which would seem to block the majority’s
way. So how does it get around that problem?
It changes the conversation. The majority ignores the
FPO’s expansive definition of “public accommodations.” It
ignores the reason the district court offered for why CSS
falls within that definition. Instead, it asks us to look to a
different public accommodations law—a Commonwealth of
Pennsylvania public accommodations statute. See ante, at
10–11 (discussing Pa. Stat. Ann., Tit. 43, §954(l) (Purdon
Cum. Supp. 2009)). And, the majority promises, CSS fails
to qualify as a public accommodation under the terms of
that law. But why should we ignore the City’s law and look
to the Commonwealth’s? No one knows because the majority doesn’t say.
Even playing along with this statutory shell game doesn’t
solve the problem. The majority highlights the fact that the
state law lists various examples of public accommodations—including hotels, restaurants, and swimming pools.
Ante, at 11. The majority then argues that foster agencies
fail to qualify as public accommodations because, unlike
these listed entities, foster agencies “involv[e] a customized
and selective assessment.” Ibid. But where does that distinction come from? Not the text of the state statute, not
state case law, and certainly not from the briefs. The majority just declares it—a new rule of Pennsylvania common
law handed down by the United States Supreme Court.
The majority’s gloss on state law isn’t just novel, it’s probably wrong. While the statute lists hotels, restaurants, and
swimming pools as examples of public accommodations, it
also lists over 40 other kinds of institutions—and the statute emphasizes that these examples are illustrative, not exhaustive. See §954(l). Among its illustrations, too, the statute offers public “colleges and universities” as examples of
public accommodations. Ibid. Often these institutions do
engage in a “customized and selective assessment” of their
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clients (students) and employees (faculty). And if they can
qualify as public accommodations under the state statute,
it isn’t exactly clear why foster agencies cannot. What does
the majority have to say about this problem? Again, silence.
If anything, the majority’s next move only adds to the
confusion. It denies cooking up any of these arguments on
its own. It says it merely means to “agree with CSS’s position . . . that its ‘foster services do not constitute a “public
accommodation” under the City’s Fair Practices Ordinance.’ ” Ante, at 13 (quoting App. to Pet. for Cert. 159a).
But CSS’s cited “position”—which comes from a letter it
sent to the City before litigation even began—includes
nothing like the majority’s convoluted chain of reasoning
involving a separate state statute. Id., at 159a–160a. Instead, CSS’s letter contends that the organization’s services
do not qualify as “public accommodations” because they are
“only available to at-risk children who have been removed
by the state and are in need of a loving home.” Ibid. The
majority tells us with assurance that it “agree[s] with” this
position, adding that it would be “incongru[ous]” to “dee[m]
a private religious foster agency a public accommodation.”
Ante, at 12.
What to make of all this? Maybe this part of the majority
opinion should be read only as reaching for something—anything—to support its curious separate-statute move. But
maybe the majority means to reject the district court’s major premise after all—suggesting it would be incongruous
for public accommodations laws to qualify as generally applicable under Smith because they do not apply to everyone.
Or maybe the majority means to invoke a canon of constitutional avoidance: Before concluding that a public accommodations law is generally applicable under Smith, courts
must ask themselves whether it would be “incongru[ous]”
to apply that law to religious groups. Maybe all this ambiguity is deliberate, maybe not. The only thing certain here
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is that the majority’s attempt to cloak itself in CSS’s argument introduces more questions than answers.
*
Still that’s not the end of it. Even now, the majority’s
circumnavigation of Smith remains only half complete. The
City argues that, in addition to the FPO, another generally
applicable nondiscrimination rule can be found in §15.1 of
its contract with CSS. That provision independently instructs that foster service providers “shall not discriminate
or permit discrimination against any individual on the basis of . . . sexual orientation.” Supp. App. to Brief for City
Respondents 31.
This provision, the City contends,
amounts to a second and separate rule of general applicability exempt from First Amendment scrutiny under Smith.
Once more, the majority must find some way around the
problem. Its attempt to do so proceeds in three steps.
First, the majority directs our attention to another provision of the contract—§3.21. See ante, at 7–9. Entitled “Rejection of Referral,” this provision prohibits discrimination
based on sexual orientation, race, religion, or other grounds
“unless an exception is granted” in the government’s “sole
discretion.” Supp. App. to Brief for City Respondents 16–
17. Clearly, the majority says, that provision doesn’t state
a generally applicable rule against discrimination because
it expressly contemplates “exceptions.” Ante, at 8.
But how does that help? As §3.21’s title indicates, the
provision contemplates exceptions only when it comes to
the referral stage of the foster process—where the government seeks to place a particular child with an available foster family. See A. Scalia & B. Garner, Reading Law: The
Interpretation of Legal Texts 221 (2012) (“The title and
headings are permissible indicators of meaning” (boldface
deleted)). So, for example, the City has taken race into account when placing a child who “used racial slurs” to avoid
placing him with parents “of that race.” Tr. of Oral Arg. 61.
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Meanwhile, our case has nothing to do with the referral—
or placement—stage of the foster process. This case concerns the recruitment and certification stages—where foster agencies like CSS screen and enroll adults who wish to
serve as foster parents. And in those stages of the foster
process, §15.1 seems to prohibit discrimination absolutely.
That difficulty leads the majority to its second step. It
asks us to ignore §3.21’s title and its limited application to
the referral stage. See ante, at 9. Instead, the majority
suggests, we should reconceive §3.21 as authorizing exceptions to the City’s nondiscrimination rule at every stage of
the foster process. Once we do that, the majority stresses,
§3.21’s reservation of discretion is irreconcilable with
§15.1’s blanket prohibition against discrimination. See
ante, at 9.
This sets up the majority’s final move—where the real
magic happens. Having conjured a conflict within the contract, the majority devises its own solution. It points to
some state court decisions that, it says, set forth the “rule”
that Pennsylvania courts shouldn’t interpret one provision
in a contract “to annul” another part. Ibid. To avoid nullifying §3.21’s reservation of discretion, the majority insists,
it has no choice but to rewrite §15.1. All so that—voila—
§15.1 now contains its own parallel reservation of discretion. See ante, at 9. As rewritten, the contract contains no
generally applicable rule against discrimination anywhere
in the foster process.
From start to finish, it is a dizzying series of maneuvers.
The majority changes the terms of the parties’ contract,
adopting an uncharitably broad reading (really revision) of
§3.21. It asks us to ignore the usual rule that a more specific contractual provision can comfortably coexist with a
more general one. And it proceeds to resolve a conflict it
created by rewriting §15.1. Once more, too, no party, amicus, or lower court argued for any of this.
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To be sure, the majority again claims otherwise—representing that it merely adopts the arguments of CSS and the
United States. See ante, at 10. But here, too, the majority’s
representation raises rather than resolves questions. Instead of pursuing anything like the majority’s contract arguments, CSS and the United States suggest that §3.21
“alone triggers strict scrutiny,” Reply Brief 5 (emphasis
added), because that provision authorizes the City “to grant
formal exemptions from its policy” of nondiscrimination,
Brief for United States as Amicus Curiae 26 (emphasis
added). On this theory, it’s irrelevant whether §3.21 or
§15.1 reserve discretion to grant exemptions at all stages of
the process or at only one stage. Instead, the City’s power
to grant exemptions from its nondiscrimination policy anywhere “undercuts its asserted interests” and thus “trigger[s] strict scrutiny” for applying the policy everywhere.
Id., at 21. Exceptions for one means strict scrutiny for all.
See, e.g., Tandon v. Newsom, ante, at 1–2 (per curiam). All
of which leaves us to wonder: Is the majority just stretching
to claim some cover for its novel arguments? Or does it actually mean to adopt the theory it professes to adopt?
*
Given all the maneuvering, it’s hard not to wonder if the
majority is so anxious to say nothing about Smith’s fate that
it is willing to say pretty much anything about municipal
law and the parties’ briefs. One way or another, the majority seems determined to declare there is no “need” or “reason” to revisit Smith today. Ante, at 5 (majority opinion);
ante, at 2 (BARRETT, J., concurring).
But tell that to CSS. Its litigation has already lasted
years—and today’s (ir)resolution promises more of the
same. Had we followed the path JUSTICE ALITO outlines—
holding that the City’s rules cannot avoid strict scrutiny
even if they qualify as neutral and generally applicable—
this case would end today. Instead, the majority’s course

8

FULTON v. PHILADELPHIA
GORSUCH, J., concurring in judgment

guarantees that this litigation is only getting started. As
the final arbiter of state law, the Pennsylvania Supreme
Court can effectively overrule the majority’s reading of the
Commonwealth’s public accommodations law. The City can
revise its FPO to make even plainer still that its law does
encompass foster services. Or with a flick of a pen, municipal lawyers may rewrite the City’s contract to close the
§3.21 loophole.
Once any of that happens, CSS will find itself back where
it started. The City has made clear that it will never tolerate CSS carrying out its foster-care mission in accordance
with its sincerely held religious beliefs. To the City, it
makes no difference that CSS has not denied service to a
single same-sex couple; that dozens of other foster agencies
stand willing to serve same-sex couples; or that CSS is committed to help any inquiring same-sex couples find those
other agencies. The City has expressed its determination
to put CSS to a choice: Give up your sincerely held religious
beliefs or give up serving foster children and families. If
CSS is unwilling to provide foster-care services to same-sex
couples, the City prefers that CSS provide no foster-care
services at all. This litigation thus promises to slog on for
years to come, consuming time and resources in court that
could be better spent serving children. And throughout it
all, the opacity of the majority’s professed endorsement of
CSS’s arguments ensures the parties will be forced to devote resources to the unenviable task of debating what it
even means.
Nor will CSS bear the costs of the Court’s indecision
alone. Individuals and groups across the country will pay
the price—in dollars, in time, and in continued uncertainty
about their religious liberties. Consider Jack Phillips, the
baker whose religious beliefs prevented him from creating
custom cakes to celebrate same-sex weddings. See Masterpiece Cakeshop, Ltd. v. Colorado Civil Rights Comm’n, 584
U. S. ___ (2018). After being forced to litigate all the way to
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the Supreme Court, we ruled for him on narrow grounds
similar to those the majority invokes today. Because certain government officials responsible for deciding Mr. Phillips’s compliance with a local public accommodations law
uttered statements exhibiting hostility to his religion, the
Court held, those officials failed to act “neutrally” under
Smith. See 584 U. S., at ___–___ (slip op., at 16–18). But
with Smith still on the books, all that victory assured Mr.
Phillips was a new round of litigation—with officials now
presumably more careful about admitting their motives.
See Associated Press, Lakewood Baker Jack Phillips
Sued for Refusing Gender Transition Cake (Mar. 22, 2021),
https : / / denver . cbslocal. com / 2021 / 03 / 22 / jack - phillips masterpiece-cakeshop-lakewood-transgender/. A nine-year
odyssey thus barrels on. No doubt, too, those who cannot
afford such endless litigation under Smith’s regime have
been and will continue to be forced to forfeit religious freedom that the Constitution protects.
The costs of today’s indecision fall on lower courts too. As
recent cases involving COVID–19 regulations highlight,
judges across the country continue to struggle to understand and apply Smith’s test even thirty years after it was
announced. In the last nine months alone, this Court has
had to intervene at least half a dozen times to clarify how
Smith works. See, e.g., Tandon, ante, at p. 1; Roman Catholic Diocese of Brooklyn v. Cuomo, 592 U. S. ___ (2020)
(per curiam); High Plains Harvest Church v. Polis, 592 U. S
___ (2020). To be sure, this Court began to resolve at least
some of the confusion surrounding Smith’s application in
Tandon. But Tandon treated the symptoms, not the underlying ailment. We owe it to the parties, to religious believers, and to our colleagues on the lower courts to cure the
problem this Court created.
It’s not as if we don’t know the right answer. Smith has
been criticized since the day it was decided. No fewer than
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ten Justices—including six sitting Justices—have questioned its fidelity to the Constitution. See ante, at 9–10
(ALITO, J., concurring in judgment); ante, at 1 (BARRETT, J.,
concurring). The Court granted certiorari in this case to
resolve its fate. The parties and amici responded with over
80 thoughtful briefs addressing every angle of the problem.
JUSTICE ALITO has offered a comprehensive opinion explaining why Smith should be overruled. And not a single
Justice has lifted a pen to defend the decision. So what are
we waiting for?
We hardly need to “wrestle” today with every conceivable
question that might follow from recognizing Smith was
wrong. See ante, at 2 (BARRETT, J., concurring). To be sure,
any time this Court turns from misguided precedent back
toward the Constitution’s original public meaning, challenging questions may arise across a large field of cases and
controversies. But that’s no excuse for refusing to apply the
original public meaning in the dispute actually before us.
Rather than adhere to Smith until we settle on some “grand
unified theory” of the Free Exercise Clause for all future
cases until the end of time, see American Legion v. American Humanist Assn., 588 U. S. ___, ___ (2019) (plurality
opinion) (slip op., at 24), the Court should overrule it now,
set us back on the correct course, and address each case as
it comes.
What possible benefit does the majority see in its studious indecision about Smith when the costs are so many?
The particular appeal before us arises at the intersection of
public accommodations laws and the First Amendment; it
involves same-sex couples and the Catholic Church. Perhaps our colleagues believe today’s circuitous path will at
least steer the Court around the controversial subject matter and avoid “picking a side.” But refusing to give CSS the
benefit of what we know to be the correct interpretation of
the Constitution is picking a side. Smith committed a constitutional error. Only we can fix it. Dodging the question
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today guarantees it will recur tomorrow. These cases will
keep coming until the Court musters the fortitude to supply
an answer. Respectfully, it should have done so today.
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Petitioners are former students of Georgia Gwinnett College who wished
to exercise their religion by sharing their faith on campus while enrolled there. In 2016, Chike Uzuegbunam talked with interested students and handed out religious literature on campus grounds. Uzuegbunam stopped after a campus police officer informed him that campus
policy prohibited distributing written religious materials outside areas
designated for that purpose. A college official later explained to Uzuegbunam that he could speak about his religion or distribute materials
only in two designated speech areas on campus, and even then only
after securing a permit. But when Uzuegbunam obtained the required
permit and tried to speak in a free speech zone, a campus police officer
again asked him to stop, this time saying that people had complained
about his speech. Campus policy at that time prohibited using the free
speech zone to say anything that “disturbs the peace and/or comfort of
person(s).” The officer told Uzuegbunam that his speech violated campus policy because it had led to complaints, and the officer threatened
Uzuegbunam with disciplinary action if he continued. Uzuegbunam
again complied with the order to stop speaking. Another student who
shares Uzuegbunam’s faith, Joseph Bradford, decided not to speak
about religion because of these events. Both Uzuegbunam and Bradford sued certain college officials charged with enforcement of the college’s speech policies, arguing that these policies violated the First
Amendment. As relevant here, the students sought injunctive relief
and nominal damages. The college officials ultimately chose to discontinue the challenged policies rather than to defend them, and they
sought dismissal on the ground that the policy change left the students
without standing to sue. The parties agreed that the policy change
rendered the students’ request for injunctive relief moot, but disputed
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whether the students had standing to maintain the suit based on their
remaining claim for nominal damages. The Eleventh Circuit held that
while a request for nominal damages can sometimes save a case from
mootness, such as where a person pleads but fails to prove an amount
of compensatory damages, the students’ plea for nominal damages
alone could not by itself establish standing.

Held: A request for nominal damages satisfies the redressability element
necessary for Article III standing where a plaintiff’s claim is based on
a completed violation of a legal right. Pp. 3–12.
(a) To establish Article III standing, the Constitution requires a
plaintiff to identify an injury in fact that is fairly traceable to the challenged conduct and to seek a remedy likely to redress that injury.
Spokeo, Inc. v. Robins, 578 U. S. 330, 338. The dispute here concerns
whether the remedy Uzuegbunam sought—nominal damages—can redress the completed constitutional violation that he alleges occurred
when campus officials enforced the speech policies against him. The
Court looks to the forms of relief awarded at common law to determine
whether nominal damages can redress a past injury. The prevailing
rule at common law was that a party whose rights are invaded can
always recover nominal damages without furnishing evidence of actual
damage. By permitting plaintiffs to pursue nominal damages whenever they suffered a personal legal injury, the common law avoided the
oddity of privileging small economic rights over important, but not easily quantifiable, nonpecuniary rights. Pp. 3–8.
(b) The common law did not require a plea for compensatory damages as a prerequisite to an award of nominal damages. Nominal damages are not purely symbolic. They are instead the damages awarded
by default until the plaintiff establishes entitlement to some other
form of damages. A single dollar often will not provide full redress,
but the partial remedy satisfies the redressability requirement.
Church of Scientology of Cal. v. United States, 506 U. S. 9, 13. Respondents’ argument that a plea for compensatory damages is necessary to confer jurisdiction also does not square with established principles of standing. And unlike an award of attorney’s fees and costs
which may be the byproduct of a successful suit, an award of nominal
damages constitutes relief on the merits. Pp. 8–11.
(c) A request for redress in the form of nominal damages does not
guarantee entry to court. In addition to redressability, the plaintiff
must establish the other elements of standing and satisfy all other relevant requirements, such as pleading a cognizable cause of action.
Uzuegbunam experienced a completed violation of his constitutional
rights when respondents enforced their speech policies against him.
Nominal damages can redress Uzuegbunam’s injury even if he cannot
or chooses not to quantify that harm in economic terms. The Court
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does not decide whether Bradford can pursue nominal damages and
leaves for the District Court to determine whether Bradford has established a past, completed injury. Pp. 11–12.
781 Fed. Appx. 824, reversed and remanded.
THOMAS, J., delivered the opinion of the Court, in which BREYER, ALITO,
SOTOMAYOR, KAGAN, GORSUCH, KAVANAUGH, and BARRETT, JJ., joined.
KAVANAUGH, J., filed a concurring opinion. ROBERTS, C. J., filed a dissenting opinion.
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JUSTICE THOMAS delivered the opinion of the Court.
At all stages of litigation, a plaintiff must maintain a personal interest in the dispute. The doctrine of standing generally assesses whether that interest exists at the outset,
while the doctrine of mootness considers whether it exists
throughout the proceedings. To demonstrate standing, the
plaintiff must not only establish an injury that is fairly
traceable to the challenged conduct but must also seek a
remedy that redresses that injury. And if in the course of
litigation a court finds that it can no longer provide a plaintiff with any effectual relief, the case generally is moot.
This case asks whether an award of nominal damages by
itself can redress a past injury. We hold that it can.
I
According to the complaint, Chike Uzuegbunam is an
evangelical Christian who believes that an important part
of exercising his religion includes sharing his faith. In
2016, Uzuegbunam decided to share his faith at Georgia
Gwinnett College, a public college where he was enrolled as
a student. At an outdoor plaza on campus near the library
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where students often gather, Uzuegbunam engaged in conversations with interested students and handed out religious literature.
A campus police officer soon informed Uzuegbunam that
campus policy prohibited distributing written religious materials in that area and told him to stop. Uzuegbunam complied with the officer’s order. To learn more about this policy, he then visited the college’s Director of the Office of
Student Integrity, who was directly responsible for promulgating and enforcing the policy. When asked if Uzuegbunam could continue speaking about his religion if he
stopped distributing materials, the official said no. The official explained that Uzuegbunam could speak about his religion or distribute materials only in two designated “free
speech expression areas,” which together make up just
0.0015 percent of campus. And he could do so only after
securing the necessary permit. Uzuegbunam then applied
for and received a permit to use the free speech zone.
Twenty minutes after Uzuegbunam began speaking on
the day allowed by his permit, another campus police officer
again told him to stop, this time saying that people had
complained about his speech. Campus policy prohibited using the free speech zone to say anything that “disturbs the
peace and/or comfort of person(s).” App. to Pet. for Cert.
151(a). The officer told Uzuegbunam that his speech violated this policy because it had led to complaints. The officer threatened Uzuegbunam with disciplinary action if he
continued. Uzuegbunam again complied with the order to
stop speaking. Another student who shares Uzuegbunam’s
faith, Joseph Bradford, decided not to speak about religion
because of these events.
Both students sued a number of college officials in charge
of enforcing the college’s speech policies, arguing that those
policies violated the First Amendment. As relevant here,
they sought nominal damages and injunctive relief. Respondents initially attempted to defend the policy, stating
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that Uzuegbunam’s discussion of his religion “arguably rose
to the level of ‘fighting words.’ ” Id., at 155(a). But the college officials quickly abandoned that strategy and instead
decided to get rid of the challenged policies. They then
moved to dismiss, arguing that the suit was moot, because
of the policy change. The students agreed that injunctive
relief was no longer available, but they disagreed that the
case was moot. They contended that their case was still live
because they had also sought nominal damages. The District Court dismissed the case, holding that the students’
claim for nominal damages was insufficient by itself to establish standing.
The Eleventh Circuit affirmed. 781 Fed. Appx. 824
(2019). It stated that a request for nominal damages can
save a case from mootness in certain circumstances, such
as where a person pleads but fails to prove an amount of
compensatory damages. But, because the students did not
request compensatory damages, their plea for nominal
damages could not by itself establish standing.
We granted certiorari to consider whether a plaintiff who
sues over a completed injury and establishes the first two
elements of standing (injury and traceability) can establish
the third by requesting only nominal damages. 591 U. S.
___ (2020). We now reverse.
II
To satisfy the “ ‘irreducible constitutional minimum’ ” of
Article III standing, a plaintiff must not only establish
(1) an injury in fact (2) that is fairly traceable to the challenged conduct, but he must also seek (3) a remedy that is
likely to redress that injury. Spokeo, Inc. v. Robins, 578
U. S. 330, 338 (2016); see also Gill v. Whitford, 585 U. S.
___, ___–___ (2018) (slip op., at 13–14). There is no dispute
that Uzuegbunam has established the first two elements.
The only question is whether the remedy he sought—nominal damages—can redress the constitutional violation that
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Uzuegbunam alleges occurred when campus officials enforced the speech policies against him.
A
In determining whether nominal damages can redress a
past injury, we look to the forms of relief awarded at common law. “Article III’s restriction of the judicial power to
‘Cases’ and ‘Controversies’ is properly understood to mean
‘cases and controversies of the sort traditionally amenable
to, and resolved by, the judicial process.’ ” Vermont Agency
of Natural Resources v. United States ex rel. Stevens, 529
U. S. 765, 774 (2000) (quoting Steel Co. v. Citizens for Better
Environment, 523 U. S. 83, 102 (1998)); cf. Memphis Community School Dist. v. Stachura, 477 U. S. 299, 306 (1986)
(relief for “§1983 plaintiffs . . . is ordinarily determined according to principles derived from the common law of
torts”). The parties here agree that courts at common law
routinely awarded nominal damages. They, instead, dispute what kinds of harms those damages could redress.
Both sides agree that nominal damages historically could
provide prospective relief. The award of nominal damages
was one way for plaintiffs at common law to “obtain a form
of declaratory relief in a legal system with no general declaratory judgment act.” D. Laycock & R. Hasen, Modern
American Remedies 636 (5th ed. 2019). For example, a trespass to land or water rights might raise a prospective threat
to a property right by creating the foundation for a future
claim of adverse possession or prescriptive easement.
Blanchard v. Baker, 8 Me. 253, 268 (1832) (“If an unlawful
diversion [of water] is suffered for twenty years, it ripens
into a right, which cannot be controverted”). By obtaining
a declaration of trespass, a property owner could “vindicate
his right by action” and protect against those future
threats. Ibid. Courts at common law would not declare
property boundaries in the abstract, “but the suit for nominal damages allowed them to do so indirectly.” Laycock,

Cite as: 592 U. S. ____ (2021)

5

Opinion of the Court

supra, at 636.
The parties disagree, however, about whether nominal
damages alone could provide retrospective relief. Stressing
the declaratory function, respondents argue that nominal
damages by themselves redressed only continuing or
threatened injury, not past injury.
But cases at common law paint a different picture. Early
courts required the plaintiff to prove actual monetary damages in every case: “[I]njuria & damnum [injury and damage] are the two grounds for the having [of] all actions, and
without these, no action lieth.” Cable v. Rogers, 3 Bulst.
311, 312, 81 Eng. Rep. 259 (K. B. 1625). Later courts, however, reasoned that every legal injury necessarily causes
damage, so they awarded nominal damages absent evidence of other damages (such as compensatory, statutory,
or punitive damages), and they did so where there was no
apparent continuing or threatened injury for nominal damages to redress. See, e.g., Barker v. Green, 2 Bing. 317, 130
Eng. Rep. 327 (C. P. 1824) (nominal damages awarded for
1-day delay in arrest because “if there was a breach of duty
the law would presume some damage”); Hatch v. Lewis, 2
F. & F. 467, 479, 485–486, 175 Eng. Rep. 1145, 1150, 1153
(N. P. 1861) (ineffective assistance by criminal defense attorney that does not prejudice the client); Dods v. Evans, 15
C. B. N. S. 621, 624, 627, 143 Eng. Rep. 929, 930–931 (C. P.
1864) (breach of contract); Marzetti v. Williams, 1 B. & Ad.
415, 417–418, 423–428, 109 Eng. Rep. 842, 843, 845–847
(K. B. 1830) (bank’s 1-day delay in paying on a check); id.,
at 424, 109 Eng. Rep., at 845 (recognizing that breach of
contract could create a continuing injury but determining
that the fact of breach of contract by itself justified nominal
damages).
The latter approach was followed both before and after
ratification of the Constitution. An early case about voting
rights effectively illustrates this common-law understanding. Faced with a suit pleading denial of the right to vote,
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the court rejected the plaintiff ’s claim because, among
other reasons, the plaintiff had not established actual damages. Ashby v. White, 2 Raym. Ld. 938, 941–943, 948, 92
Eng. Rep. 126, 129, 130, 133 (K. B. 1703). Dissenting, Lord
Holt argued that the common law inferred damages whenever a legal right was violated. Observing that the law recognized “not merely pecuniary” injury but also “personal injury,” Lord Holt stated that “every injury imports a
damage” and that a plaintiff could always obtain damages
even if he “does not lose a penny by reason of the [violation].” Id., at 955, 92 Eng. Rep., at 137. Although Lord Holt
was in the minority, the House of Lords overturned the majority decision, thus validating Lord Holt’s position, 3 Salk.
17, 91 Eng. Rep. 665 (K. B. 1703), and this principle “laid
down . . . by Lord Holt” was followed “in many subsequent
cases,” Embrey v. Owen, 6 Exch. 353, 368, 155 Eng. Rep.
579, 585 (1851).
The dissent correctly notes that English courts differed in
some respects from courts under our system, but Lord
Holt’s position also prevailed in courts on this side of the
Atlantic. Applying what he called Lord Holt’s “incontrovertible” reasoning, Justice Story explained that a prevailing plaintiff “is entitled to a verdict for nominal damages”
whenever “no other [kind of damages] be proved.” Webb v.
Portland Mfg. Co., 29 F. Cas. 506, 508–509 (No. 17,322) (CC
Me. 1838). Because the common law recognized that “every
violation imports damage,” Justice Story reasoned that
“[t]he law tolerates no farther inquiry than whether there
has been the violation of a right.” Ibid. Justice Story also
made clear that this logic applied to both retrospective and
prospective relief. Id., at 507 (stating that nominal damages are available “wherever there is a wrong” and that, “[a]
fortiori, this doctrine applies where there is not only a violation of a right of the plaintiff, but the act of the defendant,
if continued, may become the foundation, by lapse of time,
of an adverse right”).
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The dissent discounts Justice Story’s statement, saying
that he took a potentially contradictory position elsewhere
and asserted that both actual damages and a violation of a
legal right are required. Post, at 7–8 (opinion of ROBERTS,
C. J.). But in the same source the dissent cites, Justice
Story said that nominal damages are “presumed” “[w]here
the breach of duty is clear.” Commentaries on the Law of
Agency §217, p. 211 (1839). Justice Story adopted the same
position a few years later. Whipple v. Cumberland Mfg. Co.,
29 F. Cas. 934, 936 (No. 17,516) (CC Me. 1843) (stating that
it is “well-known and well-settled” that “wherever a wrong
is done to a right,” at minimum “nominal damages will be
given”). And other jurists declared that “[t]he principle that
every injury legally imports damage, was decisively settled,
in the case of Ashby.” Parker v. Griswold, 17 Conn. *288,
*304–*306 (1845) (citing many cases on both sides of the
Atlantic, including Webb and Marzetti). This history is
hardly one of “indeterminate sources.” Post, at 8.
Admittedly, the rule allowing nominal damages for a violation of any legal right, though “decisively settled,” Parker,
17 Conn., at *304, was not universally followed—as is true
for most common-law doctrines. And some courts only followed the rule in part, recognizing the availability of nominal damages but holding that the improper denial of nominal damages could be harmless error. Yet, even among
these courts, many adopted the rule in full whenever a person proved that there was a violation of an “important
right.” E.g., Hecht v. Harrison, 5 Wyo. 279, 290, 40 P. 306,
309–310 (1895); accord, Reid v. Johnson, 132 Ind. 416, 419,
31 N. E. 1107, 1108 (1892) (“substantial right”). Nonetheless, the prevailing rule, “well established” at common law,
was “that a party whose rights are invaded can always recover nominal damages without furnishing any evidence of
actual damage.” 1 T. Sedgwick, Measure of Damages 71,
n. a (7th ed. 1880); see also id., at 72 (citing Lord Holt’s
opinion in Ashby).
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That this rule developed at common law is unsurprising
in the light of the noneconomic rights that individuals had
at that time. A contrary rule would have meant, in many
cases, that there was no remedy at all for those rights, such
as due process or voting rights, that were not readily reducible to monetary valuation. See D. Dobbs, Law of Remedies
§3.3(2) (3d ed. 2018) (nominal damages are often awarded
for a right “not economic in character and for which no substantial non-pecuniary award is available”); see also Carey
v. Piphus, 435 U. S. 247, 266–267 (1978) (awarding nominal
damages for a violation of procedural due process). By permitting plaintiffs to pursue nominal damages whenever
they suffered a personal legal injury, the common law
avoided the oddity of privileging small-dollar economic
rights over important, but not easily quantifiable, nonpecuniary rights.
B
Respondents and the dissent attempt to discount this historical line of cases by contending that something other
than nominal damages provided redressability. They argue
instead that courts could award nominal damages only
when a plaintiff pleaded compensatory damages but failed
to prove a specific amount. In those circumstances, they
say, the plea for compensatory damages is what satisfied
the redressability requirement, and courts awarded nominal damages merely as a technical matter. We do not agree.
To begin with, the cases themselves did not require a plea
for compensatory damages as a condition for receiving nominal damages. Lord Holt spoke in categorical terms:
“[E]very injury imports a damage,” so a plaintiff who proved
a legal violation could always obtain some form of damages
because he “must of necessity have a means to vindicate
and maintain [the right].” Ashby, 2 Raym. Ld., at 953–955,
92 Eng. Rep., at 136–137. Justice Story’s language was no
less definitive: “The law tolerates no farther inquiry than
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whether there has been the violation of a right.” Webb, 29
F. Cas., at 508. When a right is violated, that violation “imports damage in the nature of it” and “the party injured is
entitled to a verdict for nominal damages.” Id., at 508.
Respondents and the dissent thus get the relationship between nominal damages and compensatory damages backwards. Nominal damages are not a consolation prize for the
plaintiff who pleads, but fails to prove, compensatory damages. They are instead the damages awarded by default
until the plaintiff establishes entitlement to some other
form of damages, such as compensatory or statutory damages. See, e.g., Dods, 15 C. B. N. S., at 621, 627, 143
Eng. Rep., at 929, 931 (prevailing plaintiff entitled to nominal damages as a matter of law even where jury neglected
to find them); see also Stachura, 477 U. S., at 308 (rejecting
the argument that courts could presume, without proof,
damages greater than nominal).
The argument that a claim for compensatory damages is
a prerequisite for an award of nominal damages also rests
on the flawed premise that nominal damages are purely
symbolic, a mere judicial token that provides no actual benefit to the plaintiff. That contention is not without some
support. See, e.g., Stanton v. New York & Eastern R. Co.,
59 Conn. 272, 282, 22 A. 300, 303 (1890) (“Nominal damages
mean no damages at all. They exist only in name, and not
in amount”); but cf. ibid. (still recognizing that nominal
damages are appropriate when a right is violated). But this
view is against the weight of the history discussed above,
and we have already expressly rejected it. Despite being
small, nominal damages are certainly concrete. The dissent
says that “an award of nominal damages does not change [a
plaintiff’s] status or condition at all.” Post, at 3. But we
have already held that a person who is awarded nominal
damages receives “relief on the merits of his claim” and
“may demand payment for nominal damages no less than
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he may demand payment for millions of dollars in compensatory damages.” Farrar v. Hobby, 506 U. S. 103, 111, 113
(1992). Because nominal damages are in fact damages paid
to the plaintiff, they “affec[t] the behavior of the defendant
towards the plaintiff ” and thus independently provide redress. Hewitt v. Helms, 482 U. S. 755, 761 (1987) (emphasis
deleted); accord, Mission Product Holdings, Inc. v. Tempnology, LLC, 587 U. S. ___, ___ (2019) (slip op., at 6) (“If
there is any chance of money changing hands, [the] suit remains live”). True, a single dollar often cannot provide full
redress, but the ability “to effectuate a partial remedy” satisfies the redressability requirement. Church of Scientology
of Cal. v. United States, 506 U. S. 9, 13 (1992).
The next difficulty faced by respondents and the dissent
is their inability to square their argument with established
principles of standing. Because redressability is an “ ‘irreducible’ ” component of standing, Spokeo, 578 U. S., at 338,
no federal court has jurisdiction to enter a judgment unless
it provides a remedy that can redress the plaintiff ’s injury.
Yet early courts routinely awarded nominal damages alone.
Certainly, no one seems to think that those judgments were
without legal effect. Those nominal damages necessarily
must have provided redress. Respondents contend that a
request for compensatory damages at the pleading stage
was what provided the basis for nominal damages at the
judgment stage. But a plaintiff must maintain a personal
interest in the dispute at every stage of litigation, including
when judgment is entered, Lujan v. Defenders of Wildlife,
504 U. S. 555, 561 (1992), and must do so “separately for
each form of relief sought,” Friends of the Earth, Inc. v.
Laidlaw Environmental Services (TOC), Inc., 528 U. S. 167,
185 (2000). As soon as a plea for compensatory damages
fails at the factfinding stage of litigation, that plea can no
longer support jurisdiction for a favorable judgment. The
dissent’s contrary assertion is unaccompanied by any citation.

Cite as: 592 U. S. ____ (2021)

11

Opinion of the Court

Likewise, any analogy to attorney’s fees and costs fails.
A request for attorney’s fees or costs cannot establish standing because those awards are merely a “byproduct” of a suit
that already succeeded, not a form of redressability. Steel
Co., 523 U. S., at 107; see also Lewis v. Continental Bank
Corp., 494 U. S. 472, 480 (1990). In contrast, nominal damages are redress, not a byproduct.
III
Because nominal damages were available at common law
in analogous circumstances, we conclude that a request for
nominal damages satisfies the redressability element of
standing where a plaintiff’s claim is based on a completed
violation of a legal right.
The dissent worries that after today the Judiciary will be
required to weigh in on legal questions “whenever a plaintiff asks for a dollar.” Post, at 9. But petitioners still would
have satisfied redressability if instead of one dollar in nominal damages they sought one dollar in compensation for a
wasted bus fare to travel to the free speech zone. The dissent “would place a higher value on Article III” than a dollar. Post, at 1; but see Sprint Communications Co. v. APCC
Services, Inc., 554 U. S. 269, 305 (2008) (ROBERTS, C. J., dissenting) (“Article III is worth a dollar”). But Congress abolished the statutory amount-in-controversy requirement for
federal-question jurisdiction in 1980. Federal Question Jurisdictional Amendments Act, 94 Stat. 2369. And we have
never held that one applies as a matter of constitutional
law.
This is not to say that a request for nominal damages
guarantees entry to court. Our holding concerns only redressability. It remains for the plaintiff to establish the
other elements of standing (such as a particularized injury);
plead a cognizable cause of action, Planck v. Anderson, 5
T. R. 37, 41, 101 Eng. Rep. 21, 23 (K. B. 1792) (“if no [actual]
damage be sustained, the creditor has no cause of action”
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for some claims); and meet all other relevant requirements.
We hold only that, for the purpose of Article III standing,
nominal damages provide the necessary redress for a completed violation of a legal right.
Applying this principle here is straightforward. For purposes of this appeal, it is undisputed that Uzuegbunam experienced a completed violation of his constitutional rights
when respondents enforced their speech policies against
him. Because “every violation [of a right] imports damage,”
Webb, 29 F. Cas., at 509, nominal damages can redress
Uzuegbunam’s injury even if he cannot or chooses not to
quantify that harm in economic terms.*
The judgment of the Court of Appeals is reversed, and the
case is remanded for further proceedings consistent with
this opinion.
It is so ordered.

——————
*We do not decide whether Bradford can pursue nominal damages.
Nominal damages go only to redressability and are unavailable where a
plaintiff has failed to establish a past, completed injury. The District
Court should determine in the first instance whether the enforcement
against Uzuegbunam also violated Bradford’s constitutional rights.
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JUSTICE KAVANAUGH, concurring.
I agree with the Court that, as a matter of history and
precedent, a plaintiff’s request for nominal damages can
satisfy the redressability requirement for Article III standing and can keep an otherwise moot case alive. I write separately simply to note that I agree with THE CHIEF JUSTICE
and the Solicitor General that a defendant should be able
to accept the entry of a judgment for nominal damages
against it and thereby end the litigation without a resolution of the merits. Post, at 11 (ROBERTS, C. J., dissenting);
Brief for United States as Amicus Curiae 29–30.
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CHIEF JUSTICE ROBERTS, dissenting.
Petitioners Chike Uzuegbunam and Joseph Bradford
want to challenge the constitutionality of speech restrictions at Georgia Gwinnett College. There are just a few
problems: Uzuegbunam and Bradford are no longer students at the college. The challenged restrictions no longer
exist. And the petitioners have not alleged actual damages.
The case is therefore moot because a federal court cannot
grant Uzuegbunam and Bradford “any effectual relief whatever.” Chafin v. Chafin, 568 U. S. 165, 172 (2013) (internal
quotation marks omitted).
The Court resists this conclusion, holding that the petitioners can keep pressing their claims because they have
asked for “nominal damages.” In the Court’s view, nominal
damages can save a case from mootness because any
amount of money—no matter how trivial—“can redress a
past injury.” Ante, at 1. But an award of nominal damages
does not alleviate the harms suffered by a plaintiff, and is
not intended to. If nominal damages can preserve a live
controversy, then federal courts will be required to give advisory opinions whenever a plaintiff tacks on a request for
a dollar. Because I would place a higher value on Article
III, I respectfully dissent.
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I
In urging the ratification of the Constitution, Alexander
Hamilton famously wrote that “the judiciary, from the nature of its functions, will always be the least dangerous” of
“the different departments of power.” The Federalist
No. 78, p. 465 (C. Rossiter ed. 1961). This was so, Hamilton
explained, because the Judiciary “will be least in a capacity
to annoy or injure” “the political rights of the Constitution.”
Ibid. Whereas “[t]he executive not only dispenses the honors but holds the sword of the community,” and “[t]he legislature not only commands the purse but prescribes the
rules by which the duties and rights of every citizen are to
be regulated,” the Judiciary “may truly be said to have neither FORCE nor WILL but merely judgment.” Ibid.
But that power of judgment can nonetheless bind the Executive and Legislature—and the States. It is modest only
if confined to its proper sphere. As John Marshall emphasized during his one term in the House of Representatives,
“[i]f the judicial power extended to every question under the
constitution” or “to every question under the laws and treaties of the United States,” then “[t]he division of power
[among the branches of Government] could exist no longer,
and the other departments would be swallowed up by the
judiciary.” 4 Papers of John Marshall 95 (C. Cullen ed.
1984) (quoted in DaimlerChrysler Corp. v. Cuno, 547 U. S.
332, 341 (2006)). To maintain adequate separation between
the Judiciary, on the one hand, and the political branches
and the States, on the other, Article III of the Constitution
authorizes federal courts to decide only “Cases” and
“Controversies”—that is, “cases of a Judiciary nature.”
2 Records of the Federal Convention of 1787, p. 430
(M. Farrand ed. 1966) (J. Madison).
The case-or-controversy requirement imposes fundamental restrictions on who can invoke federal jurisdiction and
what types of disputes federal courts can resolve. As pertinent here, “when it is impossible for a court to grant any
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effectual relief whatever to the prevailing party,” Chafin,
568 U. S., at 172 (internal quotation marks omitted), the
case is moot, and the court has no power to decide it, see
Spencer v. Kemna, 523 U. S. 1, 18 (1998). To decide a moot
case would be to give an advisory opinion, in violation of
“the oldest and most consistent thread in the federal law
of justiciability.” Flast v. Cohen, 392 U. S. 83, 96 (1968)
(internal quotation marks omitted).
By insisting that judges be able to provide meaningful redress to litigants, Article III ensures that federal courts exercise their authority only “as a necessity in the determination of real, earnest and vital controversy between
individuals.” Chicago & Grand Trunk R. Co. v. Wellman,
143 U. S. 339, 345 (1892); see Valley Forge Christian College v. Americans United for Separation of Church and
State, Inc., 454 U. S. 464, 471 (1982) (“The constitutional
power of federal courts cannot be defined, and indeed has
no substance, without reference to the necessity ‘to adjudge
the legal rights of litigants in actual controversies.’ ” (quoting Liverpool, New York & Philadelphia S. S. Co. v. Commissioners of Emigration, 113 U. S. 33, 39 (1885))). When
plaintiffs like Uzuegbunam and Bradford allege neither actual damages nor the prospect of future injury, an award of
nominal damages does not change their status or condition
at all. Such an award instead represents a judicial determination that the plaintiffs’ interpretation of the law is
correct—nothing more. The court in such a case is acting
not as an Article III court, but as a moot court, deciding
cases “in the rarified atmosphere of a debating society.”
Director, Office of Workers’ Compensation Programs v.
Perini North River Associates, 459 U. S. 297, 305 (1983)
(internal quotation marks omitted).
II
The Court sees no problem with turning judges into advice columnists. In its view, the common law and (to a
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lesser extent) our cases require that federal courts open
their doors to any plaintiff who asks for a dollar. I part
ways with the Court regarding both the framework it applies and the result it reaches.
Begin with the framework. The Court’s initial premise is
that we must “look to the forms of relief awarded at common
law” in order to decide “whether nominal damages can redress a past injury.” Ante, at 4. Because the Court finds
that “nominal damages were available at common law in
analogous circumstances” to the ones before us, it “conclude[s] that a request for nominal damages satisfies the
redressability element of standing where a plaintiff ’s claim
is based on a completed violation of a legal right.” Ante, at
11.
Any lessons that we learn from the common law, however, must be tempered by differences in constitutional design. The structure and function of 18th-century English
courts were in many respects irreconcilable with “the role
assigned to the judiciary in a tripartite allocation of power.”
Flast, 392 U. S., at 95. Perhaps most saliently, in England
“all jurisdictions of courts [were] either mediately or immediately derived from the crown,” 1 W. Blackstone, Commentaries on the Laws of England 257 (1765), an organizational
principle the Framers explicitly rejected by separating the
Executive from the Judiciary. This difference in organization yielded a difference in operation. To give just one example, “English judicial practice with which early Americans were familiar had long permitted the Crown to solicit
advisory opinions from judges.” R. Fallon, J. Manning, D.
Meltzer, & D. Shapiro, Hart and Wechsler’s The Federal
Courts and the Federal System 52 (7th ed. 2015). We would
not look to such practice for guidance today if a plaintiff
came into court arguing that advisory opinions were in fact
an appropriate form of Article III redress. We would know
that they are not. We likewise should know that a bare request for nominal damages is not justiciable because the
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plaintiff cannot “benefit in a tangible way from the court’s
intervention.” Steel Co. v. Citizens for Better Environment,
523 U. S. 83, 103, n. 5 (1998) (internal quotation marks
omitted).
We should of course consult founding-era decisions when
discerning the boundaries of our jurisdiction, for the Framers sought to limit the judicial power to “Cases” and “Controversies,” as those terms were understood at the time.
See Coleman v. Miller, 307 U. S. 433, 460 (1939) (opinion of
Frankfurter, J.). No question. But that does not mean that
the requirements of Article III are “satisfied merely because
a party requests a court of the United States to declare its
legal rights, and has couched that request for forms of relief
historically associated with courts of law in terms that have
a familiar ring to those trained in the legal process.” Valley
Forge, 454 U. S., at 471. A focus on common law analogues
cannot obscure the significance of the establishment of an
independent Judiciary—a “remarkable transformation”
from a system with courts operating as “appendages of
crown power.” Gordon S. Wood, The Origins of Judicial Review, 22 Suffolk U. L. Rev. 1293, 1304 (1988). That transformation carries with it the need to cabin the jurisdiction
of the Judiciary to ensure it does not trespass on the province of the political branches.
It is in any event entirely unclear whether common law
courts would have awarded nominal damages in a case like
the one before us. There is no dispute that “nominal damages historically could provide prospective relief,” because
such awards allowed “plaintiffs at common law to ‘obtain a
form of declaratory relief in a legal system with no general
declaratory judgment act.’ ” Ante, at 4 (quoting D. Laycock
& R. Hasen, Modern American Remedies 636 (5th ed. 2019);
emphasis added); see Borchard, The Declaratory Judgment—
A Needed Procedural Reform, 28 Yale L. J. 1, 25–29 (1918)
(describing the development of declaratory judgments in
England in the second half of the 19th century). Yet the
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petitioners in this case no longer seek prospective relief.
Although they initially asked for a declaratory judgment
and a preliminary injunction, they abandoned those requests once the college rescinded the challenged policies.
The Court is correct to note that plaintiffs at common law
often received nominal damages for past violations of their
rights. Those awards, however, were generally limited to
situations in which prevailing plaintiffs tried and failed to
prove actual damages. See 1 D. Dobbs, Law of Remedies
§3.3(2), p. 296 (2d ed. 1993) (describing nominal damages
awards as “a rescue operation”). Notwithstanding the
Court’s protestations to the contrary, nominal damages in
such cases were in fact a “consolation prize,” ante, at 9,
awarded as a hook to allow prevailing plaintiffs to at least
recover attorney’s fees and costs. See W. Hale, Handbook
on the Law of Damages 30–31 (1896) (“The importance of
the right to recover nominal damages often consists in its
effect on costs.”); 1 T. Sedgwick, Measure of Damages §96,
p. 164 (9th ed. 1912) (“[T]hey are a mere peg to hang costs
on.” (internal quotation marks omitted)). The petitioners in
this case have asked to recover their fees and costs, but they
never sought actual damages, so the common law provides
little relevant support.
On this last point, the Court acknowledges in several
places that the historical record is mixed as to whether legal
violations were actionable at all without a showing of compensable harm. See ante, at 5, 7. And the Court does not
cite any case in which plaintiffs sought only nominal damages for purely retrospective injuries. The Court instead
relies on several decisions that contained live damages
claims, see Barker v. Green, 2 Bing. 317, 130 Eng. Rep. 327
(C. P. 1824) (“actual damage was the gist of the action”);
Hatch v. Lewis, 2 F. & F. 467, 469, 175 Eng. Rep. 1145, 1146
(N. P. 1861) (defendants’ ineffective assistance allegedly
caused plaintiff to be “deprived of the profits and emoluments he might otherwise have obtained”); Dods v. Evans,
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15 C. B. N. S. 621, 143 Eng. Rep. 929 (C. P. 1864) (action for
damages), or involved prospective harm to the plaintiff ’s
reputation, see Marzetti v. Williams, 1 B. & Ad. 415, 420,
109 Eng. Rep. 842, 844 (K. B. 1830) (bank’s failure to timely
pay “was injurious to the character of the plaintiff in his
trade”); see also C. Addison, Law of Torts 46–47 (1860) (defamation actionable without proof of damage).
The Court also appeals to “categorical” and “definitive”
statements by Lord Chief Justice Holt and Justice Story,
that “every injury imports a damage,” Ashby v. White, 2
Raym. Ld. 938, 955, 92 Eng. Rep. 126, 137 (K. B. 1703), and
that “[t]he law tolerates no farther inquiry than whether
there has been the violation of a right,” Webb v. Portland
Mfg. Co., 29 F. Cas. 506, 508 (No. 17,322) (CC Me. 1838).
Ante, at 8–9. These statements, however, bear less weight
than the Court suggests. Lord Holt was alone in dissent in
Ashby (no shame there), and although his opinion has been
cited favorably by subsequent cases and commentary, his
colleagues disagreed with him. The Court writes that “the
House of Lords overturned the majority decision, thus validating Lord Holt’s position,” ante, at 6, but the House of
Lords likely paid scant attention to Lord Holt’s analysis. It
appears instead that the majority decision was reversed as
collateral damage in a Whig-Tory political dispute, and “little weight was given to reasoning or eloquence.” 2 J. Campbell, Lives of the Chief Justices of England 160 (1849).
(Ashby had tried to vote for a Whig candidate, and his ballot
had been rejected as part of a Tory election-rigging scheme.
Id., at 156–157.) Regardless, the House of Lords held that
Ashby “should recover his damages assessed by the jury” at
trial, suggesting that the fact of injury alone did not “import” them. Ashby v. White, 1 Bro. P. C. 62, 64, 1 Eng. Rep.
417, 418 (1703).
Justice Story is no more helpful to the Court—despite the
supposedly “definitive” nature of his statement in Webb—
as he took the position elsewhere in his writings that a legal
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violation alone was not sufficient to ground a lawsuit. See
Commentaries on the Law of Agency §236, p. 200 (1839)
(“[T]he rule applies, that though it is a wrong, it is without
any damage; and, to maintain an action, both must concur;
for damnum absque injuria, and injuria absque damno, are
equally objections to any recovery.”). Perhaps Justice
Story’s conflicting statements can be reconciled, see ante, at
7; Hessick, Standing, Injury in Fact, and Private Rights, 93
Cornell L. Rev. 275, 283, n. 38 (2008), but neither his commentary nor Lord Holt’s dissent provides firm footing for
the position that a plaintiff could seek nominal damages
without alleging actual damages or prospective harm.
At bottom, the Court relies on a handful of indeterminate
sources to justify a radical expansion of the judicial power.
The Court acknowledges that “the rule allowing nominal
damages for a violation of any legal right . . . was not universally followed,” ante, at 7, but even this concession understates the equivocal nature of the historical record. I
would require more before bursting the bounds of Article
III.
The Court spends little time trying to reconcile its analysis with modern justiciability principles. It cites in passing
our decisions in Carey v. Piphus, 435 U. S. 247 (1978), Memphis Community School Dist. v. Stachura, 477 U. S. 299
(1986), and Farrar v. Hobby, 506 U. S. 103 (1992), but those
cases made no mention of Article III, and none involved a
standalone claim for nominal damages. The Court also contends that nominal damages must provide redress because
courts would otherwise lack jurisdiction to award them,
even where a plaintiff tries and fails to prove actual damages. See ante, at 10. But a claim for actual damages preserves a live controversy, see Memphis Light, Gas & Water
Div. v. Craft, 436 U. S. 1, 8–9 (1978), and a court does not
lose jurisdiction just because that claim ultimately fails.
Finally, the Court argues that nominal damages provide
Article III relief because they “affec[t] the behavior of the
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defendant towards the plaintiff ” by requiring “money
changing hands.” Ante, at 10 (internal quotation marks
omitted). If this were the standard, then the prospect of
attorney’s fees and costs would confer standing at the beginning of a lawsuit and prevent mootness throughout—a
proposition we have squarely rejected. See Lewis v. Continental Bank Corp., 494 U. S. 472, 480 (1990). The Court
posits that “nominal damages are redress,” whereas fees
and costs “are merely a byproduct of a suit that already succeeded.” Ante, at 11 (internal quotation marks omitted).
This classification just begs the question of what qualifies
as redress. To satisfy Article III, redress must alleviate the
plaintiff ’s alleged injury in some way, either by compensating the plaintiff for a past loss or by preventing an ongoing
or future harm. Nominal damages do not serve these ends
where a plaintiff alleges only a completed violation of his
rights. They are not intended to approximate the value of
tangible or intangible harms, or the deterrent effect required to prevent future misconduct. And they are not calculated with reference to either of these purposes. Because
such an award performs no remedial function—and because
“[r]elief that does not remedy the injury suffered cannot
bootstrap a plaintiff into federal court,” Steel Co., 523 U. S.,
at 107—nominal damages cannot preserve a live controversy where a case is otherwise moot.
III
Today’s decision risks a major expansion of the judicial
role. Until now, we have said that federal courts can review
the legality of policies and actions only as a necessary incident to resolving real disputes. Going forward, the Judiciary will be required to perform this function whenever a
plaintiff asks for a dollar. For those who want to know if
their rights have been violated, the least dangerous branch
will become the least expensive source of legal advice.
In an effort to downplay these consequences, the Court
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argues that plaintiffs who seek nominal damages will often
be able to seek actual damages as well. In this case, for
example, the Court notes that Uzuegbunam and Bradford
“would have satisfied redressability if instead of one dollar
in nominal damages they sought one dollar in compensation
for a wasted bus fare to travel to the free speech zone.”
Ante, at 11. Maybe they would have, and maybe they
should have. The Court is mistaken, however, to equate a
small amount of actual damages with the token award of
nominal damages. The former redresses a compensable
harm and satisfies Article III, while the latter is a legal fiction with “no existence in point of quantity.” J. Mayne, Law
of Damages 27 (1856) (internal quotation marks omitted);
see Dobbs, Law of Remedies §3.3(2), at 294 (“Nominal damages are damages in name only . . . .”).
The Court also insists that not every “request for nominal
damages guarantees entry to court.” Ante, at 11. Yet its
holding admits of no limiting principle. As then-Judge
McConnell remarked in an insightful concurrence on the issue before us, “[i]t is hard to conceive of a case in which a
plaintiff would be unable to append a claim for nominal
damages, and thus insulate the case from the possibility of
mootness.” Utah Animal Rights Coalition v. Salt Lake City
Corp., 371 F. 3d 1248, 1266 (CA10 2004). The Court today
reinforces this point by emphasizing that “every violation of
a right imports damage,” ante, at 12 (emphasis added; alterations and internal quotation marks omitted)—even
though we have definitively and recently held that a plaintiff must allege a concrete injury even where his rights have
been violated, see Thole v. U. S. Bank N. A., 590 U. S. ___,
___ (2020) (slip op., at 5) (“This Court has rejected the argument that ‘a plaintiff automatically satisfies the injuryin-fact requirement whenever a statute grants a person a
statutory right and purports to authorize that person to sue
to vindicate that right.’ ” (quoting Spokeo, Inc. v. Robins,
578 U. S. 330, 341 (2016))).
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The best that can be said for the Court’s sweeping exception to the case-or-controversy requirement is that it may
itself admit of a sweeping exception: Where a plaintiff asks
only for a dollar, the defendant should be able to end the
case by giving him a dollar, without the court needing to
pass on the merits of the plaintiff ’s claims. Although we
recently reserved the question whether a defendant can
moot a case by depositing the full amount requested by the
plaintiff, Campbell-Ewald Co. v. Gomez, 577 U. S. 153, 166
(2016), our cases have long suggested that he can, see, e.g.,
California v. San Pablo & Tulare R. Co., 149 U. S. 308, 313–
314 (1893). The United States agrees, arguing in its brief
in “support” of the petitioners that “the defendant should be
able to end the litigation without a resolution of the constitutional merits, simply by accepting the entry of judgment
for nominal damages against him.” Brief for United States
as Amicus Curiae 29. The defendant can even file an offer
of judgment for one dollar, rendering the plaintiff liable for
any subsequent costs if he receives only nominal damages.
See Fed. Rule Civ. Proc. 68(d). This is a welcome caveat,
and it may ultimately save federal courts from issuing
reams of advisory opinions. But it also highlights the flimsiness of the Court’s view of the separation of powers. The
scope of our jurisdiction should not depend on whether the
defendant decides to fork over a buck.
*
*
*
Five years after Hamilton wrote Federalist No. 78, Secretary of State Thomas Jefferson sent a letter on behalf of
President George Washington to Chief Justice John Jay
and the Associate Justices of the Supreme Court, asking for
advice about the Nation’s rights and obligations regarding
the ongoing war in Europe. Washington’s request must
have struck him as reasonable enough, since English sovereigns regularly sought advice from their courts. Yet the
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Justices declined the entreaty, citing “the lines of separation drawn by the Constitution between the three departments of the government.” 3 Correspondence and Public
Papers of John Jay 488 (H. Johnston ed. 1891). For over
two centuries, the Correspondence of the Justices has stood
as a reminder that federal courts cannot give answers
simply because someone asks.
The Judiciary is authorized “to say what the law is” only
because “[t]hose who apply [a] rule to particular cases, must
of necessity expound and interpret the rule.” Marbury v.
Madison, 1 Cranch 137, 177 (1803) (emphasis added). Today’s decision abandons that principle. When a plaintiff
brings a nominal damages claim in the absence of past damages or future harm, it is not “necessary to give an opinion
upon a question of law.” San Pablo, 149 U. S., at 314. It is
instead a “gratuitous” exercise of the judicial power, Simon
v. Eastern Ky. Welfare Rights Organization, 426 U. S. 26,
38 (1976), and expanding that power encroaches on the political branches and the States. Perhaps defendants will
wise up and moot such claims by paying a dollar, but it is
difficult to see that outcome as a victory for Article III.
Rather than encourage litigants to fight over farthings,
I would affirm the judgment of the Court of
Appeals.
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Charitable organizations soliciting funds in California must disclose the
identities of their major donors to the state Attorney General’s Office.
Charities generally must register with the Attorney General and renew their registrations annually. The Attorney General requires charities renewing their registrations to file copies of their Internal Revenue Service Form 990, a form on which tax-exempt organizations
provide information about their mission, leadership, and finances.
Schedule B to Form 990—the document that gives rise to the present
dispute—requires organizations to disclose the names and addresses
of their major donors. The State contends that having this information
readily available furthers its interest in policing misconduct by charities.
The petitioners are two tax-exempt charities that solicit contributions in California. Since 2001, each petitioner has renewed its registration and has filed a copy of its Form 990 with the Attorney General,
as required by Cal. Code Regs., tit. 11, §301. To preserve their donors’
anonymity, however, the petitioners have declined to file unredacted
Schedule Bs, and they had until recently faced no consequences for
noncompliance. In 2010, the State increased its enforcement of charities’ Schedule B disclosure obligations, and the Attorney General ultimately threatened the petitioners with suspension of their registrations and fines for noncompliance. The petitioners each responded by
——————
* Together with No. 19–255, Thomas More Law Center v. Bonta, also
on certiorari to the same court.
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filing suit in District Court, alleging that the compelled disclosure requirement violated their First Amendment rights and the rights of
their donors. Disclosure of their Schedule Bs, the petitioners alleged,
would make their donors less likely to contribute and would subject
them to the risk of reprisals. Both organizations challenged the constitutionality of the disclosure requirement on its face and as applied
to them. In each case, the District Court granted preliminary injunctive relief prohibiting the Attorney General from collecting the petitioners’ Schedule B information. The Ninth Circuit vacated and remanded, reasoning that Circuit precedent required rejection of the
petitioners’ facial challenge. Reviewing the petitioners’ as-applied
claims under an “exacting scrutiny” standard, the panel narrowed the
District Court’s injunction, and it allowed the Attorney General to collect the petitioners’ Schedule Bs so long as they were not publicly disclosed. On remand, the District Court held bench trials in both cases,
after which it entered judgment for the petitioners and permanently
enjoined the Attorney General from collecting their Schedule Bs. Applying exacting scrutiny, the District Court held that disclosure of
Schedule Bs was not narrowly tailored to the State’s interest in investigating charitable misconduct. The court found little evidence that
the Attorney General’s investigators relied on Schedule Bs to detect
charitable fraud, and it determined that the disclosure regime burdened the associational rights of donors. The District Court also found
that California was unable to ensure the confidentiality of donors’ information. The Ninth Circuit again vacated the District Court’s injunctions, and this time reversed the judgments and remanded for entry of judgment in favor of the Attorney General. The Ninth Circuit
held that the District Court had erred by imposing a narrow tailoring
requirement. And it reasoned that the disclosure regime satisfied exacting scrutiny because the up-front collection of charities’ Schedule
Bs promoted investigative efficiency and effectiveness. The panel also
found that the disclosure of Schedule Bs would not meaningfully burden donors’ associational rights. The Ninth Circuit denied rehearing
en banc, over a dissent.

Held: The judgment is reversed, and the cases are remanded.
903 F. 3d 1000, reversed and remanded.
THE CHIEF JUSTICE delivered the opinion of the Court with respect
to all but Part II–B–1, concluding that California’s disclosure requirement is facially invalid because it burdens donors’ First Amendment
rights and is not narrowly tailored to an important government interest. Pp. 6–7, 9–19.
(a) The Court reviews the petitioners’ First Amendment challenge
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to California’s compelled disclosure requirement with the understanding that “compelled disclosure of affiliation with groups engaged in advocacy may constitute as effective a restraint on freedom of association
as [other] forms of governmental action.” NAACP v. Alabama ex rel.
Patterson, 357 U. S. 449, 462. NAACP v. Alabama did not phrase in
precise terms the standard of review that applies to First Amendment
challenges to compelled disclosure. In Buckley v. Valeo, 424 U. S. 1, 64
(per curiam), the Court articulated an “exacting scrutiny” standard,
which requires “a substantial relation between the disclosure requirement and a sufficiently important governmental interest,” Doe v. Reed,
561 U. S. 186, 196. The parties dispute whether exacting scrutiny applies in these cases, and if so, whether that test imposes a least restrictive means requirement similar to the one imposed by strict scrutiny.
The Court concludes that exacting scrutiny requires that a government-mandated disclosure regime be narrowly tailored to the government’s asserted interest, even if it is not the least restrictive means of
achieving that end. The need for narrow tailoring was set forth early
in the Court’s compelled disclosure cases. In Shelton v. Tucker, 364
U. S. 479, the Court considered an Arkansas statute that required
teachers to disclose every organization to which they belonged or contributed. The Court acknowledged the importance of “the right of a
State to investigate the competence and fitness of those whom it hires
to teach in its schools,” and it distinguished prior decisions that had
found “no substantially relevant correlation between the governmental
interest asserted and the State’s effort to compel disclosure.” Id., at
485. But the Court invalidated the Arkansas statute because even a
“legitimate and substantial” governmental interest “cannot be pursued
by means that broadly stifle fundamental personal liberties when the
end can be more narrowly achieved.” Id., at 488. Shelton stands for
the proposition that a substantial relation to an important interest is
not enough to save a disclosure regime that is insufficiently tailored.
Where exacting scrutiny applies, the challenged requirement must be
narrowly tailored to the interest it promotes. Pp. 6–7, 9–11.
(b) California’s blanket demand that all charities disclose Schedule
Bs to the Attorney General is facially unconstitutional. Pp. 12–19.
(1) The Ninth Circuit did not impose a narrow tailoring requirement to the relationship between the Attorney General’s demand for
Schedule Bs and the identified governmental interest. That was error
under the Court’s precedents. And properly applied, the narrow tailoring requirement is not satisfied by California’s disclosure regime.
In fact, a dramatic mismatch exists between the interest the Attorney
General seeks to promote and the disclosure regime that he has implemented.
The Court does not doubt the importance of California’s interest in
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preventing charitable fraud and self-dealing. But the enormous
amount of sensitive information collected through Schedule Bs does
not form an integral part of California’s fraud detection efforts. California does not rely on Schedule Bs to initiate investigations, and evidence at trial did not support the State’s concern that alternative
means of obtaining Schedule B information—such as a subpoena or
audit letter—are inefficient and ineffective compared to up-front collection. In reality, California’s interest is less in investigating fraud
and more in ease of administration. But “the prime objective of the
First Amendment is not efficiency.” McCullen v. Coakley, 573 U. S.
464, 495. Mere administrative convenience does not remotely “reflect
the seriousness of the actual burden” that the demand for Schedule Bs
imposes on donors’ association rights. Reed, 561 U. S., at 196 (internal
quotation marks omitted). Pp. 12–15.
(2) In the First Amendment context, the Court has recognized a
“type of facial challenge, whereby a law may be invalidated as overbroad if a substantial number of its applications are unconstitutional,
judged in relation to the statute’s plainly legitimate sweep.” United
States v. Stevens, 559 U. S. 460, 473 (internal quotation marks omitted). The Attorney General’s disclosure requirement is plainly overbroad under that standard. The regulation lacks any tailoring to the
State’s investigative goals, and the State’s interest in administrative
convenience is weak. As a result, every demand that might deter association “creates an unnecessary risk of chilling” in violation of the
First Amendment. Secretary of State of Md. v. Joseph H. Munson Co.,
467 U. S. 947, 968. It does not make a difference in these cases if there
is no disclosure to the public, see Shelton, 364 U. S., at 486, if some
donors do not mind having their identities revealed, or if the relevant
donor information is already disclosed to the IRS as a condition of federal tax-exempt status. California’s disclosure requirement imposes a
widespread burden on donors’ associational rights, and this burden
cannot be justified on the ground that the regime is narrowly tailored
to investigating charitable wrongdoing, or that the State’s interest in
administrative convenience is sufficiently important. Pp. 15–19.

ROBERTS, C. J., delivered the opinion of the Court, except as to Part II–
B–1. KAVANAUGH and BARRETT, JJ., joined that opinion in full, ALITO
and GORSUCH, JJ., joined except as to Part II–B–1, and THOMAS, J.,
joined except as to Parts II–B–1 and III–B. THOMAS, J., filed an opinion
concurring in part and concurring in the judgment. ALITO, J., filed an
opinion concurring in part and concurring in the judgment, in which GORSUCH, J., joined. SOTOMAYOR, J., filed a dissenting opinion, in which
BREYER and KAGAN, JJ., joined.
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CHIEF JUSTICE ROBERTS delivered the opinion of the
Court, except as to Part II–B–1.
To solicit contributions in California, charitable organizations must disclose to the state Attorney General’s Office
the identities of their major donors. The State contends
that having this information on hand makes it easier to police misconduct by charities. We must decide whether California’s disclosure requirement violates the First Amendment right to free association.
I
The California Attorney General’s Office is responsible
for statewide law enforcement, including the supervision
and regulation of charitable fundraising. Under state law,
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the Attorney General is authorized to “establish and maintain a register” of charitable organizations and to obtain
“whatever information, copies of instruments, reports, and
records are needed for the establishment and maintenance
of the register.” Cal. Govt. Code Ann. §12584 (West 2018).
In order to operate and raise funds in California, charities
generally must register with the Attorney General and renew their registrations annually. §§12585(a), 12586(a).
Over 100,000 charities are currently registered in the State,
and roughly 60,000 renew their registrations each year.
California law empowers the Attorney General to make
rules and regulations regarding the registration and renewal process. §§12585(b), 12586(b). Pursuant to this regulatory authority, the Attorney General requires charities
renewing their registrations to file copies of their Internal
Revenue Service Form 990, along with any attachments
and schedules. See Cal. Code Regs., tit. 11, §301 (2020).
Form 990 contains information regarding tax-exempt organizations’ mission, leadership, and finances. Schedule B
to Form 990—the document that gives rise to the present
dispute—requires organizations to disclose the names and
addresses of donors who have contributed more than $5,000
in a particular tax year (or, in some cases, who have given
more than 2 percent of an organization’s total contributions). See 26 CFR §§1.6033–2(a)(2)(ii)(f ), (iii) (2020).
The petitioners are tax-exempt charities that solicit contributions in California and are subject to the Attorney
General’s registration and renewal requirements. Americans for Prosperity Foundation is a public charity that is
“devoted to education and training about the principles of a
free and open society, including free markets, civil liberties,
immigration reform, and constitutionally limited government.” Brief for Petitioner Foundation 10. Thomas More
Law Center is a public interest law firm whose “mission is
to protect religious freedom, free speech, family values, and
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the sanctity of human life.” Brief for Petitioner Law Center 4. Since 2001, each petitioner has renewed its registration and has filed a copy of its Form 990 with the Attorney
General, as required by Cal. Code Regs., tit. 11, §301. Out
of concern for their donors’ anonymity, however, the petitioners have declined to file their Schedule Bs (or have filed
only redacted versions) with the State.
For many years, the petitioners’ reluctance to turn over
donor information presented no problem because the Attorney General was not particularly zealous about collecting
Schedule Bs. That changed in 2010, when the California
Department of Justice “ramped up its efforts to enforce
charities’ Schedule B obligations, sending thousands of deficiency letters to charities that had not complied with the
Schedule B requirement.” Americans for Prosperity Foundation v. Becerra, 903 F. 3d 1000, 1006 (CA9 2018). The
Law Center and the Foundation received deficiency letters
in 2012 and 2013, respectively. When they continued to resist disclosing their contributors’ identities, the Attorney
General threatened to suspend their registrations and fine
their directors and officers.
The petitioners each responded by filing suit in the Central District of California. In their complaints, they alleged
that the Attorney General had violated their First Amendment rights and the rights of their donors. The petitioners
alleged that disclosure of their Schedule Bs would make
their donors less likely to contribute and would subject
them to the risk of reprisals. Both organizations challenged
the disclosure requirement on its face and as applied to
them.
In each case, the District Court granted preliminary injunctive relief prohibiting the Attorney General from collecting their Schedule B information. Americans for Prosperity Foundation v. Harris, 2015 WL 769778 (CD Cal.,
Feb. 23, 2015); App. to Pet. for Cert. in No. 19–255, pp. 90a–
96a. The Ninth Circuit vacated and remanded. Americans
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for Prosperity Foundation v. Harris, 809 F. 3d 536 (2015)
(per curiam). The court held that it was bound by Circuit
precedent to reject the petitioners’ facial challenge. Id., at
538 (citing Center for Competitive Politics v. Harris, 784
F. 3d 1307, 1317 (2015)). And reviewing the petitioners’ asapplied claims under an “exacting scrutiny” standard, the
panel narrowed the injunction, allowing the Attorney General to collect the petitioners’ Schedule Bs so long as he did
not publicly disclose them. 809 F. 3d, at 538, 543.
On remand, the District Court held bench trials in both
cases, after which it entered judgment for the petitioners
and permanently enjoined the Attorney General from collecting their Schedule Bs. Americans for Prosperity Foundation v. Harris, 182 F. Supp. 3d 1049 (CD Cal. 2016);
Thomas More Law Center v. Harris, 2016 WL 6781090 (CD
Cal., Nov. 16, 2016). Applying exacting scrutiny, the District Court held that disclosure of Schedule Bs was not narrowly tailored to the State’s interest in investigating charitable misconduct. The court credited testimony from
California officials that Schedule Bs were rarely used to audit or investigate charities. And it found that even where
Schedule B information was used, that information could
be obtained from other sources.
The court also determined that the disclosure regime burdened the associational rights of donors. In both cases, the
court found that the petitioners had suffered from threats
and harassment in the past, and that donors were likely to
face similar retaliation in the future if their affiliations became publicly known. For example, the CEO of the Foundation testified that a technology contractor working at the
Foundation’s headquarters had posted online that he was
“inside the belly of the beast” and “could easily walk into
[the CEO’s] office and slit his throat.” 182 F. Supp. 3d, at
1056. And the Law Center introduced evidence that it had
received “threats, harassing calls, intimidating and obscene
emails, and even pornographic letters.” 2016 WL 6781090,
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*4.
The District Court also found that California was unable
to ensure the confidentiality of donors’ information. During
the course of litigation, the Foundation identified nearly
2,000 confidential Schedule Bs that had been inadvertently
posted to the Attorney General’s website, including dozens
that were found the day before trial. One of the Foundation’s expert witnesses also discovered that he was able to
access hundreds of thousands of confidential documents on
the website simply by changing a digit in the URL. The
court found after trial that “the amount of careless mistakes
made by the Attorney General’s Registry is shocking.” 182
F. Supp. 3d, at 1057. And although California subsequently codified a policy prohibiting disclosure, Cal. Code
Regs., tit. 11, §310(b)—an effort the District Court described as “commendable”—the court determined that
“[d]onors and potential donors would be reasonably justified in a fear of disclosure given such a context” of past
breaches. 2016 WL 6781090, *5.
The Ninth Circuit again vacated the District Court’s injunctions, and this time reversed the judgments and remanded for entry of judgment in favor of the Attorney General. 903 F. 3d 1000. The court held that the District Court
had erred by imposing a narrow tailoring requirement. Id.,
at 1008–1009. And it reasoned that the disclosure regime
satisfied exacting scrutiny because the up-front collection
of charities’ Schedule Bs promoted investigative efficiency
and effectiveness. Id., at 1009–1012. The panel also found
that the disclosure of Schedule Bs would not meaningfully
burden donors’ associational rights, in part because the Attorney General had taken remedial security measures to fix
the confidentiality breaches identified at trial. Id., at 1013–
1019.
The Ninth Circuit denied rehearing en banc. Americans
for Prosperity Foundation v. Becerra, 919 F. 3d 1177 (2019).
Judge Ikuta dissented, joined by four other judges. In her
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view, the panel had impermissibly overridden the District
Court’s factual findings and evaluated the disclosure requirement under too lenient a degree of scrutiny. Id., at
1184–1187.
We granted certiorari. 592 U. S. ___ (2021).
II
A
The First Amendment prohibits government from
“abridging the freedom of speech, or of the press; or the
right of the people peaceably to assemble, and to petition
the Government for a redress of grievances.” This Court
has “long understood as implicit in the right to engage in
activities protected by the First Amendment a corresponding right to associate with others.” Roberts v. United States
Jaycees, 468 U. S. 609, 622 (1984). Protected association
furthers “a wide variety of political, social, economic, educational, religious, and cultural ends,” and “is especially important in preserving political and cultural diversity and in
shielding dissident expression from suppression by the majority.” Ibid. Government infringement of this freedom
“can take a number of forms.” Ibid. We have held, for example, that the freedom of association may be violated
where a group is required to take in members it does not
want, see id., at 623, where individuals are punished for
their political affiliation, see Elrod v. Burns, 427 U. S. 347,
355 (1976) (plurality opinion), or where members of an organization are denied benefits based on the organization’s
message, see Healy v. James, 408 U. S. 169, 181–182 (1972).
We have also noted that “[i]t is hardly a novel perception
that compelled disclosure of affiliation with groups engaged
in advocacy may constitute as effective a restraint on freedom of association as [other] forms of governmental action.”
NAACP v. Alabama ex rel. Patterson, 357 U. S. 449, 462
(1958). NAACP v. Alabama involved this chilling effect in
its starkest form. The NAACP opened an Alabama office
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that supported racial integration in higher education and
public transportation. Id., at 452. In response, NAACP
members were threatened with economic reprisals and violence. Id., at 462. As part of an effort to oust the organization from the State, the Alabama Attorney General sought
the group’s membership lists. Id., at 452–453. We held that
the First Amendment prohibited such compelled disclosure.
Id., at 466. We explained that “[e]ffective advocacy of both
public and private points of view, particularly controversial
ones, is undeniably enhanced by group association,” id., at
460, and we noted “the vital relationship between freedom
to associate and privacy in one’s associations,” id., at 462.
Because NAACP members faced a risk of reprisals if their
affiliation with the organization became known—and because Alabama had demonstrated no offsetting interest
“sufficient to justify the deterrent effect” of disclosure, id.,
at 463—we concluded that the State’s demand violated the
First Amendment.
B
1
NAACP v. Alabama did not phrase in precise terms the
standard of review that applies to First Amendment challenges to compelled disclosure. We have since settled on a
standard referred to as “exacting scrutiny.” Buckley v.
Valeo, 424 U. S. 1, 64 (1976) (per curiam). Under that
standard, there must be “a substantial relation between the
disclosure requirement and a sufficiently important governmental interest.” Doe v. Reed, 561 U. S. 186, 196 (2010)
(internal quotation marks omitted). “To withstand this
scrutiny, the strength of the governmental interest must reflect the seriousness of the actual burden on First Amendment rights.” Ibid. (internal quotation marks omitted).
Such scrutiny, we have held, is appropriate given the “deterrent effect on the exercise of First Amendment rights”
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that arises as an “inevitable result of the government’s conduct in requiring disclosure.” Buckley, 424 U. S., at 65.
The Law Center (but not the Foundation) argues that we
should apply strict scrutiny, not exacting scrutiny. Under
strict scrutiny, the government must adopt “the least restrictive means of achieving a compelling state interest,”
McCullen v. Coakley, 573 U. S. 464, 478 (2014), rather than
a means substantially related to a sufficiently important interest. The Law Center contends that only strict scrutiny
adequately protects the associational rights of charities.
And although the Law Center acknowledges that we have
applied exacting scrutiny in prior disclosure cases, it argues
that those cases arose in the electoral context, where the
government’s important interests justify less searching review.
It is true that we first enunciated the exacting scrutiny
standard in a campaign finance case. See Buckley, 424
U. S., at 64–68. And we have since invoked it in other
election-related settings. See, e.g., Citizens United v. Federal Election Comm’n, 558 U. S. 310, 366–367 (2010); Davis
v. Federal Election Comm’n, 554 U. S. 724, 744 (2008). But
exacting scrutiny is not unique to electoral disclosure regimes. To the contrary, Buckley derived the test from
NAACP v. Alabama itself, as well as other nonelection
cases. See 424 U. S., at 64 (citing Gibson v. Florida Legislative Investigation Comm., 372 U. S. 539 (1963); NAACP v.
Button, 371 U. S. 415 (1963); Shelton v. Tucker, 364 U. S.
479 (1960); Bates v. Little Rock, 361 U. S. 516 (1960)). As
we explained in NAACP v. Alabama, “it is immaterial” to
the level of scrutiny “whether the beliefs sought to be advanced by association pertain to political, economic, religious or cultural matters.” 357 U. S., at 460–461. Regardless of the type of association, compelled disclosure
requirements are reviewed under exacting scrutiny.
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2
The Law Center (now joined by the Foundation) argues
in the alternative that even if exacting scrutiny applies,
such review incorporates a least restrictive means test similar to the one imposed by strict scrutiny. The United
States and the Attorney General respond that exacting
scrutiny demands no additional tailoring beyond the “substantial relation” requirement noted above. We think that
the answer lies between those two positions. While exacting scrutiny does not require that disclosure regimes be the
least restrictive means of achieving their ends, it does require that they be narrowly tailored to the government’s asserted interest.
The need for narrow tailoring was set forth early in our
compelled disclosure cases. In Shelton v. Tucker, we considered an Arkansas statute that required teachers to disclose every organization to which they belonged or contributed. 364 U. S., at 480. We acknowledged the importance
of “the right of a State to investigate the competence and
fitness of those whom it hires to teach in its schools.” Id.,
at 485. On that basis, we distinguished prior decisions in
which we had found “no substantially relevant correlation
between the governmental interest asserted and the State’s
effort to compel disclosure.” Ibid. But we nevertheless held
that the Arkansas statute was invalid because even a “legitimate and substantial” governmental interest “cannot be
pursued by means that broadly stifle fundamental personal
liberties when the end can be more narrowly achieved.” Id.,
at 488; see also Louisiana ex rel. Gremillion v. NAACP, 366
U. S. 293, 296 (1961) (quoting same).
Shelton stands for the proposition that a substantial relation to an important interest is not enough to save a disclosure regime that is insufficiently tailored. This requirement makes sense. Narrow tailoring is crucial where First
Amendment activity is chilled—even if indirectly—
“[b]ecause First Amendment freedoms need breathing
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space to survive.” Button, 371 U. S., at 433.
Our more recent decisions confirm the need for tailoring.
In McCutcheon v. Federal Election Commission, 572 U. S.
185 (2014), for example, a plurality of the Court explained:
“In the First Amendment context, fit matters. Even
when the Court is not applying strict scrutiny, we still
require a fit that is not necessarily perfect, but reasonable; that represents not necessarily the single best disposition but one whose scope is in proportion to the interest served, that employs not necessarily the least
restrictive means but a means narrowly tailored to
achieve the desired objective.” Id., at 218 (internal quotation marks and alterations omitted).
McCutcheon is instructive here. A substantial relation is
necessary but not sufficient to ensure that the government
adequately considers the potential for First Amendment
harms before requiring that organizations reveal sensitive
information about their members and supporters. Where
exacting scrutiny applies, the challenged requirement must
be narrowly tailored to the interest it promotes, even if it is
not the least restrictive means of achieving that end.
The dissent reads our cases differently. It focuses on the
words “broadly stifle” in the quotation from Shelton above,
and it interprets those words to mean that narrow tailoring
is required only for disclosure regimes that “impose a severe
burden on associational rights.” Post, at 13 (opinion of
SOTOMAYOR, J.). Because, in the dissent’s view, the petitioners have not shown such a burden here, narrow tailoring is not required.
We respectfully disagree. The “government may regulate
in the [First Amendment] area only with narrow specificity,” Button, 371 U. S., at 433, and compelled disclosure regimes are no exception. When it comes to “a person’s beliefs
and associations,” “[b]road and sweeping state inquiries
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into these protected areas . . . discourage citizens from exercising rights protected by the Constitution.” Baird v.
State Bar of Ariz., 401 U. S. 1, 6 (1971) (plurality opinion).
Contrary to the dissent, we understand this Court’s discussion of rules that are “broad” and “broadly stifle” First
Amendment freedoms to refer to the scope of challenged restrictions—their breadth—rather than the severity of any
demonstrated burden. That much seems clear to us from
Shelton’s statement (in the sentence following the one
quoted by the dissent) that “[t]he breadth of legislative
abridgment must be viewed in the light of less drastic
means for achieving the same basic purpose.” 364 U. S., at
488; see id., at 488, n. 9 (citing sources that support this
reading). It also seems clear from the immediately preceding paragraph, which stressed that “[t]he scope of the inquiry required by [the law] is completely unlimited. . . . It
requires [the teacher] to list, without number, every conceivable kind of associational tie—social, professional, political, avocational, or religious. Many such relationships
could have no possible bearing upon the teacher’s occupational competence or fitness.” Id., at 488. In other words,
the law was not narrowly tailored to the State’s objective.
Nor does our decision in Reed suggest that narrow tailoring is required only for laws that impose severe burdens.
The dissent casts Reed as a case involving only “ ‘modest
burdens,’ ” and therefore “a correspondingly modest level of
tailoring.” Post, at 12 (quoting 561 U. S., at 201). But it
was only after we concluded that various narrower alternatives proposed by the plaintiffs were inadequate, see 561
U. S., at 198–199, that we held that the strength of the government’s interest in disclosure reflected the burden imposed, see id., at 201. The point is that a reasonable assessment of the burdens imposed by disclosure should begin
with an understanding of the extent to which the burdens
are unnecessary, and that requires narrow tailoring.
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III
The Foundation and the Law Center both argued below
that the obligation to disclose Schedule Bs to the Attorney
General was unconstitutional on its face and as applied to
them. See 903 F. 3d, at 1007. The petitioners renew their
facial challenge in this Court, and they argue in the alternative that they are entitled to as-applied relief. For the
reasons below, we conclude that California’s blanket demand for Schedule Bs is facially unconstitutional.
A
As explained, exacting scrutiny requires that there be “a
substantial relation between the disclosure requirement
and a sufficiently important governmental interest,” Reed,
561 U. S., at 196 (internal quotation marks omitted), and
that the disclosure requirement be narrowly tailored to the
interest it promotes, see Shelton, 364 U. S., at 488. The
Ninth Circuit found that there was a substantial relation
between the Attorney General’s demand for Schedule Bs
and a sufficiently strong governmental interest. 903 F. 3d,
at 1008–1020. Of particular relevance, the court found that
California had such an interest in preventing charitable
fraud and self-dealing, and that “the up-front collection of
Schedule B information improves the efficiency and efficacy
of the Attorney General’s important regulatory efforts.” Id.,
at 1011–1012. The court did not apply a narrow tailoring
requirement, however, because it did not read our cases to
mandate any such inquiry. Id., at 1008–1009. That was
error. And properly applied, the narrow tailoring requirement is not satisfied by the disclosure regime.
We do not doubt that California has an important interest in preventing wrongdoing by charitable organizations.
It goes without saying that there is a “substantial governmental interest[ ] in protecting the public from fraud.”
Schaumburg v. Citizens for Better Environment, 444 U. S.
620, 636 (1980) (internal quotation marks omitted). The
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Attorney General receives complaints each month that
identify a range of misconduct, from “misuse, misappropriation, and diversion of charitable assets,” to “false and misleading charitable solicitations,” to other “improper activities by charities soliciting charitable donations.” App. in
No. 19–255, p. 270 (alteration omitted). Such offenses
cause serious social harms. And the Attorney General is
the primary law enforcement officer charged with combating them under California law. See Cal. Govt. Code Ann.
§12598.
There is a dramatic mismatch, however, between the interest that the Attorney General seeks to promote and the
disclosure regime that he has implemented in service of
that end. Recall that 60,000 charities renew their registrations each year, and nearly all are required to file a Schedule B. Each Schedule B, in turn, contains information
about a charity’s top donors—a small handful of individuals
in some cases, but hundreds in others. See App. in No. 19–
251, p. 319. This information includes donors’ names and
the total contributions they have made to the charity, as
well as their addresses.
Given the amount and sensitivity of this information harvested by the State, one would expect Schedule B collection
to form an integral part of California’s fraud detection efforts. It does not. To the contrary, the record amply supports the District Court’s finding that there was not “a single, concrete instance in which pre-investigation collection
of a Schedule B did anything to advance the Attorney General’s investigative, regulatory or enforcement efforts.” 182
F. Supp. 3d, at 1055.
The dissent devotes much of its analysis to relitigating
factual disputes that the District Court resolved against the
Attorney General, see post, at 16–20, notwithstanding the
applicable clear error standard of review, see Fed. Rule Civ.
Proc. 52(a). For example, the dissent echoes the State’s argument that, in some cases, it relies on up-front Schedule B
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collection to prevent and police fraud. See post, at 18–19.
But the record before the District Court tells a different
story. See, e.g., App. in No. 19–251, at 397, 403, 417. And
even if the State relied on up-front collection in some cases,
its showing falls far short of satisfying the means-end fit
that exacting scrutiny requires. California is not free to enforce any disclosure regime that furthers its interests. It
must instead demonstrate its need for universal production
in light of any less intrusive alternatives. Cf. Shelton, 364
U. S., at 488.
The Attorney General and the dissent contend that alternative means of obtaining Schedule B information—such as
a subpoena or audit letter—are inefficient and ineffective
compared to up-front collection. See post, at 19. It became
clear at trial, however, that the Office had not even considered alternatives to the current disclosure requirement.
See App. in No. 19–251, at 421 (“I see no reason to change
what we’ve been doing.”). The Attorney General and the
dissent also argue that a targeted request for Schedule B
information could tip a charity off, causing it to “hide or
tamper with evidence.” Brief for Respondent 43; see post,
at 19–20. But again, the States’ witnesses failed to substantiate that concern. See, e.g., App. in No. 19–251, at
405–406; see also Board of Trustees of State Univ. of N. Y.
v. Fox, 492 U. S. 469, 480 (1989) (“the State . . . must affirmatively establish the reasonable fit we require”). Nor
do the actions of investigators suggest a risk of tipping off
charities under suspicion, as the standard practice is to
send audit letters asking for a wide range of information
early in the investigative process. See App. in No. 19–251,
at 406, 411, 418. Furthermore, even if tipoff were a concern
in some cases, the State’s indiscriminate collection of
Schedule Bs in all cases would not be justified.
The upshot is that California casts a dragnet for sensitive
donor information from tens of thousands of charities each
year, even though that information will become relevant in
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only a small number of cases involving filed complaints.
See id., at 307–308. California does not rely on Schedule
Bs to initiate investigations, and in all events, there are
multiple alternative mechanisms through which the Attorney General can obtain Schedule B information after initiating an investigation. The need for up-front collection is
particularly dubious given that California—one of only
three States to impose such a requirement, see id., at 420—
did not rigorously enforce the disclosure obligation until
2010. Certainly, this is not a regime “whose scope is in proportion to the interest served.” McCutcheon, 572 U. S., at
218 (internal quotation marks omitted).
In reality, then, California’s interest is less in investigating fraud and more in ease of administration. This interest,
however, cannot justify the disclosure requirement. The
Attorney General may well prefer to have every charity’s
information close at hand, just in case. But “the prime objective of the First Amendment is not efficiency.” McCullen,
573 U. S., at 495. Mere administrative convenience does
not remotely “reflect the seriousness of the actual burden”
that the demand for Schedule Bs imposes on donors’ association rights. Reed, 561 U. S., at 196 (internal quotation
marks omitted).
B
The foregoing discussion also makes clear why a facial
challenge is appropriate in these cases. Normally, a plaintiff bringing a facial challenge must “establish that no set
of circumstances exists under which the [law] would be
valid,” United States v. Salerno, 481 U. S. 739, 745 (1987),
or show that the law lacks “a plainly legitimate sweep,”
Washington State Grange v. Washington State Republican
Party, 552 U. S. 442, 449 (2008) (internal quotation marks
omitted). In the First Amendment context, however, we
have recognized “a second type of facial challenge, whereby
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a law may be invalidated as overbroad if a substantial number of its applications are unconstitutional, judged in relation to the statute’s plainly legitimate sweep.” United
States v. Stevens, 559 U. S. 460, 473 (2010) (internal quotation marks omitted). We have no trouble concluding here
that the Attorney General’s disclosure requirement is overbroad. The lack of tailoring to the State’s investigative
goals is categorical—present in every case—as is the weakness of the State’s interest in administrative convenience.
Every demand that might chill association therefore fails
exacting scrutiny.
The Attorney General tries to downplay the burden on
donors, arguing that “there is no basis on which to conclude
that California’s requirement results in any broad-based
chill.” Brief for Respondent 36. He emphasizes that “California’s Schedule B requirement is confidential,” and he
suggests that certain donors—like those who give to noncontroversial charities—are unlikely to be deterred from
contributing. Id., at 36–37. He also contends that disclosure to his office imposes no added burdens on donors because tax-exempt charities already provide their Schedule
Bs to the IRS. Id., at 37.
We are unpersuaded. Our cases have said that disclosure
requirements can chill association “[e]ven if there [is] no
disclosure to the general public.” Shelton, 364 U. S., at 486.
In Shelton, for example, we noted the “constant and heavy”
pressure teachers would experience simply by disclosing
their associational ties to their schools. Ibid. Exacting
scrutiny is triggered by “state action which may have the
effect of curtailing the freedom to associate,” and by the
“possible deterrent effect” of disclosure. NAACP v. Alabama, 357 U. S., at 460–461 (emphasis added); see Talley
v. California, 362 U. S. 60, 65 (1960) (“identification and
fear of reprisal might deter perfectly peaceful discussions of
public matters of importance” (emphasis added)). While as-
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surances of confidentiality may reduce the burden of disclosure to the State, they do not eliminate it.*
It is irrelevant, moreover, that some donors might not
mind—or might even prefer—the disclosure of their identities to the State. The disclosure requirement “creates an
unnecessary risk of chilling” in violation of the First
Amendment, Secretary of State of Md. v. Joseph H. Munson
Co., 467 U. S. 947, 968 (1984), indiscriminately sweeping
up the information of every major donor with reason to remain anonymous. The petitioners here, for example, introduced evidence that they and their supporters have been
subjected to bomb threats, protests, stalking, and physical
violence. App. in No. 19–251, at 256, 291–292. Such risks
are heightened in the 21st century and seem to grow with
each passing year, as “anyone with access to a computer
[can] compile a wealth of information about” anyone else,
including such sensitive details as a person’s home address
or the school attended by his children. Reed, 561 U. S., at
208 (ALITO, J., concurring).
The gravity of the privacy concerns in this context is further underscored by the filings of hundreds of organizations
as amici curiae in support of the petitioners. Far from representing uniquely sensitive causes, these organizations
span the ideological spectrum, and indeed the full range of
——————
* Here the State’s assurances of confidentiality are not worth much.
The dissent acknowledges that the Foundation and Law Center “have
unquestionably provided evidence that their donors face a reasonable
probability of threats, harassment, and reprisals if their affiliations are
made public,” but it concludes that the petitioners have no cause for concern because the Attorney General “has implemented security measures
to ensure that Schedule B information remains confidential.” Post, at 15
(opinion of SOTOMAYOR, J.). The District Court—whose findings, again,
we review only for clear error—disagreed. After two full bench trials, the
court found that the Attorney General’s promise of confidentiality “rings
hollow,” and that “[d]onors and potential donors would be reasonably justified in a fear of disclosure.” Thomas More Law Center v. Harris, 2016
WL 6781090, *5 (CD Cal., Nov. 16, 2016).
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human endeavors: from the American Civil Liberties Union
to the Proposition 8 Legal Defense Fund; from the Council
on American-Islamic Relations to the Zionist Organization
of America; from Feeding America—Eastern Wisconsin to
PBS Reno. The deterrent effect feared by these organizations is real and pervasive, even if their concerns are not
shared by every single charity operating or raising funds in
California.
The dissent argues that—regardless of the defects in California’s disclosure regime—a facial challenge cannot succeed unless a plaintiff shows that donors to a substantial
number of organizations will be subjected to harassment
and reprisals. See post, at 21, n. 11. As we have explained,
plaintiffs may be required to bear this evidentiary burden
where the challenged regime is narrowly tailored to an important government interest. See supra, at 10–11. Such a
demanding showing is not required, however, where—as
here—the disclosure law fails to satisfy these criteria.
Finally, California’s demand for Schedule Bs cannot be
saved by the fact that donor information is already disclosed to the IRS as a condition of federal tax-exempt status. For one thing, each governmental demand for disclosure brings with it an additional risk of chill. For another,
revenue collection efforts and conferral of tax-exempt status may raise issues not presented by California’s disclosure requirement, which can prevent charities from operating in the State altogether. See Regan v. Taxation With
Representation of Wash., 461 U. S. 540, 545 (1983); see also
Schaumburg, 444 U. S., at 633 (First Amendment protects
right to solicit charitable contributions).
We are left to conclude that the Attorney General’s disclosure requirement imposes a widespread burden on donors’ associational rights. And this burden cannot be justified on the ground that the regime is narrowly tailored to
investigating charitable wrongdoing, or that the State’s in-
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terest in administrative convenience is sufficiently important. We therefore hold that the up-front collection of
Schedule Bs is facially unconstitutional, because it fails exacting scrutiny in “a substantial number of its applications
. . . judged in relation to [its] plainly legitimate sweep.” Stevens, 559 U. S., at 473 (internal quotation marks omitted).
The dissent concludes by saying that it would be “sympathetic” if we “had simply granted as-applied relief to petitioners based on [our] reading of the facts.” Post, at 25. But
the pertinent facts in these cases are the same across the
board: Schedule Bs are not used to initiate investigations.
That is true in every case. California has not considered
alternatives to indiscriminate up-front disclosure. That is
true in every case. And the State’s interest in amassing
sensitive information for its own convenience is weak. That
is true in every case. When it comes to the freedom of association, the protections of the First Amendment are triggered not only by actual restrictions on an individual’s ability to join with others to further shared goals. The risk of a
chilling effect on association is enough, “[b]ecause First
Amendment freedoms need breathing space to survive.”
Button, 371 U. S., at 433.
*
*
*
The District Court correctly entered judgment in favor of
the petitioners and permanently enjoined the Attorney
General from collecting their Schedule Bs. The Ninth Circuit erred by vacating those injunctions and directing entry
of judgment for the Attorney General. The judgment of the
Ninth Circuit is reversed, and the cases are remanded for
further proceedings consistent with this opinion.
It is so ordered.
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JUSTICE THOMAS, concurring in Parts I, II–A, II–B–2,
and III–A, and concurring in the judgment.
The Court correctly holds that California’s disclosure requirement violates the First Amendment. It also correctly
concludes that the District Court properly enjoined California’s attorney general from collecting the forms at issue,
which contain sensitive donor information. But, while I
agree with much of the Court’s opinion, I would approach
three issues differently.
First, the bulk of “our precedents . . . require application
of strict scrutiny to laws that compel disclosure of protected
First Amendment association.” Doe v. Reed, 561 U. S. 186,
232 (2010) (THOMAS, J., dissenting). California’s law fits
that description. Although the Court rightly holds that
even the less demanding “exacting scrutiny” standard requires narrow tailoring for laws that compel disclosure,
ante, at 9–11, invoking exacting scrutiny is at odds with our
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repeated recognition “that privacy of association is protected under the First Amendment.” 561 U. S., at 240
(THOMAS, J., dissenting). The text and history of the Assembly Clause suggest that the right to assemble includes
the right to associate anonymously. See 4 Annals of Cong.
900–902, 941–942 (1795) (defending the Democratic-Republican societies, many of which met in secret, as exercising individuals’ “leave to assemble”); see also Brief for
Becket Fund for Religious Liberty as Amicus Curiae 13–20;
Reply Brief in No. 19–251, pp. 3–5; NAACP v. Alabama ex
rel. Patterson, 357 U. S. 449 (1958) (discussing the history
of anonymous publications). And the right to associate
anonymously often operates as a vehicle to protect other
First Amendment rights, such as the freedom of the press.
McIntyre v. Ohio Elections Comm’n, 514 U. S. 334, 361–367
(1995) (THOMAS, J., concurring) (“Founding-era Americans”
understood the freedom of the press to include the right of
printers and publishers not to be compelled to disclose the
authors of anonymous works). Laws directly burdening the
right to associate anonymously, including compelled disclosure laws, should be subject to the same scrutiny as laws
directly burdening other First Amendment rights. Doe, 561
U. S., at 232, 240.
Second, the Court holds the law “overbroad” and, thus,
invalid in all circumstances. Ante, at 16. But I continue to
have “doubts about [the] origins and application” of our
“overbreadth doctrine.” United States v. Sineneng-Smith,
590 U. S. ___, ___ (2020) (THOMAS, J., concurring) (slip op.,
at 1). That doctrine purports to grant federal courts the
power to invalidate a law “if a substantial number of its applications are unconstitutional, judged in relation to the
statute’s plainly legitimate sweep.” Ibid. (internal quotation marks omitted). However, the Court has no power to
enjoin the lawful application of a statute just because that
statute might be unlawful as-applied in other circumstances. Id., at ___ (slip op., at 9); Borden v. United States,
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593 U. S. ___, ___ (2021) (THOMAS, J., concurring) (slip op.,
at 4) (“a court cannot, consistent with separation of powers,
enjoin enforcement of a statute where enforcement would
be lawful”). And the principle that application of a law is
always unlawful if “ ‘a substantial number of its applications are unconstitutional’ ” “lacks any basis in the Constitution’s text” and “contravenes traditional standing principles.” Sineneng-Smith, 590 U. S., at ___ (THOMAS, J.,
concurring) (slip op., at 1).
Third, and relatedly, this Court also lacks the power “to
‘pronounce that the statute is unconstitutional in all applications,’ ” even if the Court suspects that the law will likely
be unconstitutional in every future application as opposed
to just a substantial number of its applications. Borden,
593 U. S., at ___ (THOMAS, J., concurring) (slip op., at 3)
(quoting Chicago v. Morales, 527 U. S 41, 77 (1999) (Scalia,
J., dissenting)). A declaration that the law is “facially” unconstitutional “seems to me no more than an advisory opinion—which a federal court should never issue at all.” 593
U. S., at ___ (THOMAS, J., concurring) (slip op., at 3). Courts
cannot “strike down statutory text” or resolve the legal
rights of litigants not before them. Ibid. (brackets and internal quotation marks omitted).
Despite the Court’s use of the term “facially unconstitutional,” I join Part III–A, which finds that California’s law
fails exacting scrutiny, because the Court does not say that
it is “provid[ing] relief beyond the parties to the case.”
Trump v. Hawaii, 585 U. S. ___, ___ (2018) (THOMAS, J.,
concurring) (slip op., at 6). The Court simply (and correctly)
holds that the District Court properly enjoined the law as
applied to petitioners. Ante, at 19. The Court’s judgment
is also not dependent on its overbreadth determination.
Ante, at 12–15. One can understand the Court’s reasoning
as based on the fundamental legal problems with the law
(that are obvious in light of the facts of this suit) that will,
in practice, prevent California from lawfully applying the
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disclosure requirement against a substantial number of entities, including petitioners.
With those points of difference clarified, I join Parts I, II–
A, II–B–2, and III–A of the majority’s opinion and concur in
the judgment.
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JUSTICE ALITO, with whom JUSTICE GORSUCH joins, concurring in Parts I, II–A, II–B–2, and III, and concurring in
the judgment.
I am pleased to join most of THE CHIEF JUSTICE’s opinion.
In particular, I agree that the exacting scrutiny standard
drawn from our election-law jurisprudence has real teeth.
It requires both narrow tailoring and consideration of alternative means of obtaining the sought-after information.
See ante, at 9–11, 14–15 (opinion of the Court). For the reasons THE CHIEF JUSTICE explains, California’s blunderbuss
approach to charitable disclosures fails exacting scrutiny
and is facially unconstitutional. See ante, at 12–19 (opinion
of the Court). The question is not even close. And for the
same reasons, California’s approach necessarily fails strict
scrutiny.
THE CHIEF JUSTICE would hold that the particular exacting scrutiny standard in our election-law jurisprudence ap-
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plies categorically “to First Amendment challenges to compelled disclosure.” Ante, at 7 (plurality opinion). JUSTICE
THOMAS, by contrast, would hold that strict scrutiny applies in all such cases. See ante, at 1–2 (concurring opinion).
I am not prepared at this time to hold that a single standard
applies to all disclosure requirements. And I do not read
our cases to have broadly resolved the question in favor of
exacting scrutiny. This Court decided its seminal compelled disclosure cases before it developed modern strict
scrutiny doctrine. See Fallon, Strict Judicial Scrutiny, 54
UCLA L. Rev. 1267, 1284 (2007) (“Before 1960, what we
would now call strict judicial scrutiny . . . did not exist”); id.,
at 1282 (contending that modern strict scrutiny’s “first unambiguous appearance” in a majority opinion occurred in
1969). Accordingly, nothing in those cases can be understood as rejecting strict scrutiny. If anything, their language and reasoning—requiring a compelling interest and
a minimally intrusive means of advancing that interest—
anticipated and is fully in accord with contemporary strict
scrutiny doctrine. See, e.g., Shelton v. Tucker, 364 U. S.
479, 488 (1960) (the government’s purpose “cannot be pursued by means that broadly stifle fundamental personal liberties when the end can be more narrowly achieved”);
NAACP v. Alabama ex rel. Patterson, 357 U. S. 449, 463
(1958) (requiring a “compelling” interest (internal quotation marks omitted)). Similarly, Buckley v. Valeo, 424 U. S.
1 (1976) (per curiam), and its progeny should not be read to
have broadly cabined our earlier decisions merely by relying on them in one particular context.
Because the choice between exacting and strict scrutiny
has no effect on the decision in these cases, I see no need to
decide which standard should be applied here or whether
the same level of scrutiny should apply in all cases in which
the compelled disclosure of associations is challenged under
the First Amendment.
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JUSTICE SOTOMAYOR, with whom JUSTICE BREYER and
JUSTICE KAGAN join, dissenting.
Although this Court is protective of First Amendment
rights, it typically requires that plaintiffs demonstrate an
actual First Amendment burden before demanding that a
law be narrowly tailored to the government’s interests,
never mind striking the law down in its entirety. Not so
today. Today, the Court holds that reporting and disclosure
requirements must be narrowly tailored even if a plaintiff
demonstrates no burden at all. The same scrutiny the
Court applied when NAACP members in the Jim Crow
South did not want to disclose their membership for fear of
reprisals and violence now applies equally in the case of donors only too happy to publicize their names across the websites and walls of the organizations they support.
California oversees nearly a quarter of this Nation’s charitable assets. As part of that oversight, it investigates and
prosecutes charitable fraud, relying in part on a registry
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where it collects and keeps charitable organizations’ tax
forms. The majority holds that a California regulation requiring charitable organizations to disclose tax forms containing the names and contributions of their top donors unconstitutionally burdens the right to associate even if the
forms are not publicly disclosed.
In so holding, the Court discards its decades-long requirement that, to establish a cognizable burden on their associational rights, plaintiffs must plead and prove that disclosure will likely expose them to objective harms, such as
threats, harassment, or reprisals. It also departs from the
traditional, nuanced approach to First Amendment challenges, whereby the degree of means-end tailoring required
is commensurate to the actual burdens on associational
rights. Finally, it recklessly holds a state regulation facially invalid despite petitioners’ failure to show that a substantial proportion of those affected would prefer anonymity, much less that they are objectively burdened by the loss
of it.
Today’s analysis marks reporting and disclosure requirements with a bull’s-eye. Regulated entities who wish to
avoid their obligations can do so by vaguely waving toward
First Amendment “privacy concerns.” Ante, at 17. It does
not matter if not a single individual risks experiencing a
single reprisal from disclosure, or if the vast majority of
those affected would happily comply. That is all irrelevant
to the Court’s determination that California’s Schedule B
requirement is facially unconstitutional. Neither precedent
nor common sense supports such a result. I respectfully
dissent.
I
Charitable organizations that wish to solicit tax-deductible contributions from California residents must maintain
membership in a registry managed by the California attorney general. Cal. Govt. Code Ann. §§12584, 12585 (West
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2018). As a condition of membership, the attorney general
requires charities to submit a complete copy of Internal
Revenue Service (IRS) Form 990, including Schedule B, on
which 501(c)(3) organizations report the names and contributions of their major donors. See Cal. Code Regs., tit. 11,
§301 (2021); 26 CFR §§1.6033–2(a)(2)(ii), (iii) (2020). California regulations expressly require that Schedule Bs remain confidential, Cal. Code Regs., tit. 11, §310(b), and the
attorney general’s office has implemented enhanced protocols to ensure confidentiality.1 California relies on Schedule Bs to investigate fraud and other malfeasance.
After the attorney general’s office stepped up its efforts
to enforce California’s Schedule B reporting requirement,
petitioners Americans for Prosperity Foundation (Foundation) and Thomas More Law Center (Law Center) sought an
injunction against the requirement. They alleged that the
requirement “unconstitutionally burden[ed] their First
Amendment right to free association by deterring individuals from financially supporting them.” Americans for Prosperity Foundation v. Becerra, 903 F. 3d 1000, 1006 (CA9
2018). They pointed to evidence that their supporters experienced threats, reprisals, and harassment when their
identities and associations became publicly known in other
——————
1 Schedule Bs are kept in a confidential database used only by the
Charitable Trusts Section and inaccessible to others in California’s attorney general’s office. Employees who fail to safeguard confidential information are subject to discipline. See generally Cal. Govt. Code Ann.
§19572 (West 2009). In light of previous security breaches disclosed in
this litigation, see ante, at 5, the attorney general’s office instituted a
series of measures to ensure that Schedule B information remains confidential. The office has adopted a system of text searching forms before
they are uploaded onto the Internet to ensure that none contain Schedule
B information. The office now also runs automated scans of publicly accessible government databases to identify and remove any documents
containing Schedule B information that may be inadvertently uploaded.
See Americans for Prosperity Foundation v. Becerra, 903 F. 3d 1000, 1018
(CA9 2018).

4

AMERICANS FOR PROSPERITY FOUNDATION v. BONTA
SOTOMAYOR, J., dissenting

contexts. Importantly, however, the Foundation and Law
Center failed to show that such consequences would result
from the confidential submission of their top donors’ identities to California’s attorney general’s office in light of the
security mechanisms the office has now implemented.
II
Because the freedom to associate needs “breathing space
to survive,” NAACP v. Button, 371 U. S. 415, 433 (1963),
this Court has recognized that associational rights must be
“protected not only against heavy-handed frontal attack,
but also from being stifled by more subtle governmental interference,” Bates v. Little Rock, 361 U. S. 516, 523 (1960).
Publicizing individuals’ association with particular groups
might expose members to harassment, threats, and reprisals by opponents of those organizations. Individuals may
choose to disassociate themselves from a group altogether
rather than face such backlash.
Acknowledging that risk, this Court has observed that
“privacy in group association may in many circumstances
be indispensable to preservation of freedom of association,
particularly where a group espouses dissident beliefs.”
NAACP v. Alabama ex rel. Patterson, 357 U. S. 449, 462
(1958). That observation places special emphasis on the
risks actually resulting from disclosure. Privacy “may” be
indispensable to the preservation of freedom of association,
but it need not be. It depends on whether publicity will lead
to reprisal. For example, privacy can be particularly important to “dissident” groups because the risk of retaliation
against their supporters may be greater. For groups that
promote mainstream goals and ideas, on the other hand,
privacy may not be all that important. Not only might their
supporters feel agnostic about disclosing their association,
they might actively seek to do so.
Given the indeterminacy of how disclosure requirements
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will impact associational rights, this Court requires plaintiffs to demonstrate that a requirement is likely to expose
their supporters to concrete repercussions in order to establish an actual burden. It then applies a level of means-end
tailoring proportional to that burden. The Court abandons
that approach here, instead holding that narrow tailoring
applies to disclosure requirements across the board, even if
there is no evidence that they burden anyone at all.
A
Before today, to demonstrate that a reporting or disclosure requirement would chill association, litigants had to
show “a reasonable probability that the compelled disclosure of . . . contributors’ names will subject them to threats,
harassment, or reprisals from either Government officials
or private parties.” Buckley v. Valeo, 424 U. S. 1, 74 (1976)
(per curiam). Proof could include “specific evidence of past
or present harassment of members due to their associational ties, or of harassment directed against the organization itself,” ibid., as well as evidence that “fear of community hostility and economic reprisals that would follow
public disclosure . . . had discouraged new members from
joining” an organization or caused “former members to
withdraw,” Bates, 361 U. S., at 524. Although the Court
has never imposed an “unduly strict requiremen[t] of
proof,” Buckley, 424 U. S., at 74, it has consistently required
at least some record evidence demonstrating a risk of such
objective harms. See Bates, 361 U. S., at 523–524; Patterson, 357 U. S., at 462–463.
Indeed, the Court has expressly held that parties do not
have standing to bring claims where they assert nothing
more than that government action will cause a “subjective
‘chill.’ ” Laird v. Tatum, 408 U. S. 1, 13–14 (1972). It does
not matter if an individual perceives a government regulation “as inappropriate,” or believes “it is inherently dangerous for the [government] to be concerned with” a particular
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activity, or has “generalized yet speculative apprehensiveness that the [government] may at some future date misuse
the information in some way that would cause direct harm”
to her. Id., at 13. She must still allege a risk of objective
harm. See id., at 14; see also Clapper v. Amnesty Int’l USA,
568 U. S. 398, 417–418 (2013).
Consistent with this approach, the Court has carefully
scrutinized record evidence to determine whether a disclosure requirement actually risks exposing supporters to
backlash. See Patterson, 357 U. S., at 462 (compelled disclosure of NAACP members “entail[ed] the likelihood of a
substantial restraint” on association in light of “an uncontroverted showing” that past disclosures exposed members
“to economic reprisal, loss of employment, threat of physical
coercion, and other manifestations of public hostility”);
Bates, 361 U. S., at 523–524 (compelled disclosure of
NAACP membership “would work a significant interference
with the freedom of association” based on “uncontroverted
evidence” that past identification “had been followed by
harassment and threats of bodily harm”); Shelton v. Tucker,
364 U. S. 479, 486 (1960) (disclosure of teachers’ organizational affiliations impaired association because record evidence substantiated a “fear of public disclosure” and a “constant and heavy” pressure on teachers “to avoid any ties
which might displease those who control [their] professional destin[ies]”); Buckley, 424 U. S., at 69–70 (“any serious infringement” on associational rights caused by the
compelled disclosure of contributors was “highly speculative” on the record before the Court).
Hence, in Doe v. Reed, 561 U. S. 186 (2010), the Court
rejected a facial challenge to the public disclosure of referenda signatories on the ground that the “typical referendum” concerned revenue, budget, and tax policies unlikely
to incite threats or harassment. Id., at 200–201. Any judge
who has witnessed local fights over raising taxes, funding
schools, building sewer systems, or rerouting roads can
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surely envisage signatories with reason to keep their support for such measures private. But in Reed, such subjective reasons did not suffice to establish a cognizable burden
on associational rights.
Today, the Court abandons the requirement that plaintiffs demonstrate that they are chilled, much less that they
are reasonably chilled. Instead, it presumes (contrary to
the evidence, precedent, and common sense) that all disclosure requirements impose associational burdens. For example, the Court explains that there is a risk of chill in this
suit because the government requires disclosure of the identity of any donor “with reason to remain anonymous.” Ante,
at 17. The Court does not qualify that statement, nor does
it require record evidence of such reasons. If the Court did,
it would not be able to strike California’s Schedule B requirement down in all its applications, because the only evidence in the record of donors with any reason to remain
anonymous is that of petitioners’.2
At best, then, a subjective preference for privacy, which
previously did not confer standing, now subjects disclosure
requirements to close scrutiny. Of course, all disclosure requires some loss of anonymity, and courts can always imagine that someone might, for some reason, prefer to keep
their donations undisclosed. If such speculation is enough
(and apparently it is), then all disclosure requirements ipso
facto impose cognizable First Amendment burdens.
Indeed, the Court makes obvious its presumption that all
disclosure requirements are burdensome by beginning its
analysis of “burden” with an evaluation of means-end fit instead. “[A] reasonable assessment of the burdens imposed
by disclosure,” the Court explains, “should begin with an
understanding of the extent to which the burdens are unnecessary, and that requires narrow tailoring.” Ante, at 11;
see also ante, at 17–18 (excusing plaintiffs from showing
——————
2 See Part IV, infra.
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any burden if a disclosure law is not narrowly tailored).
I disagree. A reasonable assessment of the burdens imposed by disclosure should begin by determining whether
those burdens even exist. If a disclosure requirement imposes no burdens at all, then of course there are no “unnecessary” burdens. Likewise, if a disclosure requirement imposes no burden for the Court to remedy, there is no need
for it to be closely scrutinized. By forgoing the requirement
that plaintiffs adduce evidence of tangible burdens, such as
increased vulnerability to harassment or reprisals, the
Court gives itself license to substitute its own policy preferences for those of politically accountable actors.
B
All this would be less troubling if the Court still required
means-end tailoring commensurate to the actual burden
imposed. It does not. Instead, it adopts a new rule that
every reporting or disclosure requirement be narrowly tailored. See ante, at 9 (“While exacting scrutiny does not require that disclosure regimes be the least restrictive means
of achieving their ends, it does require that they be narrowly tailored to the government’s asserted interest”).
1
Disclosure requirements burden associational rights only
indirectly and only in certain contexts. For that reason, this
Court has never necessarily demanded such requirements
to be narrowly tailored. Rather, it has reserved such automatic tailoring for state action that “directly and immediately affects associational rights.” Boy Scouts of America v.
Dale, 530 U. S. 640, 659 (2000); see also Buckley, 424 U. S.,
at 22, 25 (requiring a “closely drawn” fit for political contribution limits, which directly “limit one important means of
associating with a candidate or committee”). When it comes
to reporting and disclosure requirements, the Court has instead employed a more flexible approach, which it has
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named “exacting scrutiny.” See ante, at 7–8 (opinion of
ROBERTS, C. J.).
Exacting scrutiny requires two things: first, there must
be “ ‘a “substantial relation” between the disclosure requirement and a “sufficiently important” government interest,’ ”
and second, “ ‘the strength of the governmental interest
must reflect the seriousness of the actual burden on First
Amendment rights.’ ” Reed, 561 U. S., at 196. Exacting
scrutiny thus incorporates a degree of flexibility into the
means-end analysis. The more serious the burden on First
Amendment rights, the more compelling the government’s
interest must be, and the tighter must be the fit between
that interest and the government’s means of pursuing it.
By contrast, a less substantial interest and looser fit will
suffice where the burden on First Amendment rights is
weaker (or nonexistent). In other words, to decide how
closely tailored a disclosure requirement must be, courts
must ask an antecedent question: How much does the disclosure requirement actually burden the freedom to associate?
This approach reflects the longstanding principle that the
requisite level of scrutiny should be commensurate to the
burden a government action actually imposes on First
Amendment rights. See, e.g., Burdick v. Takushi, 504 U. S.
428, 434 (1992) (“[T]he rigorousness of our inquiry . . . depends upon the extent to which a challenged regulation burdens” First Amendment rights); Board of Trustees of State
Univ. of N. Y. v. Fox, 492 U. S. 469, 477 (1989) (“[C]ommercial speech enjoys a limited measure of protection, commensurate with its subordinate position in the scale of First
Amendment values, and is [thus] subject to modes of regulation that might be impermissible in the realm of noncommercial expression” (internal quotation marks and alterations omitted)); see also Fulton v. Philadelphia, 593 U. S.
___, ___ (2021) (BARRETT, J., concurring) (slip op., at 2) (noting the “nuanced” approach the Court generally takes in the
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“resolution of conflicts between generally applicable laws
and . . . First Amendment rights”).
Compare, for instance, the Court’s approaches in Shelton
v. Tucker and Doe v. Reed. At issue in Shelton was an Arkansas statute passed in 1958 that compelled all public
school teachers, as a condition of employment, to submit annually a list of every organization to which they belonged or
regularly contributed. 364 U. S., at 480–481. The Court
held that the disclosure requirement “comprehensive[ly] interfere[d] with associational freedom,” because record evidence demonstrated a significant risk that the information
would be publicly disclosed, and such disclosure could lead
to public pressure on school boards “to discharge teachers
who belong to unpopular or minority organizations.” Id., at
486–487, 490. Arkansas’s statute did not require that the
information remain confidential; each school board was
“free to deal with the information as it wishe[d].” Id., at
486. Indeed, “a witness who was a member of the Capital
Citizens[’] Council” (an organization dedicated to resisting
school integration)3 “testified that his group intended to
gain access” to the teachers’ affidavits “with a view to eliminating from the school system persons who supported organizations unpopular with the group.” Ibid., n. 7. Moreover, a starkly asymmetric power dynamic existed between
teachers, who were “hired on a year-to-year basis,” and the
hiring authorities to whom their membership lists were
submitted. Id., at 482. The Arkansas Legislature had
made no secret of its desire for teachers’ disclosures to be
used for hiring and firing decisions. One year after enacting
the disclosure requirement at issue in Shelton, the legislature enacted another provision that made it outright unlawful for state governmental bodies to employ members of
the NAACP. Shelton v. McKinley, 174 F. Supp. 351, 353–
——————
3 See Hagley, Massive Resistance—The Rhetoric and the Reality, 27
N. M. L. Rev. 167, 203 (1997).
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354 (ED Ark. 1959). It is thus unsurprising that the Court
found that Arkansas teachers would feel a “constant and
heavy” pressure “to avoid any ties which might displease
those who control [their] professional destin[ies].” Id., at
486; see also Keyishian v. Board of Regents of Univ. of State
of N. Y., 385 U. S. 589, 604 (1967) (“When one must guess
what conduct or utterance may lose him his position, one
necessarily will steer far wider of the [impermissible] zone”
(internal quotation marks omitted)). Because Arkansas’s
purpose (ensuring teachers’ fitness) was “pursued by means
that broadly stifle fundamental personal liberties,” the
Court demanded that Arkansas “more narrowly achiev[e]”
its interest. Shelton, 364 U. S., at 488.
Now consider this Court’s approach in Reed. Reed involved a facial challenge to a Washington law permitting
the public disclosure of referendum petitions that included
signatories’ names and addresses. 561 U. S., at 190–191.
The Court found that Washington had a number of other
mechanisms in place to pursue its stated interest in preventing fraudulent referendum signatures. For instance,
the secretary of state was charged with verifying and canvassing the names on referendum petitions, advocates and
opponents of a measure could observe the canvassing process, and citizens could challenge the secretary’s actions in
court. Id., at 198. Publicly disclosing referendum signatories was thus a mere backstop, giving citizens the opportunity to catch the secretary’s mistakes. Had Washington
been required to achieve its interests narrowly, as in Shelton, it is unlikely the disclosure requirement would have
survived.4
——————
4 For instance, the Court did not ask whether the public disclosure of
signatories’ names and addresses was “in proportion to the” government’s interest in policing fraud. Ante, at 15 (internal quotation marks
omitted). Nor did it feel any need to respond to the dissent’s description
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In crucial contrast to Shelton, however, the Reed Court
found “scant evidence” that disclosure exposed signatories
of typical referendums to “threats, harassment, or reprisals
from either Government officials or private parties.” 561
U. S., at 200–201 (internal quotation marks omitted).
Given the “modest burdens” imposed by the requirement,
id., at 201, the Court required a correspondingly modest
level of tailoring. Under that standard, the disclosure requirement passed muster, and the Court refused to facially
strike it down.
The public disclosure regimes in both Shelton and Reed
served important government goals. Yet the Court’s assessment of each differed considerably because the First
Amendment burdens differed. This flexible approach is
necessary because not all reporting and disclosure regimes
burden associational rights in the same way.
2
The Court now departs from this nuanced approach in favor of a “one size fits all” test. Regardless of whether there
is any risk of public disclosure, and no matter if the burdens
on associational rights are slight, heavy, or nonexistent,
disclosure regimes must always be narrowly tailored.
The Court searches in vain to find a foothold for this new
approach in precedent. The Court first seizes on Shelton’s
statement that a governmental interest “ ‘cannot be pursued by means that broadly stifle fundamental personal liberties when the end can be more narrowly achieved.’ ” Ante,
at 9 (quoting 364 U. S., at 488). The Court could not have

——————
of ways in which Washington’s interest could be met without public disclosure. Reed, 561 U. S., at 234–238 (opinion of THOMAS, J.). It was
enough that public disclosure could “help” advance electoral integrity.
Id., at 198 (majority opinion). The Court is clearly wrong to suggest it
applied narrow tailoring in Reed. See ante, at 11.
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cherry-picked a less helpful quote. By its own terms, Shelton held that an end must be “more narrowly achieved” only
if the means “broadly stifle” First Amendment liberties,
that is, only if the means impose a severe burden on associational rights.5
In any event, the Court need not read a few isolated sentences from that opinion to divine Shelton’s meaning. As
described, see Part II–B–1, supra, the Court in Shelton concluded that a reasonable “fear of public disclosure” and an
asymmetric power dynamic with hiring authorities would
result in a “constant and heavy” pressure on teachers “to
avoid any ties which might displease those who control
[their] professional destin[ies].” 364 U. S., at 486. Recall
that a witness had testified that his white supremacist organization would seek to obtain the identities of teachers
working on civil rights issues in order to eradicate them
from the school system, and that just a year after Arkansas
enacted its disclosure law, it enacted a law prohibiting the
hiring of members of the NAACP as public school teachers.
The problem was not the breadth of the inquiry; it was the
significant risk that teachers would face serious repercussions for their disclosed associations.6
——————
5 The Court claims that “broadly stifle” refers “to the scope of challenged restrictions” rather than “the severity of any demonstrated burden.” Ante, at 11. That reading ignores the verb “stifle” and its object,
“fundamental personal liberties.” The Court wishes the sentence said
that a government interest “cannot be pursued by [broad] means.” It
does not.
The Court also finds meaning in the fact that Shelton criticized Arkansas’ challenged disclosure regime for not being narrowly tailored. Ante,
at 11. But the Shelton Court had already explained why the failure to
narrowly tailor was problematic: because the statute significantly burdened Arkansas teachers’ associational rights. See Shelton, 364 U. S., at
485–487. In no way did the Court suggest that narrow tailoring was
necessary in the absence of a significant burden on associational rights.
6 The statement the Court cites from Baird v. State Bar of Ariz., 401
U. S. 1, 6 (1971) (plurality opinion), must be read in a similar context.

14

AMERICANS FOR PROSPERITY FOUNDATION v. BONTA
SOTOMAYOR, J., dissenting

The Court next looks to McCutcheon v. Federal Election
Comm’n, 572 U. S. 185 (2014), which addressed political
contribution limits, not disclosure regimes. It is no surprise
that the Court subjected the former to narrow tailoring, as
Buckley had already held that contribution limits directly
“impinge on protected associational freedoms.” 424 U. S.,
at 22; see also McCutcheon, 572 U. S., at 204 (explaining
that aggregate limits on contributions “diminish an individual’s right of political association” by “limit[ing] the number
of candidates he supports” or the amount of money he
gives). Buckley itself distinguished the First Amendment
burdens of disclosure requirements and contribution limits.
See 424 U. S., at 64 (noting that, unlike contribution limits,
“disclosure requirements impose no ceiling on campaign-related activities” and concluding only that compelled disclosure “can” infringe associational rights). Apparently, those
distinctions no longer matter.
Neither Shelton nor McCutcheon, then, supports the idea
that all disclosure requirements must be narrowly tailored.
McCutcheon arose in the context of a direct limit on associational freedoms, while the law in Shelton “broadly stifle[d]” associational rights. Ignoring these distinctions, the
Court decides that it will indiscriminately require narrow
——————
See ante, at 10–11. Baird involved the Arizona State Bar’s requirement
that lawyers seeking admission disclose their organizational affiliations
and face denial if they gave the wrong answers. The “state inquiries”
were not just “[b]road and sweeping”; they were designed to identify and
“punis[h]” applicants who “[held] certain beliefs” or were “member[s] of
a particular political organization.” 401 U. S., at 6. As the Court explained, “a State may not inquire about a man’s views or associations
solely for the purpose of withholding a right or benefit because of what
he believes.” Id., at 7. The Court nowhere suggests that California will
“punish” donors for their beliefs. That logic thus has no application here.
The Court also draws on language from NAACP v. Button, 371 U. S.
415 (1963). Ante, at 10. But that case did not involve a disclosure requirement at all. It involved a law that made it a crime for a person to
advise another of the infringement of her legal rights and to refer her to
a group of attorneys, like the legal staff of the NAACP, for assistance.
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tailoring for every single disclosure regime. The Court thus
trades precision for blunt force, creating a significant risk
that it will topple disclosure regimes that should be constitutional, and that, as in Reed, promote important governmental interests.
III
A
Under a First Amendment analysis that is faithful to this
Court’s precedents, California’s Schedule B requirement is
constitutional. Begin with the burden it imposes on associational rights. Petitioners have unquestionably provided
evidence that their donors face a reasonable probability of
threats, harassment, and reprisals if their affiliations are
made public. See ante, at 4. California’s Schedule B regulation, however, is a nonpublic reporting requirement, and
California has implemented security measures to ensure
that Schedule B information remains confidential.7
Nor have petitioners shown that their donors, or any organization’s donors, will face threats, harassment, or reprisals if their names remain in the hands of a few California state officials. The Court notes that, under Shelton,
disclosure requirements can chill association even absent
public disclosure. See ante, at 16. In Shelton, however,
——————
7 Although in the Court’s view, the actual risk of reprisals is apparently
irrelevant, the Court notes that the District Court concluded that California’s attorney general could not ensure the confidentiality of Schedule
B information. See ante, at 17, n. But the Ninth Circuit held this finding
to be clearly erroneous because the District Court rested its conclusion
“solely on the state’s past inability to ensure confidentiality.” 903 F. 3d,
at 1019 (internal quotation marks omitted). The District Court never
explained why the current security measures were insufficient to protect
donors’ confidentiality. As the Ninth Circuit observed, “the changes the
Attorney General has adopted since those breaches occurred” show that
the “risk of inadvertent disclosure of any Schedule B information in the
future is small, and the risk of inadvertent disclosure of the plaintiffs’
Schedule B information in particular is smaller still.” Ibid.; see also n. 1,
supra.
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there was a serious concern that hiring authorities would
punish teachers for their organizational affiliations. See
364 U. S., at 486. By contrast, the Court in no way suggests
that California officials will use Schedule B information to
retaliate against any organization’s donors. If California’s
reporting requirement imposes any burden at all, it is at
most a very slight one.
B
1
Given the modesty of the First Amendment burden, California may justify its Schedule B requirement with a correspondingly modest showing that the means achieve its
ends. See Reed, 561 U. S., at 201. California easily meets
this standard.
California collects Schedule Bs to facilitate supervision of
charities that operate in the State. As the Court acknowledges, this is undoubtedly a significant governmental interest. See ante, at 12–13. In the United States, responsibility
for overseeing charities has historically been vested in
States’ attorneys general, who are tasked with prosecuting
charitable fraud, self-dealing, and misappropriation of
charitable funds. Effective policing is critical to maintaining public confidence in, and continued giving to, charitable
organizations. California’s interest in exercising such oversight is especially compelling given the size of its charitable
sector. Nearly a quarter of the country’s charitable assets
are held by charities registered in California. Brief for
Scholars of the Law of Non-Profit Organizations as Amici
Curiae 10; see ibid. (“As of June 2018, charities registered
in California reported $295 billion in annual income and
net assets of $851 billion”).
The Schedule B reporting requirement is properly tailored to further California’s efforts to police charitable
fraud. See Reed, 561 U. S., at 198–199 (noting that disclo-
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sure “helps” combat fraud, even if it is not the least restrictive method of doing so). The IRS Schedule B form requires
organizations to disclose the names and addresses of their
major donors, the total amount of their contributions, and
whether the donation was cash or in-kind. See 26 CFR
§§1.6033–2(a)(2)(ii), (iii). If the gift is in-kind, Schedule B
requires a description of the property and its fair market
value.
Schedule B and other parts of Form 990 help attorneys in
the Charitable Trusts Section of the California Department
of Justice (Section) uncover whether an officer or director of
a charity is engaged in self-dealing, or whether a charity
has diverted donors’ charitable contributions for improper
use. Appellant-Cross-Appellee’s Excerpts of Record in No.
16–55727 etc. (CA9), pp. 575, 716–718 (16–55727 ER). It
helps them determine whether a donor is using the charity
as a pass-through entity, including as a source of improper
loans that the donor repays as a contribution. Id., at 577–
578, 716–718. It helps them identify red flags, such as discrepancies in reporting contributions across different
schedules. Id., at 578–579, 716–718. And it helps them determine whether a charity has inflated the value of a donor’s in-kind contribution in order, for instance, to overstate
how efficiently the charity expends resources. Id., at 721–
727.
As a former head of the Section described it, Schedule B
combined with the rest of Form 990 provides “[a] roadmap
to the rest of the investigation that follows.” Id., at 717.
Indeed, having Schedule Bs on hand is important to attorneys’ decisions regarding whether to advance an investigation at all. One of the first things an auditor or lawyer does
upon receiving a complaint is review the entire Form 990,
including Schedule B. Id., at 969–970, 996–997, 1062–
1063. One Section leader testified that she used Schedule
Bs “[a]ll the time” for this purpose. App. in No. 19–251, p.
413.
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In sum, the evidence shows that California’s confidential
reporting requirement imposes trivial burdens on petitioners’ associational rights and plays a meaningful role in Section attorneys’ ability to identify and prosecute charities engaged in malfeasance. That is more than enough to satisfy
the First Amendment here.
2
Much of the Court’s tailoring analysis is categorically inappropriate under the correct standard of review. In any
event, the Court greatly understates the importance to California of collecting information on charitable organizations’ top donors.
The Court claims that the collection of Schedule Bs does
not form an “integral” part of California’s fraud detection
efforts and has never done “ ‘anything’ ” to advance investigative efforts.8 Ante, at 13. The record reveals otherwise.
As discussed, Section leaders report that they use Schedule
Bs “[a]ll the time” and rely on them to create roadmaps for
their investigations. App. in No. 19–251, at 413; see also
16–55727 ER, at 717. The Court further complains that
California does not rely on Schedule Bs to “initiate” investigations. Ante, at 15, 19. But disclosure assists California
in its decisions whether to advance or end an investigation.
Perhaps the Court’s main concern is that California has not
identified enough instances in which Schedule B played a
unique role in prosecuting charitable malfeasance. But
“[l]ike a jigsaw puzzle,” investigations often advance “only
by placing in the proper place the many pieces of evidence
——————
8 The Court goes so far as to suggest that the State does not rely on
Schedule B collection to “prevent and police fraud” and to imply the District Court found the same. Ante, at 13–14. Yet the District Court expressly acknowledged that it did “not doubt that the Attorney General
does in fact use the Schedule Bs it collects.” Thomas More Law Center v.
Harris, 2016 WL 6781090, *2 (CD Cal., Nov. 16, 2016).
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that, taken singly, would show comparatively little.” Andresen v. Maryland, 427 U. S. 463, 481, n. 10 (1976).
The Court next insists that California can rely on alternative mechanisms, such as audit letters or subpoenas, to
obtain Schedule B information. But the Section receives as
many as 100 charity-related complaints a month. App. in
No. 19–251, at 307. It is not feasible for the Section, which
has limited staff and resources, to conduct that many audits. See Appellant-Cross-Appellee’s Excerpts of Record in
No. 16–56855 etc. (CA9), pp. 512–513. The subpoena process is also time consuming: Letters must go through multiple layers of review and waiting for a response causes further delays during which a charity can continue its
malfeasance. App. in No. 19–251, at 412.
Implicitly acknowledging that audits and subpoenas are
more cumbersome and time consuming, the Court trivializes the State’s interest in what it calls “ease of administration.” Ante, at 15. Yet in various contexts, the Court has
recognized that an interest in “efficiency” is critical to the
effective operation of public agencies.9 See, e.g., Bailey v.
United States, 568 U. S. 186, 200 (2013) (“[T]he law enforcement interests in conducting a safe and efficient search”
justify detaining “occupants on the premises during the execution of a search warrant”); Civil Service Comm’n v. Letter Carriers, 413 U. S. 548, 564 (1973) (seeking a constitutional balance between the interests of a government
employee in commenting on matters of public concern and
the interest of the government in the efficiency of the services it performs).
In addition to being burdensome, audit letters and subpoenas can also significantly undercut the Section’s work
——————
9 Of course, an interest in efficiency cannot justify constitutional violations, but it is an important governmental interest when deciding
whether a constitutional violation has taken place at all. See Bailey v.
United States, 568 U. S. 186, 199–200 (2013).
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by alerting an organization to the existence of an investigation, giving it a chance to hide assets or tamper with evidence. The Court dismisses this concern as unsubstantiated. Yet one Section head reported that this had
“happened several times,” and another testified to her personal experience with organizations “fabricat[ing]” and “destroy[ing] records” after being tipped off to an investigation.
16–55727 ER, at 590, 998–999.10 A State surely has a compelling interest in ensuring that the subject of an investigation does not destroy evidence or hide funds before investigators have an opportunity to find them. Cf. Kentucky v.
King, 563 U. S. 452, 460 (2011) (“[T]he need to prevent the
imminent destruction of evidence has long been recognized
as a sufficient justification for a warrantless search” (internal quotation marks omitted)). The Court ignores those interests here.
IV
In a final coup de grâce, the Court concludes that California’s reporting requirement is unconstitutional not just as
applied to petitioners, but on its very face. “In the First
Amendment context,” such broad relief requires proof that
the requirement is unconstitutional in “ ‘a substantial number of . . . applications . . . , judged in relation to the statute’s plainly legitimate sweep.’ ” United States v. Stevens,
559 U. S. 460, 473 (2010). “Facial challenges are disfavored
for several reasons,” prime among them because they “often
rest on speculation.” Washington State Grange v. Washing-

——————
10 The Court asserts that “the actions of investigators” do not “suggest
a risk of tipping off charities” because the Section’s standard practice is
to send an audit letter early in an investigation. Ante, at 14. Where the
Section suspects serious fraud, however, it obtains a temporary restraining order to freeze assets before ever contacting the charity. See 16–
55727 ER, at 591. The Section’s actions thus demonstrate exactly the
fear of tipping off charities that this Court so hastily dismisses.
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ton State Republican Party, 552 U. S. 442, 450 (2008). Speculation is all the Court has. The Court points to not a single
piece of record evidence showing that California’s reporting
requirement will chill “a substantial number” of top donors
from giving to their charities of choice.11 Yet it strikes the
requirement down in every application.
The average donor is probably at most agnostic about
having their information confidentially reported to California’s attorney general. A significant number of the charities registered in California engage in uncontroversial pursuits. They include hospitals and clinics; educational
institutions; orchestras, operas, choirs, and theatrical
groups; museums and art exhibition spaces; food banks and
other organizations providing services to the needy, the elderly, and the disabled; animal shelters; and organizations
that help maintain parks and gardens. Brief for Public Citizen et al. as Amici Curiae 12–13. It is somewhat hard to
fathom that donors to the Anderson Elementary School
PTA, the Loomis-Eureka Lakeside Little League, or the
Santa Barbara County Horticultural Society (“[c]elebrating
plants since 1880”) are less likely to give because their do-

——————
11 The Court highlights the “filings of hundreds of organizations as
amici curiae in support of ” petitioners in this suit. Ante, at 17. Those
briefs, of course, are not record evidence. Moreover, even if those organizations had each provided evidence that California’s reporting requirement would subject their top donors to harassment and reprisals (they
did not), this still would not demonstrate that a substantial proportion
of the reporting requirement’s applications are unconstitutional when
“ ‘judged in relation to [its] plainly legitimate sweep.’ ” United States v.
Stevens, 559 U. S. 460, 473 (2010). Some 60,000 charities renew their
registrations with California each year, and nearly all must file a Schedule B. See ante, at 13. The amici are just a small fraction of the disclosure requirement’s reach.
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nations are confidentially reported to California’s Charitable Trusts Section.12
In fact, research shows that the vast majority of donors
prefer to publicize their charitable contributions. See Drennan, Where Generosity and Pride Abide: Charitable Naming Rights, 80 U. Cin. L. Rev. 45, 50 (2011) (“Research reveals that anonymous largesse from the wealthy has
become rare”); Posner, Altruism, Status, and Trust in the
Law of Gifts and Gratuitous Promises, 1997 Wis. L. Rev.
567, 574, n. 17 (“[C]haritable gifts are rarely made anonymously”). One study found that anonymous gifting accounted for less than 1% of all donations to Yale Law
School, Harvard Law School, and Carnegie Mellon University. Glazer & Konrad, A Signaling Explanation for Charity, 86 Am. Econ. Rev. 1019, 1021 (1996). Symptomatic of
this trend is the explosion in charitable naming rights since
the mid-1990s. Drennan, 80 U. Cin. L. Rev., at 50, 55. As
one author has recounted, “every nook and cranny of [public] buildings” is now “tagged by some wealthy, generous
and obviously not publicity-shy donor.” Isherwood, The
Graffiti of the Philanthropic Class, N. Y. Times, Dec. 2,
2007.
Of course, it is always possible that an organization is inherently controversial or for an apparently innocuous organization to explode into controversy. The answer, however, is to ensure that confidentiality measures are sound
or, in the case of public disclosures, to require a procedure
for governments to address requests for exemptions in a
timely manner. It is not to hamper all government law enforcement efforts by forbidding confidential disclosures en
masse.
——————
12 See California Dept. of Justice, Office of Atty. Gen., Charity Registration Reports (June 15, 2021), https://oag.ca.gov/charities/reports#crr;
Santa Barbara County Horticultural Society (June 15, 2021),
https://www.sbchs.org.
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Indeed, this Court has already rejected such an indiscriminate approach in the specific context of disclosure requirements. Just over a decade ago, in Reed, petitioners
demonstrated that their own supporters would face reprisal
if their opposition to expanding domestic partnership laws
became public. That evidence did not support a facial challenge to Washington’s public disclosure law, however, because the “typical referendum petitio[n] concern[ed] tax policy, revenue, budget, or other state law issues,” and “there
[was] no reason to assume that any burdens imposed by disclosure of typical referendum petitions would be remotely
like the burdens plaintiffs fear in this case.” 561 U. S., at
200–201 (internal quotation marks omitted); see also id., at
202–203 (ALITO, J., concurring) (“Many referendum petitions concern relatively uncontroversial matters, and plaintiffs have provided no reason to think that disclosure of signatory information in those contexts would significantly
chill the willingness of voters to sign. Plaintiffs’ facial challenge therefore must fail” (citation omitted)).
So too here. Many charitable organizations “concern relatively uncontroversial matters” and petitioners “have provided no reason to think that” confidential disclosure of donor information “would significantly chill the willingness
of ” most donors to give. Nor does the Court provide such a
reason. It merely highlights threats that public disclosure
would pose to these two petitioners’ supporters. Those
threats provide “scant evidence” of anything beyond “the
specific harm” that petitioners’ donors might experience
were their Schedule B information publicly disclosed. Id.,
at 200–201. Petitioners’ “facial challenge therefore must
fail.” Id., at 203 (ALITO, J., concurring).
How, then, can their facial challenge succeed? Only because the Court has decided, in a radical departure from
precedent, that there no longer need be any evidence that a
disclosure requirement is likely to cause an objective burden on First Amendment rights before it can be struck
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down.
*
*
*
Today’s decision discards decades of First Amendment jurisprudence recognizing that reporting and disclosure requirements do not directly burden associational rights.
There is no other explanation for the Court’s conclusion
that, first, plaintiffs do not need to show they are actually
burdened by a disclosure requirement; second, every disclosure requirement demands narrow tailoring; and third, a
facial challenge can succeed in the absence of any evidence
a state law burdens the associational rights of a substantial
proportion of affected individuals.
That disclosure requirements directly burden associational rights has been the view of JUSTICE THOMAS, see id.,
at 232 (dissenting opinion), but it has never been the view
of this Court. Just 11 years ago, eight Members of the
Court, including two Members of the current majority, recognized that disclosure requirements do not directly interfere with First Amendment rights. See id., at 196 (majority
opinion). In an opinion barely mentioned in today’s decision, the Court in Reed did the opposite of what the Court
does today. First, it demanded objective evidence that disclosure risked exposing supporters to threats and reprisals;
second, it required only a loose means-end fit in light of the
“modest” burden it found; and third, it rejected a facial challenge given petitioners’ failure to establish that signatories
to the “typical” referendum had any reason to fear disclosure. See id., at 200–201. In so doing, the Court ensured
that it would not “short circuit the democratic process by
preventing laws embodying the will of the people from being implemented in a manner consistent with the Constitution.” Washington State Grange, 552 U. S., at 451.
The Court 11 years later apparently has a different view
of its role. It now calls upon the federal courts to serve “as
virtually continuing monitors of the wisdom and soundness
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of [governmental] action.” Laird, 408 U. S., at 15. There is
no question that petitioners have shown that their donors
reasonably fear reprisals if their identities are publicly exposed. The Court and I, however, disagree about the likelihood of that happening and the role Schedule Bs play in the
investigation of charitable malfeasance. If the Court had
simply granted as-applied relief to petitioners based on its
reading of the facts, I would be sympathetic, although my
own views diverge. But the Court’s decision is not nearly
so narrow or modest. Instead, the Court jettisons completely the longstanding requirement that plaintiffs demonstrate an actual First Amendment burden before the Court
will subject government action to close scrutiny. It then invalidates a regulation in its entirety, even though it can
point to no record evidence demonstrating that the regulation is likely to chill a substantial proportion of donors.
These moves are wholly inconsistent with the Court’s precedents and our Court’s long-held view that disclosure requirements only indirectly burden First Amendment
rights. With respect, I dissent.
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Respondents Janice Madrid and Richard Williamson, officers with the
New Mexico State Police, arrived at an Albuquerque apartment complex to execute an arrest warrant and approached petitioner Roxanne
Torres, then standing near a Toyota FJ Cruiser. The officers attempted to speak with her as she got into the driver’s seat. Believing
the officers to be carjackers, Torres hit the gas to escape. The officers
fired their service pistols 13 times to stop Torres, striking her twice.
Torres managed to escape and drove to a hospital 75 miles away, only
to be airlifted back to a hospital in Albuquerque, where the police arrested her the next day. Torres later sought damages from the officers
under 42 U. S. C. §1983. She claimed that the officers used excessive
force against her and that the shooting constituted an unreasonable
seizure under the Fourth Amendment. Affirming the District Court’s
grant of summary judgment to the officers, the Tenth Circuit held that
“a suspect’s continued flight after being shot by police negates a Fourth
Amendment excessive-force claim.” 769 Fed. Appx. 654, 657.
Held: The application of physical force to the body of a person with intent
to restrain is a seizure even if the person does not submit and is not
subdued. Pp. 3–18.
(a) The Fourth Amendment protects “[t]he right of the people to be
secure in their persons, houses, papers, and effects, against unreasonable searches and seizures.” This Court’s precedents have interpreted
the term “seizure” by consulting the common law of arrest, the “quintessential” seizure of the person. Payton v. New York, 445 U. S. 573,
585; California v. Hodari D., 499 U. S. 621, 624. In Hodari D., this
Court explained that the common law considered the application of
physical force to the body of a person with the intent to restrain to be
an arrest—not an attempted arrest—even if the person does not yield.
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Id., at 624–625. A review of the pertinent English and American decisions confirms that the slightest touching was a constructive detention
that would complete the arrest. See, e.g., Genner v. Sparks, 6 Mod.
173, 87 Eng. Rep. 928.
The analysis does not change because the officers used force from a
distance to restrain Torres. The required “corporal seising or touching
the defendant’s body,” 3 W. Blackstone, Commentaries on the Laws of
England 288 (1768), can be as readily accomplished by a bullet as by
the end of a finger. The focus of the Fourth Amendment is “the privacy
and security of individuals,” not the particular form of governmental
intrusion. Camara v. Municipal Court of City and County of San Francisco, 387 U. S. 523, 528.
The application of force, standing alone, does not satisfy the rule
recognized in this decision. A seizure requires the use of force with
intent to restrain, as opposed to force applied by accident or for some
other purpose. County of Sacramento v. Lewis, 523 U. S. 833, 844. The
appropriate inquiry is whether the challenged conduct objectively
manifests an intent to restrain. Michigan v. Chesternut, 486 U. S. 567,
574. This test does not depend on either the subjective motivation of
the officer or the subjective perception of the suspect. Finally, a seizure by force lasts only as long as the application of force unless the
suspect submits. Hodari D., 499 U. S., at 625. Pp. 3–11.
(b) In place of the rule that the application of force completes an
arrest, the officers would assess all seizures under one test: intentional
acquisition of control. This alternative approach finds support in neither the history of the Fourth Amendment nor this Court’s precedents.
Pp. 11–16.
(1) The officers attempt to recast the common law doctrine recognized in Hodari D. as a rule applicable only to civil arrests. But the
common law did not define the arrest of a debtor any differently from
the arrest of a felon. Treatises and courts discussing criminal arrests
articulated a rule indistinguishable from the one applied to civil arrests at common law. Pp. 11–14.
(2) The officers’ contrary test would limit seizures of a person to
“an intentional acquisition of physical control.” Brower v. County of
Inyo, 489 U. S. 593, 596. While that test properly describes seizures
by control, seizures by force enjoy a separate common law pedigree
that gives rise to a separate rule. A seizure by acquisition of control
involves either voluntary submission to a show of authority or the termination of freedom of movement. But as common law courts recognized, any such requirement of control would be difficult to apply to
seizures by force. The officers’ test will often yield uncertainty about
whether an officer succeeded in gaining control over a suspect. For
centuries, the rule recognized in this opinion has avoided such line-
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drawing problems. Pp. 14–16.
(c) The officers seized Torres by shooting her with the intent to restrain her movement. This Court does not address the reasonableness
of the seizure, the damages caused by the seizure, or the officers’ entitlement to qualified immunity. Pp. 17–18.
769 Fed. Appx. 654, vacated and remanded.
ROBERTS, C. J., delivered the opinion of the Court, in which BREYER,
SOTOMAYOR, KAGAN, and KAVANAUGH, JJ., joined. GORSUCH, J., filed a
dissenting opinion, in which THOMAS and ALITO, JJ., joined. BARRETT, J.,
took no part in the consideration or decision of the case.
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CHIEF JUSTICE ROBERTS delivered the opinion of the
Court.
The Fourth Amendment prohibits unreasonable “seizures” to safeguard “[t]he right of the people to be secure in
their persons.” Under our cases, an officer seizes a person
when he uses force to apprehend her. The question in this
case is whether a seizure occurs when an officer shoots
someone who temporarily eludes capture after the shooting.
The answer is yes: The application of physical force to the
body of a person with intent to restrain is a seizure, even if
the force does not succeed in subduing the person.
I
At dawn on July 15, 2014, four New Mexico State Police
officers arrived at an apartment complex in Albuquerque to
execute an arrest warrant for a woman accused of white collar crimes, but also “suspected of having been involved in
drug trafficking, murder, and other violent crimes.” App.
to Pet. for Cert. 11a. What happened next is hotly contested. We recount the facts in the light most favorable to
petitioner Roxanne Torres because the court below granted
summary judgment to Officers Janice Madrid and Richard
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Williamson, the two respondents here. Tolan v. Cotton, 572
U. S. 650, 655–656 (2014) (per curiam).
The officers observed Torres standing with another person near a Toyota FJ Cruiser in the parking lot of the complex. Officer Williamson concluded that neither Torres nor
her companion was the target of the warrant. As the officers approached the vehicle, the companion departed, and
Torres—at the time experiencing methamphetamine withdrawal—got into the driver’s seat. The officers attempted
to speak with her, but she did not notice their presence until
one of them tried to open the door of her car.
Although the officers wore tactical vests marked with police identification, Torres saw only that they had guns. She
thought the officers were carjackers trying to steal her car,
and she hit the gas to escape them. Neither Officer Madrid
nor Officer Williamson, according to Torres, stood in the
path of the vehicle, but both fired their service pistols to
stop her. All told, the two officers fired 13 shots at Torres,
striking her twice in the back and temporarily paralyzing
her left arm.
Steering with her right arm, Torres accelerated through
the fusillade of bullets, exited the apartment complex, drove
a short distance, and stopped in a parking lot. After asking
a bystander to report an attempted carjacking, Torres stole
a Kia Soul that happened to be idling nearby and drove 75
miles to Grants, New Mexico. The good news for Torres was
that the hospital in Grants was able to airlift her to another
hospital where she could receive appropriate care. The bad
news was that the hospital was back in Albuquerque, where
the police arrested her the next day. She pleaded no contest
to aggravated fleeing from a law enforcement officer, assault on a peace officer, and unlawfully taking a motor
vehicle.
Torres later sought damages from Officers Madrid and
Williamson under 42 U. S. C. §1983, which provides a cause
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of action for the deprivation of constitutional rights by persons acting under color of state law. She claimed that the
officers applied excessive force, making the shooting an unreasonable seizure under the Fourth Amendment. The District Court granted summary judgment to the officers, and
the Court of Appeals for the Tenth Circuit affirmed on the
ground that “a suspect’s continued flight after being shot by
police negates a Fourth Amendment excessive-force claim.”
769 Fed. Appx. 654, 657 (2019). The court relied on Circuit
precedent providing that “no seizure can occur unless there
is physical touch or a show of authority,” and that “such
physical touch (or force) must terminate the suspect’s movement” or otherwise give rise to physical control over the suspect. Brooks v. Gaenzle, 614 F. 3d 1213, 1223 (2010).
We granted certiorari. 589 U. S. ___ (2019).
II
The Fourth Amendment protects “[t]he right of the people
to be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures.” This case
concerns the “seizure” of a “person,” which can take the
form of “physical force” or a “show of authority” that “in
some way restrain[s] the liberty” of the person. Terry v.
Ohio, 392 U. S. 1, 19, n. 16 (1968). The question before us
is whether the application of physical force is a seizure if
the force, despite hitting its target, fails to stop the person.
We largely covered this ground in California v. Hodari
D., 499 U. S. 621 (1991). There we interpreted the term
“seizure” by consulting the common law of arrest, the “quintessential ‘seizure of the person’ under our Fourth Amendment jurisprudence.” Id., at 624. As Justice Scalia explained for himself and six other Members of the Court, the
common law treated “the mere grasping or application of
physical force with lawful authority” as an arrest, “whether
or not it succeeded in subduing the arrestee.” Ibid.; see id.,
at 625 (“merely touching” sufficient to constitute an arrest).
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Put another way, an officer’s application of physical force to
the body of a person “ ‘for the purpose of arresting him’ ” was
itself an arrest—not an attempted arrest—even if the person did not yield. Id., at 624 (quoting Whithead v. Keyes, 85
Mass. 495, 501 (1862)).
The common law distinguished the application of force
from a show of authority, such as an order for a suspect to
halt. The latter does not become an arrest unless and until
the arrestee complies with the demand. As the Court explained in Hodari D., “[a]n arrest requires either physical
force . . . or, where that is absent, submission to the assertion of authority.” 499 U. S., at 626 (emphasis in original).
Hodari D. articulates two pertinent principles. First,
common law arrests are Fourth Amendment seizures. And
second, the common law considered the application of force
to the body of a person with intent to restrain to be an arrest, no matter whether the arrestee escaped. We need not
decide whether Hodari D., which principally concerned a
show of authority, controls the outcome of this case as a
matter of stare decisis, because we independently reach the
same conclusions.
At the adoption of the Fourth Amendment, a “seizure”
was the “act of taking by warrant” or “of laying hold on suddenly”—for example, when an “officer seizes a thief.” 2 N.
Webster, An American Dictionary of the English Language
67 (1828) (Webster) (emphasis deleted). A seizure did not
necessarily result in actual control or detention. It is true
that, when speaking of property, “[f]rom the time of the
founding to the present, the word ‘seizure’ has meant a ‘taking possession.’ ” Hodari D., 499 U. S., at 624 (quoting 2
Webster 67). But the Framers selected a term—seizure—
broad enough to apply to all the concerns of the Fourth
Amendment: “persons,” as well as “houses, papers, and effects.” As applied to a person, “[t]he word ‘seizure’ readily
bears the meaning of a laying on of hands or application of
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physical force to restrain movement, even when it is ultimately unsuccessful.” 499 U. S., at 626. Then, as now, an
ordinary user of the English language could remark: “She
seized the purse-snatcher, but he broke out of her grasp.”
Ibid.
The “seizure” of a “person” plainly refers to an arrest.
That linkage existed at the founding. Samuel Johnson, for
example, defined an “arrest” as “[a]ny . . . seizure of the person.” 1 A Dictionary of the English Language 108 (4th ed.
1773). And that linkage persists today. As we have repeatedly recognized, “the arrest of a person is quintessentially
a seizure.” Payton v. New York, 445 U. S. 573, 585 (1980)
(internal quotation marks omitted); see Hodari D., 499
U. S., at 624.
Because arrests are seizures of a person, Hodari D.
properly looked to the common law of arrest for “historical
understandings ‘of what was deemed an unreasonable
search and seizure when the Fourth Amendment was
adopted.’ ” Carpenter v. United States, 585 U. S. ___, ___
(2018) (slip op., at 6) (quoting Carroll v. United States, 267
U. S. 132, 149 (1925); alteration omitted). Sometimes the
historical record will not yield a well-settled legal rule. See,
e.g., Atwater v. Lago Vista, 532 U. S. 318, 327–328 (2001);
Payton, 445 U. S., at 593–596. We do not face that problem
here. The cases and commentary speak with virtual unanimity on the question before us today.
The common law rule identified in Hodari D.—that the
application of force gives rise to an arrest, even if the officer
does not secure control over the arrestee—achieved recognition to such an extent that English lawyers could confidently (and accurately) proclaim that “[a]ll the authorities,
from the earliest time to the present, establish that a corporal touch is sufficient to constitute an arrest, even though
the defendant do not submit.” Nicholl v. Darley, 2 Y. & J.
399, 400, 148 Eng. Rep. 974 (Exch. 1828) (citing Hodges v.
Marks, Cro. Jac. 485, 79 Eng. Rep. 414 (K. B. 1615)). The

6

TORRES v. MADRID
Opinion of the Court

slightest application of force could satisfy this rule. In Genner v. Sparks, 6 Mod. 173, 87 Eng. Rep. 928 (Q. B. 1704),
the defendant did not submit to the authority of an arrest
warrant, but the court explained that the bailiff would have
made an arrest if he “had but touched the defendant even
with the end of his finger.” Ibid., 87 Eng. Rep., at 929. So
too, if a “bailiff caught one by the hand (whom he had a
warrant to arrest) as he held it out of a window,” that alone
would accomplish an arrest. Anonymus, 1 Vent. 306, 86
Eng. Rep. 197 (K. B. 1677). The touching of the person—
frequently called a laying of hands—was enough. See Dunscomb v. Smith, Cro. Car. 164, 79 Eng. Rep. 743 (K. B.
1629). Only later did English law grow to recognize arrest
without touching through a submission to a show of authority. See Horner v. Battyn, Bull. N. P. 62 (K. B. 1738), reprinted in W. Loyd, Cases on Civil Procedure 798 (1916).
Even so, the traditional rule persisted that all an arrest required was “corporal seising or touching the defendant’s
body.” 3 W. Blackstone, Commentaries on the Laws of England 288 (1768) (Blackstone).
Early American courts adopted this mere-touch rule from
England, just as they embraced other common law principles of search and seizure. See Wilson v. Arkansas, 514
U. S. 927, 933 (1995). Justice Baldwin, instructing a jury
in his capacity as Circuit Justice, defined an arrest to include “touching or putting hands upon [the arrestee] in the
execution of process.” United States v. Benner, 24 F. Cas.
1084, 1086–1087 (No. 14,568) (CC ED Pa. 1830). State
courts agreed that “any touching, however slight, is
enough,” Butler v. Washburn, 25 N. H. 251, 258 (1852), provided the officer made his intent to arrest clear, see Jones
v. Jones, 35 N. C. 448, 448–449 (1852). Courts continued to
hold that an arrest required only the application of force—
not control or custody—through the framing of the Fourteenth Amendment, which incorporated the protections of
the Fourth Amendment against the States. See Whithead,
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85 Mass., at 501; Searls v. Viets, 2 Thomp. & C. 224, 226
(N. Y. Sup. Ct. 1873); State v. Dennis, 16 Del. 433, 436–437,
43 A. 261, 262 (1895); see also H. Voorhees, The Law of Arrest in Civil and Criminal Actions §74, p. 44 (1904).
Stated simply, the cases “abundantly shew that the
slightest touch [was] an arrest in point of law.” Nicholl, 2
Y. & J., at 404, 148 Eng. Rep., at 976. Indeed, it was not
even required that the officer have, at the time of such an
arrest, “the power of keeping the party so arrested under
restraint.” Sandon v. Jervis, El. Bl. & El. 935, 940, 120 Eng.
Rep. 758, 760 (Q. B. 1858). The consequences would be
“pernicious,” an English judge worried, if the question of
control “were perpetually to be submitted to a jury.” Ibid.;
cf. 3 Blackstone 120 (describing how “[t]he least touching of
another’s person” could satisfy the common law definition
of force to commit battery, “for the law cannot draw the line
between different degrees of violence”).
This case, of course, does not involve “laying hands,”
Sheriff v. Godfrey, 7 Mod. 288, 289, 87 Eng. Rep. 1247 (K. B.
1739), but instead a shooting. Neither the parties nor the
United States as amicus curiae suggests that the officers’
use of bullets to restrain Torres alters the analysis in any
way. And we are aware of no common law authority addressing an arrest under such circumstances, or indeed any
case involving an application of force from a distance.
The closest decision seems to be Countess of Rutland’s
Case, 6 Co. Rep. 52b, 77 Eng. Rep. 332 (Star Chamber
1605). In that case, serjeants-at-mace tracked down Isabel
Holcroft, Countess of Rutland, to execute a writ for a judgment of debt. They “shewed her their mace, and touching
her body with it, said to her, we arrest you, madam.” Id.,
at 54a, 77 Eng. Rep., at 336. We think the case is best understood as an example of an arrest made by touching with
an object, for the serjeants-at-mace announced the arrest at
the time they touched the countess with the mace. See, e.g.,
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Hodges, Cro. Jac., at 485, 79 Eng. Rep., at 414 (similar announcement upon laying of hands). Maybe the arrest could
be viewed as a submission to a show of authority, because a
mace served not only as a weapon but also as an insignia of
office. See Kelly, The Great Mace, and Other Corporation
Insignia of the Borough of Leicester, 3 Transactions of the
Royal Hist. Soc. 295, 296–301 (1874). But that view is difficult to reconcile with the fact that English courts did not
recognize arrest by submission to a show of authority until
the following century. See supra, at 6.*
However one reads Countess of Rutland, we see no basis
for drawing an artificial line between grasping with a hand
and other means of applying physical force to effect an arrest. The dissent (though not the officers) argues that the
common law limited arrests by force to the literal placement of hands on the suspect, because no court published
an opinion discussing a suspect who continued to flee after
being hit with a bullet or some other weapon. See post, at
18–20 (opinion of GORSUCH, J.). This objection calls to mind
the unavailing defense of the person who “persistently denied that he had laid hands upon a priest, for he had only
cudgelled and kicked him.” 2 S. Pufendorf, De Jure Naturae et Gentium 795 (C. Oldfather & W. Oldfather transl.
1934). The required “corporal seising or touching the defendant’s body” can be as readily accomplished by a bullet
as by the end of a finger. 3 Blackstone 288.
We will not carve out this greater intrusion on personal
security from the mere-touch rule just because founding——————
*The arrest was not Isabel’s first brush with the law or money troubles. A decade earlier, Elizabeth Charlton sued to recover for the estate
of her husband, the fourth Earl of Rutland, an assortment of jewels allegedly taken by Isabel, the widow of the third Earl of Rutland. Elizabeth bested Isabel in the clash of the countesses, and Isabel was found
liable for 940 pounds, worth about $400,000 today. Elizabeth Countess
of Rutland v. Isabel Countess of Rutland, Cro. Eliz. 377, 78 Eng. Rep. 624
(C. P. 1595).
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era courts did not confront apprehension by firearm. While
firearms have existed for a millennium and were certainly
familiar at the founding, we have observed that law enforcement did not carry handguns until the latter half of the
19th century, at which point “it bec[a]me possible to use
deadly force from a distance as a means of apprehension.”
Tennessee v. Garner, 471 U. S. 1, 14–15 (1985). So it should
come as no surprise that neither we nor the dissent has located a common law case in which an officer used a gun to
apprehend a suspect. Cf. post, at 20 (discussing Dickenson
v. Watson, Jones, T. 205, 84 Eng. Rep. 1218, 1218–1219
(K. B. 1682), in which a tax collector accidentally discharged hailshot into a passerby’s eye). But the focus of the
Fourth Amendment is “the privacy and security of individuals,” not the particular manner of “arbitrary invasion[ ] by
governmental officials.” Camara v. Municipal Court of City
and County of San Francisco, 387 U. S. 523, 528 (1967). As
noted, our precedent protects “that degree of privacy
against government that existed when the Fourth Amendment was adopted,” Kyllo v. United States, 533 U. S. 27, 34
(2001)—a protection that extends to “[s]ubtler and more
far-reaching means of invading privacy” adopted only later,
Olmstead v. United States, 277 U. S. 438, 473 (1928)
(Brandeis, J., dissenting). There is nothing subtle about a
bullet, but the Fourth Amendment preserves personal security with respect to methods of apprehension old and new.
We stress, however, that the application of the common
law rule does not transform every physical contact between
a government employee and a member of the public into a
Fourth Amendment seizure. A seizure requires the use of
force with intent to restrain. Accidental force will not qualify. See County of Sacramento v. Lewis, 523 U. S. 833, 844
(1998). Nor will force intentionally applied for some other
purpose satisfy this rule. In this opinion, we consider only
force used to apprehend. We do not accept the dissent’s invitation to opine on matters not presented here—pepper
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spray, flash-bang grenades, lasers, and more. Post, at 23.
Moreover, the appropriate inquiry is whether the challenged conduct objectively manifests an intent to restrain,
for we rarely probe the subjective motivations of police officers in the Fourth Amendment context. See Nieves v.
Bartlett, 587 U. S. ___, ___ (2019) (slip op., at 10). Only an
objective test “allows the police to determine in advance
whether the conduct contemplated will implicate the
Fourth Amendment.” Michigan v. Chesternut, 486 U. S.
567, 574 (1988). While a mere touch can be enough for a
seizure, the amount of force remains pertinent in assessing
the objective intent to restrain. A tap on the shoulder to get
one’s attention will rarely exhibit such an intent. See INS
v. Delgado, 466 U. S. 210, 220 (1984); Jones, 35 N. C., at
448–449.
Nor does the seizure depend on the subjective perceptions
of the seized person. Here, for example, Torres claims to
have perceived the officers’ actions as an attempted carjacking. But the conduct of the officers—ordering Torres to stop
and then shooting to restrain her movement—satisfies the
objective test for a seizure, regardless whether Torres comprehended the governmental character of their actions.
The rule we announce today is narrow. In addition to the
requirement of intent to restrain, a seizure by force—absent
submission—lasts only as long as the application of force.
That is to say that the Fourth Amendment does not recognize any “continuing arrest during the period of fugitivity.”
Hodari D., 499 U. S., at 625. The fleeting nature of some
seizures by force undoubtedly may inform what damages a
civil plaintiff may recover, and what evidence a criminal defendant may exclude from trial. See, e.g., Utah v. Strieff,
579 U. S. ___, ___ (2016) (slip op., at 4). But brief seizures
are seizures all the same.
Applying these principles to the facts viewed in the light
most favorable to Torres, the officers’ shooting applied
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physical force to her body and objectively manifested an intent to restrain her from driving away. We therefore conclude that the officers seized Torres for the instant that the
bullets struck her.
III
In place of the rule that the application of force completes
an arrest even if the arrestee eludes custody, the officers
would introduce a single test for all types of seizures: intentional acquisition of control. This alternative rule is inconsistent with the history of the Fourth Amendment and our
cases.
A
The officers and their amici stress that common law rules
are not automatically “elevated to constitutional proscriptions,” Hodari D., 499 U. S., at 626, n. 2, especially if they
are “distorted almost beyond recognition when literally applied,” Garner, 471 U. S., at 15. In their view, the common
law doctrine recognized in Hodari D. is just “a narrow legal
rule intended to govern liability in civil cases involving
debtors.” Brief for National Association of Counties et al.
as Amici Curiae 12. The dissent presses the same argument. See post, at 14–17.
But the common law did not define the arrest of a debtor
any differently from the arrest of a felon. Whether the arrest was authorized by a criminal indictment or a civil writ,
“there must be a corporal seizing, or touching the defendant’s person; or, what is tantamount, a power of taking immediate possession of the body, and the party’s submission
thereto, and a declaration of the officer that he makes an
arrest.” 1 J. Backus, A Digest of Laws Relating to the Offices and Duties of Sheriff, Coroner and Constable 115–116
(1812). Treatises on the law governing criminal arrests
cited Genner v. Sparks, 6 Mod. 173, 87 Eng. Rep. 928—the
preeminent mere-touch case involving a debtor—for the
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proposition that, “[i]n making the arrest, the constable or
party making it should actually seize or touch the offender’s
body, or otherwise restrain his liberty.” 1 R. Burn, The Justice of the Peace 275 (28th ed. 1837). When English courts
confronted arrests for criminal offenses, they too relied on
precedents concerning arrests for civil offenses. See
Bridgett v. Coyney, 1 Man. & Ryl. 1, 5–6 (K. B. 1827); Arrowsmith v. Le Mesurier, 2 Bos. & Pul. 211, 211–212, 127
Eng. Rep. 605, 606 (C. P. 1806). American courts likewise
articulated a materially identical definition in criminal
cases—that “[t]he arrest itself is the laying hands on the
defendant,” State v. Townsend, 5 Del. 487, 488 (Ct. Gen.
Sess. 1854), or that an arrest is “the taking, seizing, or detaining of the person of another, either by touching him or
putting hands on him,” McAdams v. State, 30 Okla. Crim.
207, 210, 235 P. 241, 242 (1925).
This uniform definition also explains why an arrest by
mere touch carried legal consequences in both the criminal
and civil contexts. The point of an arrest was of course to
take custody of a person to secure his appearance at a proceeding. But some arrests did not culminate in actual control of the individual, let alone a trip to the gaol or compter.
See Nicholl, 2 Y. & J., at 403–404, 148 Eng. Rep., at 975–
976. When an officer let an arrestee get away, the officer
risked becoming a defendant himself in an action for “escape.” See Perkins, The Law of Arrest, 25 Iowa L. Rev. 201,
204 (1940). The laying of hands constituted a taking custody and would expose the officer to liability for the escape
of felons and debtors alike. See 1 M. Hale, Pleas of the
Crown 590–591, 597, 603 (1736); 2 id., at 93 (no liability for
escape “if the felon were not once in the hands of an officer”);
see also Perkins, 25 Iowa L. Rev., at 206.
The tort of false imprisonment, which the dissent rightly
acknowledges as the “ ‘closest analogy’ to an arrest without
probable cause,” post, at 12 (quoting Wallace v. Kato, 549
U. S. 384, 388–389 (2007)), reinforces the conclusion that
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the common law considered touching to be a seizure. Stated
generally, false imprisonment required “confinement,” such
as “taking a person into custody under an asserted legal authority.” Restatement of Torts §§35, 41 (1934); see 3 Blackstone 127. But that element of confinement demanded no
more than that the defendant “had for one moment taken
possession of the plaintiff ’s person”—including, “for example, if he had tapped her on the shoulder, and said, ‘You are
my prisoner.’ ” Simpson v. Hill, 1 Esp. 431, 431–432, 170
Eng. Rep. 409 (N. P. 1795); see Restatement of Torts §41,
Comment h (noting that “the touching alone of the person
against whom [legal authority] was asserted would be sufficient to constitute” confinement by arrest when the authority was valid). While the dissent emphasizes that “the
court [in Simpson] proceeded to reject the plaintiff ’s claim
for false imprisonment,” post, at 13, that was only because
“the constable never touched the plaintiff, or took her into
custody.” 1 Esp., at 431, 170 Eng. Rep., at 409.
To be sure, the mere-touch rule was particularly well documented in cases involving the execution of civil process.
An officer pursuing a debtor could not forcibly enter the
debtor’s home unless the debtor had escaped arrest, such as
by fleeing after being touched. See Semayne’s Case, 5 Co.
Rep. 91a, 91b, 77 Eng. Rep. 194, 196 (K. B. 1604); see also
Miller v. United States, 357 U. S. 301, 307 (1958). Officers
seeking to execute criminal process, on the other hand, possessed greater pre-arrest authority to enter a felon’s home.
See Payton, 445 U. S., at 598. But the fact that the common
law rules of arrest generated more litigation in the civil context proves only that creditors had ready recourse to the
courts to pursue escape actions for unsatisfactory arrests.
There is no reason to suspect that English jurists silently
adopted a special definition of arrest only for debt collection—indeed, they told us just the opposite. See supra, at
12. Nothing specific to debt collection elevated escape from
arrest into a justification for entry of the home. Whenever
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a person was “lawfully arrested for any Cause and afterwards escape[d], and shelter[ed] himself in a House,” the
officer could break open the doors of the house. 2 W. Hawkins, Pleas of the Crown 87 (1721) (emphasis added).
In any event, the officers and the dissent misapprehend
the history of the Fourth Amendment by minimizing the
role of practices in civil cases. “[A]rrests in civil suits were
still common in America” at the founding. Long v. Ansell,
293 U. S. 76, 83 (1934). And questions regarding the legality of an arrest “typically arose in civil damages actions for
trespass or false arrest.” Payton, 445 U. S., at 592. Accordingly, this Court has not hesitated to rely on such decisions
when interpreting the Fourth Amendment. See, e.g.,
United States v. Jones, 565 U. S. 400, 404–405 (2012); Boyd
v. United States, 116 U. S. 616, 626 (1886). We see no reason to break with our settled approach in this case.
B
The officers and the dissent derive from our cases a different touchstone for the seizure of a person: “an intentional
acquisition of physical control.” Brower v. County of Inyo,
489 U. S. 593, 596 (1989). Under their alternative rule, the
use of force becomes a seizure “only when there is a governmental termination of freedom of movement through means
intentionally applied.” Id., at 597 (emphasis deleted); see
Brief for Respondents 12–15; post, at 6–7.
This approach improperly erases the distinction between
seizures by control and seizures by force. In all fairness, we
too have not always been attentive to this distinction when
a case did not implicate the issue. See, e.g., Brendlin v. California, 551 U. S. 249, 254 (2007). But each type of seizure
enjoys a separate common law pedigree that gives rise to a
separate rule. See Hodari D., 499 U. S., at 624–625; A. Cornelius, The Law of Search and Seizure §47, pp. 163–164 (2d
ed. 1930) (contrasting actual control with “constructive detention” by touching).
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Unlike a seizure by force, a seizure by acquisition of control involves either voluntary submission to a show of authority or the termination of freedom of movement. A prime
example of the latter comes from Brower, where the police
seized a driver when he crashed into their roadblock. 489
U. S., at 598–599; see also, e.g., Scott v. Harris, 550 U. S.
372, 385 (2007) (ramming car off road); Williams v. Jones,
Cas. t. Hard. 299, 301, 95 Eng. Rep. 193, 194 (K. B. 1736)
(locking person in room). Under the common law rules of
arrest, actual control is a necessary element for this type of
seizure. See Wilgus, Arrest Without a Warrant, 22 Mich.
L. Rev. 541, 553 (1924). Such a seizure requires that “a person be stopped by the very instrumentality set in motion or
put in place in order to achieve that result.” Brower, 489
U. S., at 599. But that requirement of control or submission
never extended to seizures by force. See, e.g., Sandon, El.
Bl. & El., at 940–941, 120 Eng. Rep., at 760.
As common law courts recognized, any such requirement
of control would be difficult to apply in cases involving the
application of force. See supra, at 7. At the most basic level,
it will often be unclear when an officer succeeds in gaining
control over a struggling suspect. Courts will puzzle over
whether an officer exercises control when he grabs a suspect, when he tackles him, or only when he slaps on the
cuffs. Neither the officers nor the dissent explains how long
the control must be maintained—only for a moment, into
the squad car, or all the way to the station house. To cite
another example, counsel for the officers speculated that
the shooting would have been a seizure if Torres stopped
“maybe 50 feet” or “half a block” from the scene of the shooting to allow the officers to promptly acquire control. Tr. of
Oral Arg. 45. None of this squares with our recognition that
“ ‘[a] seizure is a single act, and not a continuous fact.’ ” Hodari D., 499 U. S., at 625 (quoting Thompson v. Whitman,
18 Wall. 457, 471 (1874)). For centuries, the common law
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rule has avoided such line-drawing problems by clearly fixing the moment of the seizure.
IV
The dissent sees things differently. It insists that the
term “seizure” has always entailed a taking of possession,
whether the officer is seizing a person, a ship, or a promissory note. See post, at 6–7. But the facts of the cases and
the language of the opinions confirm that the concept of possession included the “constructive detention” of persons
“never actually brought within the physical control of the
party making an arrest.” Wilgus, 22 Mich. L. Rev., at 556
(emphasis deleted); see, e.g., Nicholl, 2 Y. & J., at 404, 148
Eng. Rep., at 976 (explaining that the “slightest touch” can
constitute “custody”); Anonymus, 1 Vent., at 306, 86 Eng.
Rep., at 197 (describing a touch as a “taking” of a person).
Even the dissent acknowledges that a touch can establish a
form of constructive possession. See post, at 20.
The dissent says that “common law courts never contemplated” that the touching itself could effect a seizure. Post,
at 18. But one need only look at the many decisions adopting that definition of arrest. See supra, at 5–8, 12–13. The
dissent can offer no case expressing doubt about the rule
that the touching constitutes an arrest, much less refusing
to apply that rule in any context—felon or debtor. And we
have, as noted, definitively stated that “the arrest of a person is quintessentially a seizure.” Payton, 445 U. S., at 585
(internal quotation marks omitted). The dissent’s attempt
to ignore arrests it appraises as “unfortunate” or “peculiar,”
post, at 15, 16, pays insufficient regard to the complete history underlying the Fourth Amendment.
The dissent argues that we advance a “schizophrenic
reading of the word ‘seizure.’ ” Post, at 7. But our cases
demonstrate the unremarkable proposition that the nature
of a seizure can depend on the nature of the object being
seized. It is not surprising that the concept of constructive

Cite as: 592 U. S. ____ (2021)

17

Opinion of the Court

detention or the mere-touch rule developed in the context
of seizures of a person—capable of fleeing and with an interest in doing so—rather than seizures of “houses, papers,
and effects.”
The dissent also criticizes us for “posit[ing] penumbras”
of “privacy” and “personal security” in our analysis of the
Fourth Amendment. Post, at 24. But the text of the Fourth
Amendment expressly guarantees the “right of the people
to be secure in their persons,” and our earliest precedents
recognized privacy as the “essence” of the Amendment—not
some penumbral emanation. Boyd, 116 U. S., at 630. We
have relied on that understanding in construing the meaning of the Amendment. See, e.g., Riley v. California, 573
U. S. 373, 403 (2014).
The dissent speculates that the real reason for today’s decision is an “impulse” to provide relief to Torres, post, at 23,
or maybe a desire “to make life easier for ourselves,” post,
at 22. It may even be, says the dissent, that the Court “at
least hopes to be seen as trying” to achieve particular goals.
Post, at 25. There is no call for such surmise. At the end of
the day we simply agree with the analysis of the common
law of arrest and its relation to the Fourth Amendment set
forth thirty years ago by Justice Scalia, joined by six of his
colleagues, rather than the competing view urged by the
dissent today.
*
*
*
We hold that the application of physical force to the body
of a person with intent to restrain is a seizure even if the
person does not submit and is not subdued. Of course, a
seizure is just the first step in the analysis. The Fourth
Amendment does not forbid all or even most seizures—only
unreasonable ones. All we decide today is that the officers
seized Torres by shooting her with intent to restrain her
movement. We leave open on remand any questions regarding the reasonableness of the seizure, the damages
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caused by the seizure, and the officers’ entitlement to qualified immunity.
The judgment of the Court of Appeals is vacated, and the
case is remanded for further proceedings consistent with
this opinion.
It is so ordered.
JUSTICE BARRETT took no part in the consideration or decision of this case.
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JUSTICE GORSUCH, with whom JUSTICE THOMAS and
JUSTICE ALITO join, dissenting.
The majority holds that a criminal suspect can be simultaneously seized and roaming at large. On the majority’s
account, a Fourth Amendment “seizure” takes place whenever an officer “merely touches” a suspect. It’s a seizure
even if the suspect refuses to stop, evades capture, and rides
off into the sunset never to be seen again. That view is as
mistaken as it is novel.
Until today, a Fourth Amendment “seizure” has required
taking possession of someone or something. To reach its
contrary judgment, the majority must conflate a seizure
with its attempt and confuse an arrest with a battery. In
the process, too, the majority must disregard the Constitution’s original and ordinary meaning, dispense with our
conventional interpretive rules, and bypass the main currents of the common law. Unable to rely on any of these
traditional sources of authority, the majority is left to lean
on (really, repurpose) an abusive and long-abandoned English debt-collection practice. But there is a reason why, in
two centuries filled with litigation over the Fourth Amendment’s meaning, this Court has never before adopted the
majority’s definition of a “seizure.” Neither the Constitution nor common sense can sustain it.
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I
A
This case began when two Albuquerque police officers approached Roxanne Torres on foot. The officers thought
Ms. Torres was the subject of an arrest warrant and suspected of involvement in murder and drug trafficking. As
it turned out, they had the wrong person; Ms. Torres was
the subject of a different arrest warrant. As she saw the
officers walk toward her, Ms. Torres responded by getting
into her car and hitting the gas. At the time, Ms. Torres
admits, she was “tripping out bad” on methamphetamine.
Fearing the oncoming car was about to hit them, the officers
fired their duty weapons, and two bullets struck Ms. Torres
while others hit her car.
None of that stopped Ms. Torres. She continued driving—over a curb, across some landscaping, and into a
street, eventually colliding with another vehicle. Abandoning her car, she promptly stole a different one parked
nearby. Ms. Torres then drove over 75 miles to another city.
When she eventually sought medical treatment, doctors decided she needed to be airlifted back to Albuquerque for
more intensive care. Only at that point, a day after her encounter with the officers, was Ms. Torres finally identified
and arrested. Ultimately, she pleaded no contest to assault
on a police officer, aggravated fleeing from an officer, and
the unlawful taking of a motor vehicle.
More than two years later, Ms. Torres sued the officers
for damages in federal court under 42 U. S. C. §1983. She
alleged that they had violated the Fourth Amendment by
unreasonably “seizing” her. After discovery, the officers
moved for summary judgment. The district court granted
the motion, and the court of appeals affirmed. Individuals
like Ms. Torres are free to sue officers under New Mexico
state law for assault or battery. They may also sue officers
under the Fourteenth Amendment for conduct that “shocks
the conscience.” But under longstanding circuit precedent,
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the courts explained, a Fourth Amendment “seizure” occurs
only when the government obtains “physical control” over a
person or object. Because Ms. Torres “managed to elude the
police for at least a full day after being shot,” the courts reasoned, the officers’ bullets had not “seized” her; any seizure
took place only when she was finally arrested back in Albuquerque the following day. Torres v. Madrid, 769 Fed.
Appx. 654, 657 (CA10 2019).
B
Now before us, Ms. Torres argues that this Court’s decision in California v. Hodari D., 499 U. S. 621 (1991), “compel[s] reversal.” Brief for Petitioner 25. As she reads it,
Hodari D. held that a Fourth Amendment seizure takes
place whenever an officer shoots or even “mere[ly]
touch[es]” an individual with the intent to restrain. Brief
for Petitioner 15.
Whatever one thinks of Ms. Torres’s argument, one thing
is certain: Hodari D. has generated considerable confusion.
There, officers chased a suspect on foot. 499 U. S., at 623.
Later, the suspect argued that he was “seized” for purposes
of the Fourth Amendment the moment the chase began.
See id., at 625. Though he fled, the suspect argued, a “reasonable person” would not have felt at liberty given the officers’ “show of authority,” so a Fourth Amendment seizure
had occurred. Id., at 627–628.
The Court rejected this argument. In doing so, it explained that, “[f]rom the time of the founding to the present,
the word ‘seizure’ has meant a ‘taking possession.’ ” Id., at
624. Because the defendant did not submit to the officers’
show of authority, the Court reasoned, the officers’ conduct
amounted at most to an attempted seizure. See id., at 626,
and n. 2. And “neither usage nor common-law tradition
makes an attempted seizure a seizure.” Ibid.
At the same time, and as Ms. Torres emphasizes, the
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Court didn’t end its discussion there. It proceeded to imagine a different and hypothetical case, one in which the officers not only chased the suspect but also “appl[ied] physical
force” to him. In these circumstances, the Court suggested,
“merely touching” a suspect, even when officers fail to gain
possession, might qualify as a seizure. Id., at 624–625.
Unsurprisingly, these dueling passages in Hodari D. led
to a circuit split. For the first time, some lower courts began
holding that a “mere touch” constitutes a Fourth Amendment “seizure.” Others, however, continued to adhere to
the view, taken “[f]rom the time of the founding to the present,” that the word “seizure” means “taking possession.”
Id., at 624 (internal quotation marks omitted). We took this
case to sort out the confusion.
II
As an initial matter, Ms. Torres is mistaken that Hodari
D.’s discussion of “mere touch” seizures compels a ruling in
her favor. Under the doctrine of stare decisis, we normally
afford prior holdings of this Court considerable respect.
But, in the course of issuing their holdings, judges sometimes include a “witty opening paragraph, the background
information on how the law developed,” or “digressions
speculating on how similar hypothetical cases might be resolved.” B. Garner et al., The Law of Judicial Precedent 44
(2016). Such asides are dicta. The label is hardly an epithet: “Dicta may afford litigants the benefit of a fuller understanding of the court’s decisional path or related areas
of concern.” Id., at 65. Dicta can also “be a source of advice
to successors.” Ibid. But whatever utility it may have, dicta
cannot bind future courts.
This ancient rule serves important purposes. A passage
unnecessary to the outcome may not be fully considered.
Parties with little at stake in a hypothetical question may
afford it little or no adversarial testing. And, of course, federal courts possess no authority to issue rulings beyond the
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cases and controversies before them. If the respect we afford past holdings under the doctrine of stare decisis may
be justified in part as an act of judicial humility, respecting
that doctrine’s limits must be too. Fewer things could be
less humble than insisting our every passing surmise constitutes a rule forever binding a Nation of over 300 million
people. No judge can see around every corner, predict the
future, or fairly resolve matters not at issue. See, e.g., Cohens v. Virginia, 6 Wheat. 264, 399–400 (1821); Central Va.
Community College v. Katz, 546 U. S. 356, 363 (2006).
On any account, the passage in Hodari D. Ms. Torres
seeks to invoke was dicta. The only question presented in
that case was whether officers seize a defendant by a show
of authority without touching him. The Court answered
that question in the negative. The separate question
whether a “mere touch” also qualifies as a seizure was not
presented by facts of the case. No party briefed the issue.
And the opinion offered the matter only shallow consideration, resting on just three sources: A state court opinion
from the 1860s, a “comment” in the 1934 Restatement of
Torts, and a 1930s legal treatise. See 499 U. S., at 624–625.
Already some lower courts, including those below, have
recognized that Hodari D.’s aside does not constitute a
binding holding. See Brooks v. Gaenzle, 614 F. 3d 1213,
1220–1221 (CA10 2010); Henson v. United States, 55 A. 3d
859, 864–865 (D. C. 2012). Today’s majority seems to accept the point too. It acknowledges that Hodari D. “principally concerned a show of authority.” Ante, at 4. And it
says it intends to rule for Ms. Torres “independently” of Hodari D. Ante, at 4.
III
Seeking to carry that burden, the majority picks up where
Hodari D.’s dicta left off. It contends that an officer “seizes”
a person by merely touching him with an “intent to restrain.” Ante, at 9. We are told that a touch is a seizure
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even if the suspect never stops or slows down; it’s a seizure
even if he evades capture. In all the years before Hodari
D.’s dicta, this conclusion would have sounded more than a
little improbable to most lawyers and judges—as it should
still today. A mere touch may be a battery. It may even be
part of an attempted seizure. But the Fourth Amendment’s
text, its history, and our precedent all confirm that “seizing”
something doesn’t mean touching it; it means taking possession.
A
Start with the text. The Fourth Amendment guarantees
that “[t]he right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable searches
and seizures, shall not be violated.” As at least part of Hodari D. recognized, “[f ]rom the time of the founding to the
present,” the key term here—“seizure”—has always meant
“ ‘taking possession.’ ” 499 U. S., at 624.
Countless contemporary dictionaries define a “seizure” or
the act of “seizing” in terms of possession.1 This Court’s
early cases reflect the same understanding. Just sixteen
——————
1 N. Bailey, Universal Etymological English Dictionary (22 ed. 1770)
(To seize is “to take into Custody or Possession by Force, or wrongfully;
to distrain, to attack, to lay hold of, or catch”; a seizure is a “seizing, taking into Custody”); T. Dyche & W. Pardon, A New General English Dictionary (14th ed. 1771) (To seize is “to lay or take hold of violently or at
unawares, wrongfully, or by force”; a seizing or seizure is “a taking possession of any thing by violent, force, &c”); 2 S. Johnson, A Dictionary of
the English Language (6th ed. 1785) (To seize is “1. To take hold of; to
gripe; to grasp.” “2. To take possession of by force.” “3. To take possession
of; to lay hold on; to invade suddenly.” “4. To take forcible possession of
by law.” “5. To make possessed; to put in possession of.” A seizure is “1.
The act of seizing.” “2. The thing seized.” “3. The act of taking forcible
possession.” “4. Gripe; possession.” “5. Catch”); 2 J. Ash, The New and
Complete Dictionary of the English Language (2d ed. 1795) (To seize is
“[t]o grasp, to lay hold on, to fasten on, to take possession of, to take possession by law”; a seizure is “[t]he act of seizing, a gripe, a catch; the act
of taking possession by force of law; the thing seized, the thing possessed”).
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years after the Fourth Amendment’s adoption, Congress
passed a statute regulating the “seizure” of ships. See The
Josefa Segunda, 10 Wheat. 312, 322 (1825). This Court interpreted the term to require “an open, visible possession
claimed,” so that those previously possessing the ship “understand that they are dispossessed, and that they are no
longer at liberty to exercise any dominion on board of the
ship.” Id., at 325. Nor did the Court’s view change over
time. In Pelham v. Rose, 9 Wall. 103, 106 (1870), the Court
likewise explained that “[t]o effect [a] seizure” of something,
one needed “to take” the thing “into his actual custody and
control.” Id., at 107.
Today’s majority disputes none of this. It accepts that a
seizure of the inanimate objects mentioned in the Fourth
Amendment (houses, papers, and effects) requires possession. Ante, at 4. And when it comes to persons, the majority
agrees (as Hodari D. held) that a seizure in response to a
“show of authority” takes place if and when the suspect submits to an officer’s possession. Ante, at 15. The majority
insists that a different rule should apply only in cases
where an officer “touches” the suspect. Here—and here
alone—possession is not required. So, under the majority’s
logic, we are quite literally asked to believe the officers in
this case “seized” Ms. Torres’s person, but not her car, when
they shot both and both continued speeding down the
highway.
The majority’s need to resort to such a schizophrenic
reading of the word “seizure” should be a signal that something has gone seriously wrong. The Fourth Amendment’s
Search and Seizure Clause uses the word “seizures” once in
connection with four objects (persons, houses, papers, and
effects). The text thus suggests parity, not disparity, in
meaning. It is close to canon that when a provision uses the
same word multiple times, courts must give it the same
meaning each time. Ratzlaf v. United States, 510 U. S. 135,
143 (1994). And it is canonical that courts cannot give a
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single word different meanings depending on the happenstance of “which object it is modifying.” Reno v. Bossier Parish School Bd., 528 U. S. 320, 329 (2000) (“[W]e refuse to
adopt a construction that would attribute different meanings to the same phrase in the same sentence, depending on
which object it is modifying”). To “[a]scrib[e] various meanings” to a single word, we have observed, is to “render meaning so malleable” that written laws risk “becom[ing] susceptible to individuated interpretation.” Ratzlaf, 510 U. S., at
143 (internal quotation marks omitted). The majority’s conclusion that a single use of the word “seizures” bears two
different meanings at the same time—indeed, in this very
case—is truly novel. And when it comes to construing the
Constitution, that kind of innovation is no virtue.
If more textual evidence were needed, the Fourth Amendment’s neighboring Warrant Clause would seem to provide
it. That Clause states that warrants must describe “the
persons or things to be seized.” Once more, the Amendment
uses the same verb—“seized”—for both persons and objects.
Once more, it suggests parity, not some hidden divergence
between people and their possessions. Nor does anyone dispute that a warrant for the “seizure” of a person means a
warrant authorizing officers to take that person into their
possession.
Against all these adverse textual clues, the majority offers little in reply. It admits that its interpretation defies
this Court’s teachings in Ratzlaf and Reno by ascribing different meanings to the word “seizure” depending on “the object being seized.” Ante, at 16. It says only that we should
overlook the problem because “our cases” in the Fourth
Amendment context compel this remarkable construction.
Ibid. But it is unclear what cases the majority might have
in mind for it cites none.
Instead, the majority proceeds to reason that the word
“seizure” must carry a different meaning for persons and
objects because persons alone are “capable of fleeing” and
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have “an interest in doing so.” Ibid. But that reasoning
faces trouble even from Hodari D., which explained that “[a]
ship still fleeing, even though under attack, would not be
considered to have been seized as a war prize.” 499 U. S.,
at 624. Of course, as the majority observes, persons alone
can possess “an interest” in fleeing. But, as Hodari D.’s example shows, they can have as much (or more) interest in
fleeing to prevent the seizure of their possessions as they do
their persons. Even today, a suspect driving a car loaded
with illegal drugs may be more interested in fleeing to avoid
the loss of her valuable cargo than to prevent her own detention. Yet the majority offers no reasoned explanation
why the meaning of the word “seizure” changes when officers hit the suspect and when they hit her drugs and car as
all three speed away.
Unable to muster any precedent or sound reason for its
reading, the majority finishes its textual analysis with a selective snippet from Webster’s Dictionary and a hypothetical about a purse snatching. The majority notes that Webster equated a seizure with “ ‘the act of taking by warrant’ ”
or “ ‘laying hold on suddenly.’ ” Ante, at 4. But Webster used
the warrant definition to describe “the seizure of contraband goods”—a seizure the majority agrees requires possession. Meanwhile, the phrase “laying hold on” a person connotes physical possession, as a look at the dictionary’s
entire definition demonstrates. A “seizure,” Webster continued, is the “act of taking possession by force,” the “act of
taking by warrant,” “possession,” and “a catching.”2 Read
——————
2 2 N. Webster, An American Dictionary of the English Language 67
(1828) (To seize is “1. To fall or rush upon suddenly and lay hold on; or
to gripe or grasp suddenly.” “2. To take possession by force, with or without right.” “3. To invade suddenly; to take hold of; to come upon suddenly;
as, a fever seizes a patient.” “4. To take possession by virtue of a warrant
or legal authority.” To be seized is to be “[s]uddenly caught or grasped;
taken by force; invaded suddenly; taken possession of; fastened with a
cord; having possession.” A seizure is “1. The act of seizing; the act of
laying hold on suddenly; as the seizure of a thief. 2. The act of taking
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in full, Webster thus lends no support to the majority’s
view.
The purse hypothetical, borrowed from Hodari D.’s dicta,
turns out to be even less illuminating. It supposes that “an
ordinary user of the English language could remark: ‘She
seized the purse-snatcher, but he broke out of her grasp.’ ”
Ante, at 5 (quoting Hodari D., 499 U. S., at 626). But what
does that prove? The hypothetical contemplates a woman
who takes possession of the purse-snatcher, establishing a
“grasp” for him to “break out of.” One doesn’t “break out of ”
a mere touch.
Really, the majority’s answer to the Constitution’s text is
to ignore it. The majority stands mute before the consensus
among founding-era dictionaries, this Court’s early cases
interpreting the word “seizure,” and the Warrant Clause.
It admits its interpretation spurns the canonical interpretive principle that a single word in a legal text does not
change its meaning depending on what object it modifies.
All we’re offered is a curated snippet and an unhelpful hypothetical. Ultimately, it’s hard not to wonder whether the
majority says so little about the Constitution’s terms because so little can be said that might support its ruling.
B
Rather than focus on text, the majority turns quickly to
history. At common law, it insists, a “linkage” existed between the “seizure” of a person and the concept of an “arrest.” Ante, at 5. Thus, the majority contends, we must
examine how the common law defined that term. But following the majority down this path only leads to another
dead end. Unsurprisingly, an “arrest” at common law ordinarily required possession too.
——————
possession by force; as the seizure of lands or goods; the seizure of a town
by an enemy; the seizure of a throne by an usurper. 3. The act of taking
by warrant; as the seizure of contraband goods. 4. The thing taken or
seized.” “5. Gripe; grasp; possession.” “6. Catch; a catching”).

Cite as: 592 U. S. ____ (2021)

11

GORSUCH, J., dissenting

1
Consider what some of our usual common law guides say
on the subject. Blackstone defined “an arrest” in the criminal context as “the apprehending or restraining of one’s
person, in order to be forthcoming to answer an alleged or
suspected crime.” 4 Commentaries on the Laws of England
286 (1769). Hale and Hawkins both equated an “arrest”
with “apprehending,” “taking,” and “detain[ing]” a person.
See 1 M. Hale, Pleas of the Crown 89, 93–94 (5th ed. 1716);
2 W. Hawkins, Pleas of the Crown 74–75, 77, 80–81, 86 (3d
ed. 1739). And Hawkins stated that an arrest required the
officer to “actually have” the suspect “in his Custody.” Id.,
at 129. Any number of historical dictionaries attest to a
similar understanding—defining an “arrest” as a “stop,” a
“taking of a person,” and the act “by which a man becomes
a prisoner.”3
Common law causes of action point to the same commonsense conclusion. During the founding era, an individual
who was unlawfully arrested could seek redress through
the tort of false imprisonment. See 3 W. Blackstone, Commentaries on the Laws of England 127 (1768); see also Payton v. New York, 445 U. S. 573, 592 (1980); Wallace v. Kato,
——————
3 See, e.g., Bailey, Universal Etymological English Dictionary (To arrest is “to stop or stay”; an arrest (in the legal sense) is “a Legal taking
of a Person, and restraining him from Liberty”); Dyche & Pardon, A New
General English Dictionary (An arrest is “the stopping or detaining a
person, by a legal process”); 1 Johnson, A Dictionary of the English Language (“1. In law. A stop or stay; as, a man apprehended for debt, is said
to be arrested.” “An arrest is a certain restraint of a man’s person, depriving him of his own will, and binding it to become obedient to the will
of the law, and may be called the beginning of imprisonment.” “2. Any
caption, seizure of the person.” “3. A stop” (emphasis deleted)); 1 Ash,
The New and Complete Dictionary of the English Language (To arrest is
“[t]o seize a man for debt, to apprehend by virtue of a writ from any court
of justice, to stop, to hinder”; an arrest is “[t]he act of seizing on a man’s
person for debt, the execution of a writ from any court of justice by which
a man becomes a prisoner, a stop, a hindrance”).
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549 U. S. 384, 388–389 (2007) (describing “false arrest and
false imprisonment” as the “closest analogy” to an arrest
without probable cause). That cause of action aimed to remedy “the violation of the right of personal liberty,” 3 Blackstone, supra, at 127, which was “the power of loco-motion,
of changing situation, or removing one’s person to whatsoever place one’s own inclination may direct,” 1 W. Blackstone, Commentaries on the Laws of England 130 (1765).
Thus, false imprisonment—the violation of the right to
move where one desired—required proof of “[t]he detention
of the person” and “[t]he unlawfulness of such detention.” 3
Blackstone, supra, at 127. That detention could occur “in a
gaol, house, stocks, or in the street,” but it occurred only if
a person was “under the custody of another.” 1 E. East,
Pleas of the Crown 428 (1806) (emphasis added).
Much the same held true in another related field. At common law, an officer could be held criminally liable for allowing an individual to escape after being arrested. And to
prove the existence of an arrest in an “Indictment for an
Escape,” a prosecutor had to “expressly shew” that “the
Party was actually in the Defendant’s Custody for a Crime,
Action, or Commitment for it.” 2 Hawkins, supra, at 132
(emphasis added). In other words, to demonstrate an arrest, a prosecutor had to prove the suspect had been “a Prisoner in [the officer’s] Custody.” 1 Hale, supra, at 112 (emphasis added). Here, too, an arrest required possession.
Once more, the majority’s primary answer to all this
countervailing evidence is to ignore it. And once more, the
majority’s own sources do more to hurt than help its cause.
Lifting a line from Simpson v. Hill, 1 Esp. 431, 170 Eng.
Rep. 409 (N. P. 1795), the majority suggests that the tort of
false imprisonment at common law required no more than
a “tapping on the shoulder.” Ante, at 13 (citing 1 Esp., at
431–432, 170 Eng. Rep., at 409). But Simpson could not
have stated the possession requirement more plainly:
“[W]ithout any taking possession of the person,” there “is

Cite as: 592 U. S. ____ (2021)

13

GORSUCH, J., dissenting

not, by law, a false imprisonment.” Id., at 432, 170 Eng.
Rep., at 409 (emphasis added). And the court proceeded to
reject the plaintiff ’s claim for false imprisonment because
the “constable did never take her into custody.” Ibid. (emphasis added). The majority offers no case finding the elements of false imprisonment satisfied by the mere touch of
a fleeing person.
What remains of the majority’s response follows the same
course. The majority asserts that claims for escape only required proof that the officer touched a suspect. Ante, at 12.
But to prove its point, the majority quotes a sentence from
Hale stating that no liability for escape exists “ ‘if the felon
were not once in the hands of an officer.’ ” Ibid. (quoting 2
Pleas of the Crown 93 (1736)). And as Hale proceeded to
make plain, a felon “in the hands of an officer” was another
way of saying the officer had “apprehended” or “taken” the
felon into his “custody.” See id., at 89, 93–94 (5th ed. 1716).
Ultimately, the majority seeks to invoke Samuel Johnson’s dictionary and Payton, 445 U. S., at 585, to confirm
only the anodyne point that some sort of “linkage” existed
at common law between the concepts of “arrests” and “seizures.” Ante, at 5. Yet, even here it turns out there is more
to the story. The majority neglects to mention that Johnson
proceeded to define an “arrest” as a “caption” of the person,
“a stop or stay,” a “restraint of a man’s person, depriving
him of his own will,” and “the beginning of imprisonment.”
1 S. Johnson, A Dictionary of the English Language (6th ed.
1785). “To arrest,” Johnson said, was “[t]o seize,” “to detain
by power,” “[t]o withhold; to hinder,” and “[t]o stop motion.”
Ibid. Meanwhile, the sentence fragment the majority
quotes from Payton turns out to have originated in Justice
Powell’s concurrence in United States v. Watson, 423 U. S.
411, 428 (1976). And looking to that sentence in full, it is
plain Justice Powell, too, understood an arrest not as a
touching, but as “the taking hold of one’s person.” Ibid.
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Thus, even the majority’s best sources only wind up pointing us back to the traditional possession rule.
2
Unable to identify anything helpful in the main current
of the common law, the majority is forced to retreat to an
obscure eddy. Starting from Hodari D.’s three references to
“mere touch” arrests, the majority traces these authorities
back to their English origins. The tale that unfolds is a curious one.
Before bankruptcy reforms in the 19th century, creditors
seeking to induce repayment of their loans could employ
bailiffs to civilly arrest delinquent debtors and haul them
off to debtors prison. See Cohen, The History of Imprisonment for Debt and Its Relation to the Development of Discharge in Bankruptcy, 3 J. Legal Hist. 153, 154–155 (1982).
But the common law also offered debtors some tools to avoid
or delay that fate. Relevant here, the common law treated
the home as a “castle of defence and asylum” so no bailiff
could break into a debtor’s home to effect a civil arrest. 3
Blackstone, supra, at 288; see also Treiman, Escaping the
Creditor in the Middle Ages, 43 L. Q. Rev. 230, 233 (1927).
Over time, the practice of “keeping house” became an increasingly popular way for debtors to evade the bailiff. Id.,
at 234. Naturally, too, creditors railed against this “notorious” practice. See ibid. And eventually Parliament responded to their clamor. The English bankruptcy statutes
of 1542 and 1570 imposed serious penalties on debtors who
“kept house” to avoid imprisonment. Cohen, supra, at 157.
It was seemingly against this backdrop that the strange
cases Hodari D.’s dicta briefly alluded to and the majority
has now dug up began to appear. Under their terms, a bailiff who could manage to touch a person hiding in his home,
often through an open window or door, was deemed to have
effected a civil “arrest.” See Genner v. Sparks, 6 Mod. 173,
87 Eng. Rep. 928 (K. B. 1704). And because this mere touch
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was deemed an “arrest,” the bailiff was then permitted by
law to proceed to “br[eak] the house . . . to seize upon” the
person and render him to prison. Ibid., 87 Eng. Rep., at
929. Of course it was farcical to call a tap through an open
window an “arrest.” But it proved a useful farce, at least
for creditors.
One of the majority’s lead cases, Sandon v. Jervis, El. Bl.
& El. 935, 120 Eng. Rep. 758 (K. B. 1858), illustrates the
absurdity of it all. There, a bailiff tried and failed “on several occasions” to arrest a debtor. Id., at 936, 120 Eng. Rep.,
at 758. Eventually, the bailiff spotted an open window on
“an upper story,” so he ordered an assistant to fetch a ladder. Ibid. But the debtor and his daughter noticed the ploy
and “ran to the window,” slamming it closed. Ibid. Unfortunately, in the excitement a window pane broke. Seeing
the opportunity, the bailiff ’s assistant, while perched atop
the ladder, thrust his hand through the opening and managed to touch the debtor. Id., at 936–937, 120 Eng. Rep., at
758. According to the court, this “arrest” was sufficient to
justify the bailiff ’s later forcible entry into the home. Id.,
at 946–948, 120 Eng. Rep., at 762–763.
By everyone’s account, however, the farce extended only
so far. Yes, the mere-touch arrest was a feature of civil
bankruptcy practice for an unfortunate period. But the majority has not identified a single founding-era case extending the mere-touch arrest rule to the criminal context. The
majority points to two nineteenth-century treatises, but
both reference only a case about a debt-collection arrest.
See ante, at 11–12 (citing 1 J. Backus, A Digest of Laws Relating to the Offices and Duties of Sheriff, Coroner and Constable 115–116, n. (c) (1812) (citing Genner v. Sparks, 6
Mod. 173, 87 Eng. Rep. 928 (K. B. 1704)), and 1 R. Burn,
The Justice of the Peace 275 (28th ed. 1837) (citing the
same)). The majority nods to dicta from an 1854 Delaware
state trial court, but that came long after the founding and
the majority does not explain how it sheds light on the
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Fourth Amendment’s original meaning. See ante, at 12 (citing State v. Townsend, 5 Del. 487, 488)). And every remaining early American case the majority cites for its “mere
touch” rule—from the founding through the Civil War—involved only civil debt-collection arrests. See ante, at 4 (citing Whithead v. Keyes, 85 Mass. 495 (1862)); ante, at 6 (citing United States v. Benner, 24 F. Cas. 1084 (No. 14,568)
(CC ED Pa. 1830)); ante, at 6 (citing Butler v. Washburn, 25
N. H. 251 (1852) (tax collection)). The same goes for the
majority’s primary English authorities. See ante, at 7 (citing Nicholl v. Darley, 2 Y. & J. 399, 400, 148 Eng. Rep. 974
(Exch. 1828); Sandon, El. Bl. & El., at 940, 120 Eng. Rep.,
at 760)).
So what relevance do these obscure and long-abandoned
civil debt-collection practices have for today’s case concerning a criminal arrest and brought under the Fourth Amendment? The answer seems to be not much, for at least three
reasons.
In the first place, the Amendment speaks of “seizures,”
not “arrests.” To the extent the common law of arrests informs the Amendment’s meaning, we have already seen
that an arrest normally meant taking possession of an arrestee. Maybe in one peculiar area, and for less than admirable reasons, the common law deviated from this understanding. But this Court usually presumes that those who
wrote the Constitution used words in their ordinary sense,
not in some idiosyncratic way. See District of Columbia v.
Heller, 554 U. S. 570, 576 (2008). And today’s majority supplies no evidence that anyone during the founding era understood the Fourth Amendment to adopt the specialized
definition of “arrest” from civil debt-collection practice.
Second, even if we were to hypothesize that people did
understand the Fourth Amendment to incorporate this
quirky rule, what would that tell us? Here, the officers tried
to arrest Ms. Torres in a parking lot on behalf of the State
for serious crimes, not break into her home on behalf of the
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local credit union for missing a payment. So even if we were
willing to suppose that the founding generation understood
the Constitution to incorporate the majority’s civil debtcollection arrest rule, nothing before us suggests they contemplated, let alone endorsed, injecting it into the criminal
law and overriding settled doctrine equating arrests with
possession.
Finally, even in the civil debt-collection context, the majority cannot point to even a single case suggesting that hitting a suspect with an object—an arrow, a bullet, a cudgel,
anything—as she flees amounted to an arrest. Instead, the
majority’s cases hold only that the “laying of hands” on an
arrestee constituted an arrest. Ante, at 7. Thus, even if the
Fourth Amendment did transpose the “mere touch” rule
from the context of civil arrests into the criminal arena, it
still would not reach this case.
How does the majority respond? Again, it does little more
than disregard the difficulties. The majority says there is
“no reason to suspect” the common law defined criminal arrests of felons “any differently” than civil arrests of debtors.
Ante, at 13, 11. But the majority skips over all the evidence
canvassed above showing that a criminal arrest required
possession, not a mere touch. See Part III–B–1, supra. It
sails past its failure to identify any case holding that a mere
touch qualified as a criminal arrest. It ignores the fact
Blackstone defined criminal and civil arrests differently.4
And it claims to find support in Hawkins’s statement that
an officer could break into a house to capture an arrestee
——————
4 The majority cites only Blackstone’s definition of a civil arrest, which
required a “corporal seising or touching the defendant’s body.” Ante, at
6 (quoting 3 W. Blackstone, Commentaries on the Laws of England 288
(1768)). But flipping from Blackstone’s third volume (discussing “private
wrongs”) to his fourth volume (discussing “public wrongs”) reveals—as
we have already seen but the majority fails to acknowledge—that Blackstone equated a criminal arrest with “apprehending or restraining . . .
one’s person, in order to be forthcoming to answer an alleged or suspected
crime.” See supra, at 11.
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who escaped after being “ ‘lawfully arrested for any Cause.’ ”
Ante, at 13–14 (quoting 2 Pleas of the Crown 87 (1721)).
Yet, the question before us isn’t what an officer might do
after making an arrest; it’s what constitutes an arrest in the
first place.
Rather than confront shortcomings like these, the majority asks us to glide past them. It suggests that importing
the mere-touch rule into the criminal context is permissible
because “no common law case” had occasion to reject that
idea expressly. See ante, at 16. But this gets things backwards. Today, for the first time, the majority seeks to
equate seizures and criminal arrests with mere touches, attempted seizures, and batteries. It is for the majority to
show the Fourth Amendment commands this result. No
amount of rhetorical maneuvering can obscure how flat it
has fallen: Even its own authorities do more to undermine
than support its thesis. If common law courts never contemplated the majority’s odd definition of a criminal arrest—and this Court didn’t either for more than two centuries—that can only be further proof of its implausibility.
The majority asks us to glide past another problem too.
It acknowledges that its debt-collection cases required a
“laying on of hands” to complete an arrest. But it says we
should overlook that rule as an accident of antiquity.
“Touchings” by “firearm,” we are told, were unknown to
“founding-era courts,” and no “officer used a gun to apprehend a suspect” before 1850. Ante, at 9. Never mind the
shot heard round the world in 1775 and the adoption of the
Second Amendment. Never mind that as early as 1592,
when a bailiff “feared resistance” and thus “brought with
him” a gun “to arrest” someone, a common law court
deemed it lawful because “[t]he sheriff or any of his ministers may for the better execution of justice carry with them
offensive or defensive weapons.” Seint John’s Case, 5 Co.
Rep. 71b, 77 Eng. Rep. 162, 162–163 (K. B. 1592). Never
mind that even tax collectors were carrying guns by the
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1680s. E.g., Dickenson v. Watson, Jones, T. 205, 205–206,
84 Eng. Rep. 1218, 1218–1219 (K. B. 1682). And never
mind, too, that the majority’s problem isn’t limited to guns.
It fails to cite any case in which a touching by any weapon
was deemed sufficient to effect an arrest. Seemingly, the
majority would have us believe that bailiffs wielding anything but their fists were beyond the framers’ imagination.
Faced with all these problems, the majority tacks. It
scrambles to locate a case—any case—suggesting that common law courts considered “touchings” by weapon enough
to effect an arrest in the debt-collection context. Ultimately, the majority asks us to dwell at length on the Countess of Rutland’s case. In at least that lone instance, the
majority promises, we will find bailiffs who arrested a
debtor by touching her with an object (a mace) rather than
a laying on of hands. See ante, at 7–8 (citing Countess of
Rutland’s Case, 6 Co. Rep. 52b, 54a, 77 Eng. Rep. 332 (Star
Chamber 1605)). But it turns out the dispute concerned
whether a countess could be civilly arrested at all, not when
or how the arrest was completed. The court had no reason
to (and did not) decide whether the bailiffs accomplished
their arrest when they “shewed her their mace,” “touch[ed]”
her with the mace, or “compelled the coachman to carry”
her to jail. Id., at 54a, 77 Eng. Rep., at 336. And no one
questions that these things together—a show of authority
followed by compelled detention—have always been enough
to complete an arrest. Not even minor royalty can rescue
the majority.
So the majority tacks again. Now it asks us to dispense
with the common law’s “laying on of hands” requirement as
an “artificial” rule. Ante, at 8. Distinguishing between
“touchings” by hand and by weapon, it says, “calls to mind
the unavailing defense of the person who ‘persistently denied that he had laid hands upon a priest, for he had only
cudgelled and kicked him.’ ” Ibid. But the quip exposes the
majority’s bind. To get where it wishes to go, the majority

20

TORRES v. MADRID
GORSUCH, J., dissenting

not only must rework the rules found in the cases on which
it relies, it must also abandon their rationale. The debtcollection cases treated the “laying on of hands” as a sign of
possession.5 Maybe the possession was more “constructive”
or even fictional than “actual.” See ante, at 16. But the idea
was that someone who stood next to a debtor and laid hands
on him could theoretically exercise a degree of control over
his person. Common law courts never said the same of bailiffs who fired arrows at debtors, shot them with firearms,
or cudgeled them as they ran away. Such conduct might
have amounted to a battery, but it was never deemed sufficient to constitute an arrest. Doubtless that’s why when a
tax collector shot a man in the eye with a (supposedly unavailable) firearm in 1682, the man sued the officer for “assault, battery, and wounding”—not false imprisonment.
See Dickenson, Jones, T., at 205, 84 Eng. Rep., at 1218–
1219.
The majority implores us to study the common law history of arrests. But almost immediately, the majority realizes it cannot find what it seeks in the history of criminal
arrests. So it is forced to disinter a long-abandoned meretouch rule from civil bankruptcy practice. Then it must import that rule into the criminal law. And because even that
isn’t enough to do the work it wishes done, the majority
must jettison both the laying on of hands requirement and
the rationale that sustained it. All of which leaves us con——————
5 That is why the mere-touch cases often discussed the “corporal possession of the debtor.” E.g., Sandon v. Jervis, El. Bl. & El. 935, 941–942,
120 Eng. Rep. 758 (K. B. 1858) (Hill, J.). A “corporal” touch was a legal
term of art and was frequently used in the context of determining the
possession of goods. E.g., Jordan v. James, 5 Ohio 88, 98 (1831) (stating
that an owner “may deliver any chattel he sells, symbolically and constructively, as well as by corporal touch”); see also 2 W. Blackstone, Commentaries on the Laws 448–449, n. 16 (J. Chitty ed. 1826); Friedman,
Formative Elements in the Law of Sales: The Eighteenth Century, 44
Minn. L. Rev. 411, 445 (1960).
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fusing seizures with their attempts and arrests with batteries.
The common law offers a vast legal library. Like any
other, it must be used thoughtfully. We have no business
wandering about and randomly grabbing volumes off the
shelf, plucking out passages we like, scratching out bits we
don’t, all before pasting our own new pastiche into the U. S.
Reports. That does not respect legal history; it rewrites it.
C
If text and history pose challenges for the majority, so do
this Court’s precedents. The majority admits (as it must)
that the seizure of an object occurs only through taking possession. Ante, at 4. The majority also admits (as it must)
that the seizure of a person through a “show of authority”
occurs only if the suspect submits to an officer’s possession.
Ante, at 15. But the majority fails to acknowledge that this
Court has also said the same principle governs the seizure
of persons effected through the use of force.
In Terry v. Ohio, 392 U. S. 1 (1968), the Court explained
that “[o]nly when the officer, by means of physical force or
show of authority, has in some way restrained the liberty of
a citizen may we conclude that a ‘seizure’ has occurred.” Id.,
at 19, n. 16 (emphasis added). The restraint of liberty Terry
referred to was “interference” with a person’s “freedom of
movement.” United States v. Jacobsen, 466 U. S. 109, 113,
n. 5 (1984). As the Court put it in Brower v. County of Inyo,
489 U. S. 593 (1989), a decision issued just two years before
Hodari D.: “It is clear, in other words, that a Fourth Amendment seizure” occurs “only when there is a governmental
termination of freedom of movement through means intentionally applied.” 489 U. S., at 597 (emphasis deleted).
Rather than follow these teachings, the majority disparages them. After highlighting (multiple times) that Justice
Scalia authored Hodari D.’s dicta, the majority turns about
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and faults his opinion for the Court in Brower for “improperly eras[ing] the distinction between seizures by control
and seizures by force.” Ante, at 14. The majority continues
on to blame other of our decisions, too, for “hav[ing] not always been attentive” to this supposedly fundamental distinction. Ibid. But this Court has not been “[in]attentive”
to a fundamental Fourth Amendment distinction for over
two centuries, let alone sought to “erase” it. In truth, the
majority’s “distinction” is a product of its own invention.
This Court has always recognized that how seizures take
place can differ. Some may take place after a show of authority, others by the application of force, still others after
a polite request. But to be a “seizure,” the same result has
always been required: An officer must acquire possession.
IV
If text, history, and precedent cannot explain today’s result, what can? The majority seems to offer a clue when it
promises its new rule will help us “avoi[d] . . . line-drawing
problems.” Ante, at 15–16 (internal quotation marks omitted). Any different standard, the majority worries, would
be “difficult to apply.” Ante, at 15.
But if efficiency in judicial administration is the explanation, it is a troubling one. Surely our role as interpreters of
the Constitution isn’t to make life easier for ourselves. Cf.
Calabresi & Lawson, The Rule of Law as a Law of Law, 90
Notre Dame L. Rev. 483, 488 (2014). Nor, for that matter,
has the majority even tried to show that the traditional possession rule—in use “[f]rom the time of the founding,” Hodari D., 499 U. S., at 624—has proven unreasonably difficult to administer.
Everyone agrees, too, that the
possession rule will continue to govern when it comes to the
seizures of objects and persons through a show of authority.
So, rather than simplify things, the majority’s new rule for
“mere touch” seizures promises only to add another layer of
complexity to the law.
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Even within its field of operation, the majority’s rule
seems destined to underdeliver on its predicted efficiencies.
The majority tells us that its new test requires an “objective
intent to restrain.” Ante, at 10. But what qualifies is far
from clear. The majority assures us that a “tap on the
shoulder to get one’s attention will rarely exhibit such an
intent.” Ibid. Suppose, though, the circumstances “objectively” indicate that the tap was “intended” to secure a person’s attention for a minute, a quarter hour, or longer.
Would that be enough?
Then there’s the question what kind of “touching” will
suffice. Imagine that, with an objective intent to detain a
suspect, officers deploy pepper spray that enters a suspect’s
lungs as he sprints away. Does the application of the pepper spray count? Suppose that, intending to capture a fleeing suspect, officers detonate flash-bang grenades that are
so loud they damage the suspect’s eardrum, even though he
manages to run off. Or imagine an officer shines a laser
into a suspect’s eyes to get him to stop, but the suspect is
able to drive away with now-damaged retinas. Are these
“touchings”? What about an officer’s bullet that shatters
the driver’s windshield, a piece of which cuts her as she
speeds away? Maybe the officer didn’t touch the suspect,
but he set in motion a series of events that yielded a touching. Does that count? While assuring us that its new rule
will prove easy to administer, the majority refuses to confront its certain complications. Lower courts and law enforcement won’t have that luxury.
If efficiency cannot explain today’s decision, what’s left?
Maybe it is an impulse that individuals like Ms. Torres
should be able to sue for damages. Sometimes police shootings are justified, but other times they cry out for a remedy.
The majority seems to give voice to this sentiment when it
disparages the traditional possession rule as “artificial” and
promotes its alternative as more sensitive to “personal security” and “new” policing realities. Ante, at 8–9. It takes
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pains to explain, too, that its new rule will provide greater
protection for personal “privacy” interests, which we’re told
make up the “essence” of the Fourth Amendment. Ante, at
16 (internal quotation marks omitted).
But tasked only with applying the Constitution’s terms,
we have no authority to posit penumbras of “privacy” and
“personal security” and devise whatever rules we think
might best serve the Amendment’s “essence.” The Fourth
Amendment allows this Court to protect against specific
governmental actions—unreasonable searches and seizures
of persons, houses, papers, and effects—and that is the
limit of our license. Besides, it’s hard to see why we should
stretch to invent a new remedy here. Ms. Torres had readymade claims for assault and battery under New Mexico law
to test the officers’ actions. See N. M. Stat. Ann §41–4–12
(2020). The only reason this case comes before us under
§1983 and the Fourth Amendment rather than before a
New Mexico court under state tort law seems to be that Ms.
Torres (or her lawyers) missed the State’s two-year statutory filing deadline. See Tr. of Oral Arg. 16–17; Brief for
Respondents 20, n. 4. That may be a misfortune for her,
but it is hardly a reason to upend a 230 year-old understanding of our Constitution.
Nor, if we are honest, does today’s decision promise much
help to anyone else. Like Ms. Torres, many seeking to sue
officers will be able to bring state tort claims. Even for
those whose only recourse is a federal lawsuit, the majority’s new rule seems likely to accomplish little. This Court
has already said that a remedy lies under §1983 and the
Fourteenth Amendment for police conduct that “shocks the
conscience.” County of Sacramento v. Lewis, 523 U. S. 833,
840, 845–847 (1998). At the same time, qualified immunity
poses a daunting hurdle for those seeking to recover for less
egregious police behavior. In our own case, Ms. Torres has
yet to clear that bar and still faces it on remand. So, at the
end of it all, the majority’s new rule will help only those who
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(1) lack a state-law remedy, (2) evade custody, (3) after
some physical contact by the police, (4) where the contact
was sufficient to show an objective intent to restrain, (5)
and where the police acted “unreasonably” in light of clearly
established law, (6) but the police conduct was not “conscience shocking.” With qualification heaped on qualification, that can describe only a vanishingly small number of
cases.
Even if its holding offers little practical assistance to anyone, perhaps the majority at least hopes to be seen as trying to vindicate “personal security” and the “essence” of
“privacy” when it derides the traditional possession rule as
“artificial.” But an attractive narrative cannot obscure the
hard truth. Not only does the majority’s “mere touch” rule
allow a new cause of action in exceedingly few cases (nonconscience-shocking-but-still-unreasonable batteries intended to result in possession that don’t achieve it). It supplies no path to relief for otherwise identical near-misses
(assaults). A fleeing suspect briefly touched by pursuing
officers may have a claim. But a suspect who evades a hail
of bullets unscathed, or one who endures a series of flashbang grenades untouched, is out of luck. That distinction
is no less “artificial” than the one the law has recognized for
centuries. And the majority’s new rule promises such
scarce relief that it can hardly claim more sensitivity to
“personal security” than the rule the Constitution has long
enshrined.
In the face of these concerns, the majority replies by denying their relevance. It says there is “no call” to “surmise”
that its decision rests on anything beyond an “analysis of
the common law of arrest.” Ante, at 17. But there is no
surmise about it. The majority itself tells us that its decision is also justified by the need to “avoi[d] . . . line-drawing
problems,” protect “personal security,” and advance the
“privacy” interests that form the “essence” of the Fourth
Amendment. Having invoked these sundry considerations,
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it’s hard to see how the majority might disown them.
*
To rule as it does, the majority must endow the term “seizure” with two different meanings at the same time. It
must disregard the dominant rule of the common law. It
must disparage this Court’s existing case law for erasing
distinctions that never existed. It cannot even guarantee
that its new rule will offer great efficiencies or meaningfully
vindicate the penumbral promises it supposes. Instead, we
are asked to skip from one snippet to another, finally landing on a long-abandoned debt-collection practice that must
be reengineered to do the work the majority wishes done.
Our final destination confuses a battery for a seizure and
an attempted seizure with its completion. All this is miles
from where the standard principles of interpretation lead
and just as far from the Constitution’s original meaning.
And for what? A new rule that may seem tempting at first
blush, but that offers those like Ms. Torres little more than
false hope in the end.
Respectfully, I dissent.
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SUPREME COURT OF THE UNITED STATES
Syllabus

LANGE v. CALIFORNIA
CERTIORARI TO THE COURT OF APPEAL OF CALIFORNIA,
FIRST APPELLATE DIVISION
No. 20–18. Argued February 24, 2021—Decided June 23, 2021
This case arises from a police officer’s warrantless entry into petitioner
Arthur Lange’s garage. Lange drove by a California highway patrol
officer while playing loud music and honking his horn. The officer began to follow Lange and soon after turned on his overhead lights to
signal that Lange should pull over. Rather than stopping, Lange drove
a short distance to his driveway and entered his attached garage. The
officer followed Lange into the garage. He questioned Lange and, after
observing signs of intoxication, put him through field sobriety tests. A
later blood test showed that Lange’s blood-alcohol content was three
times the legal limit.
The State charged Lange with the misdemeanor of driving under the
influence. Lange moved to suppress the evidence obtained after the
officer entered his garage, arguing that the warrantless entry violated
the Fourth Amendment. The Superior Court denied Lange’s motion,
and its appellate division affirmed. The California Court of Appeal
also affirmed. It concluded that Lange’s failure to pull over when the
officer flashed his lights created probable cause to arrest Lange for the
misdemeanor of failing to comply with a police signal. And it stated
that Lange could not defeat an arrest begun in a public place by retreating into his home. The pursuit of a suspected misdemeanant, the
court held, is always permissible under the exigent-circumstances exception to the warrant requirement. The California Supreme Court
denied review.
Held: Under the Fourth Amendment, pursuit of a fleeing misdemeanor
suspect does not always—that is, categorically—justify a warrantless
entry into a home. Pp. 3–16.
(a) The Court’s Fourth Amendment precedents counsel in favor of a
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case-by-case assessment of exigency when deciding whether a suspected misdemeanant’s flight justifies a warrantless home entry. The
Fourth Amendment ordinarily requires that a law enforcement officer
obtain a judicial warrant before entering a home without permission.
Riley v. California, 573 U. S. 373, 382. But an officer may make a
warrantless entry when “the exigencies of the situation,” considered in
a case-specific way, create “a compelling need for official action and no
time to secure a warrant.” Kentucky v. King, 563 U. S. 452, 460; Missouri v. McNeely, 569 U. S. 141, 149. The Court has found that such
exigencies may exist when an officer must act to prevent imminent
injury, the destruction of evidence, or a suspect’s escape.
The amicus contends that a suspect’s flight always supplies the exigency needed to justify a warrantless home entry and that the Court
endorsed such a categorical approach in United States v. Santana, 427
U. S. 38. The Court disagrees. In upholding a warrantless entry made
during a “hot pursuit” of a felony suspect, the Court stated that Santana’s “act of retreating into her house” could “not defeat an arrest”
that had “been set in motion in a public place.” Id., at 42–43. Even
assuming that Santana treated fleeing-felon cases categorically, that
statement still does not establish a flat rule permitting warrantless home entry whenever a police officer pursues a fleeing misdemeanant. Santana did not resolve the issue of misdemeanor pursuit;
as the Court noted in a later case, “the law regarding warrantless entry in hot pursuit of a fleeing misdemeanant is not clearly established” one way or the other. Stanton v. Sims, 571 U. S. 3, 8, 10.
Misdemeanors run the gamut of seriousness, and they may be minor. States tend to apply the misdemeanor label to less violent and
less dangerous crimes. The Court has held that when a minor offense
(and no flight) is involved, police officers do not usually face the kind
of emergency that can justify a warrantless home entry. See Welsh v.
Wisconsin, 466 U. S. 740, 742–743. Add a suspect’s flight and the calculus changes—but not enough to justify a categorical rule. In many
cases, flight creates a need for police to act swiftly. But no evidence
suggests that every case of misdemeanor flight creates such a need.
The Court’s Fourth Amendment precedents thus point toward assessing case by case the exigencies arising from misdemeanants’ flight.
When the totality of circumstances shows an emergency—a need to act
before it is possible to get a warrant—the police may act without waiting. Those circumstances include the flight itself. But pursuit of a
misdemeanant does not trigger a categorical rule allowing a warrantless home entry. Pp. 3–12.
(b) The common law in place at the Constitution’s founding similarly
does not support a categorical rule allowing warrantless home entry
whenever a misdemeanant flees. Like the Court’s modern precedents,
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the common law afforded the home strong protection from government
intrusion and it generally required a warrant before a government official could enter the home. There was an oft-discussed exception: An
officer, according to the common-law treatises, could enter a house to
pursue a felon. But in the misdemeanor context, officers had more
limited authority to intrude on a fleeing suspect’s home. The commentators generally agreed that the authority turned on the circumstances; none suggested a rule authorizing warrantless entry in every
misdemeanor-pursuit case. In short, the common law did not have—
and does not support—a categorical rule allowing warrantless home
entry when a suspected misdemeanant flees. Pp. 12–16.
Vacated and remanded.
KAGAN, J., delivered the opinion of the Court, in which BREYER, SOGORSUCH, KAVANAUGH, and BARRETT, JJ., joined, and in which
THOMAS, J., joined as to all but Part II–A. KAVANAUGH, J., filed a concurring opinion. THOMAS, J., filed an opinion concurring in part and concurring in the judgment, in which KAVANAUGH, J., joined as to Part II. ROBERTS, C. J., filed an opinion concurring in the judgment, in which ALITO,
J., joined.
TOMAYOR,
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JUSTICE KAGAN delivered the opinion of the Court.
The Fourth Amendment ordinarily requires that police
officers get a warrant before entering a home without permission. But an officer may make a warrantless entry
when “the exigencies of the situation” create a compelling
law enforcement need. Kentucky v. King, 563 U. S. 452, 460
(2011). The question presented here is whether the pursuit
of a fleeing misdemeanor suspect always—or more legally
put, categorically—qualifies as an exigent circumstance.
We hold it does not. A great many misdemeanor pursuits
involve exigencies allowing warrantless entry.
But
whether a given one does so turns on the particular facts of
the case.
I
This case began when petitioner Arthur Lange drove past
a California highway patrol officer in Sonoma. Lange, it is
fair to say, was asking for attention: He was listening to
loud music with his windows down and repeatedly honking
his horn. The officer began to tail Lange, and soon afterward turned on his overhead lights to signal that Lange
should pull over. By that time, though, Lange was only
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about a hundred feet (some four-seconds drive) from his
home. Rather than stopping, Lange continued to his driveway and entered his attached garage. The officer followed
Lange in and began questioning him. Observing signs of
intoxication, the officer put Lange through field sobriety
tests. Lange did not do well, and a later blood test showed
that his blood-alcohol content was more than three times
the legal limit.
The State charged Lange with the misdemeanor of driving under the influence of alcohol, plus a (lower-level) noise
infraction. Lange moved to suppress all evidence obtained
after the officer entered his garage, arguing that the warrantless entry had violated the Fourth Amendment. The
State contested the motion. It contended that the officer
had probable cause to arrest Lange for the misdemeanor of
failing to comply with a police signal. See, e.g., Cal. Veh.
Code Ann. §2800(a) (West 2015) (making it a misdemeanor
to “willfully fail or refuse to comply with a lawful order, signal, or direction of a peace officer”). And it argued that the
pursuit of a suspected misdemeanant always qualifies as an
exigent circumstance authorizing a warrantless home entry. The Superior Court denied Lange’s motion, and its appellate division affirmed.
The California Court of Appeal also affirmed, accepting
the State’s argument in full. 2019 WL 5654385, *1 (2019).
In the court’s view, Lange’s “fail[ure] to immediately pull
over” when the officer flashed his lights created probable
cause to arrest him for a misdemeanor. Id., at *7. And a
misdemeanor suspect, the court stated, could “not defeat an
arrest which has been set in motion in a public place” by
“retreat[ing] into” a house or other “private place.” See id.,
at *6–*8 (internal quotation marks omitted). Rather, an
“officer’s ‘hot pursuit’ into the house to prevent the suspect
from frustrating the arrest” is always permissible under the
exigent-circumstances “exception to the warrant requirement.” Id., at *8 (some internal quotation marks omitted).

Cite as: 594 U. S. ____ (2021)

3

Opinion of the Court

That flat rule resolved the matter: “Because the officer was
in hot pursuit” of a misdemeanor suspect, “the officer’s warrantless entry into [the suspect’s] driveway and garage
[was] lawful.” Id., at *9. The California Supreme Court
denied review.
Courts are divided over whether the Fourth Amendment
always permits an officer to enter a home without a warrant
in pursuit of a fleeing misdemeanor suspect. Some courts
have adopted such a categorical rule, while others have required a case-specific showing of exigency.1 We granted certiorari, 592 U. S. ___ (2020), to resolve the conflict. Because
California abandoned its defense of the categorical rule applied below in its response to Lange’s petition, we appointed
Amanda Rice as amicus curiae to defend the Court of Appeal’s judgment. She has ably discharged her responsibilities.
II
The Fourth Amendment provides that “[t]he right of the
people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not
be violated.” As that text makes clear, “the ultimate touchstone of the Fourth Amendment is ‘reasonableness.’ ”
Brigham City v. Stuart, 547 U. S. 398, 403 (2006). That
——————
1 Compare, e.g., 2019 WL 5654385, *7–*8 (case below) (applying a categorical rule); Bismarck v. Brekhus, 2018 ND 84, ¶ 27, 908 N. W. 2d 715,
719–720 (same); Commonwealth v. Jewett, 471 Mass. 624, 634–635, 31
N. E. 3d 1079, 1089 (2015) (same); People v. Wear, 229 Ill. 2d 545, 568,
571, 893 N. E. 2d 631, 644–646 (2008) (same); Middletown v. Flinchum,
95 Ohio St. 3d 43, 44–45, 765 N. E. 2d 330, 332 (2002) (same); State v.
Ricci, 144 N. H. 241, 244–245, 739 A. 2d 404, 407–408 (1999) (same),
with, e.g., State v. Markus, 211 So. 3d 894, 906–907 (Fla. 2017) (requiring
a case-specific showing); Mascorro v. Billings, 656 F. 3d 1198, 1207
(CA10 2011) (same); Butler v. State, 309 Ark. 211, 216–217, 829 S. W. 2d
412, 415 (1992) (same); State v. Bolte, 115 N. J. 579, 597–598, 560 A. 2d
644, 654–655 (1989) (same); see also Stanton v. Sims, 571 U. S. 3, 6–7
(2013) (per curiam) (noting the split).
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standard “generally requires the obtaining of a judicial warrant” before a law enforcement officer can enter a home
without permission. Riley v. California, 573 U. S. 373, 382
(2014) (internal quotation marks omitted). But not always:
The “warrant requirement is subject to certain exceptions.”
Brigham City, 547 U. S., at 403.
One important exception is for exigent circumstances. It
applies when “the exigencies of the situation make the
needs of law enforcement so compelling that [a] warrantless
search is objectively reasonable.” King, 563 U. S., at 460
(internal quotation marks omitted). The exception enables
law enforcement officers to handle “emergenc[ies]”—situations presenting a “compelling need for official action and
no time to secure a warrant.” Riley, 573 U. S., at 402; Missouri v. McNeely, 569 U. S. 141, 149 (2013). Over the years,
this Court has identified several such exigencies. An officer, for example, may “enter a home without a warrant to
render emergency assistance to an injured occupant[,] to
protect an occupant from imminent injury,” or to ensure his
own safety. Brigham City, 547 U. S., at 403; Riley, 573
U. S., at 388. So too, the police may make a warrantless
entry to “prevent the imminent destruction of evidence” or
to “prevent a suspect’s escape.” Brigham City, 547 U. S., at
403; Minnesota v. Olson, 495 U. S. 91, 100 (1990) (internal
quotation marks omitted). In those circumstances, the delay required to obtain a warrant would bring about “some
real immediate and serious consequences”—and so the absence of a warrant is excused. Welsh v. Wisconsin, 466 U. S.
740, 751 (1984) (quoting McDonald v. United States, 335
U. S. 451, 460 (1948) (Jackson, J., concurring)).
Our cases have generally applied the exigent-circumstances
exception on a “case-by-case basis.” Birchfield v. North Dakota, 579 U. S. 438, ___ (2016) (slip op., at 16). The exception “requires a court to examine whether an emergency
justified a warrantless search in each particular case.” Riley, 573 U. S., at 402. Or put more curtly, the exception is
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“case-specific.” Id., at 388. That approach reflects the nature of emergencies. Whether a “now or never situation”
actually exists—whether an officer has “no time to secure a
warrant”—depends upon facts on the ground. Id., at 391
(internal quotation marks omitted); McNeely, 569 U. S., at
149 (internal quotation marks omitted). So the issue, we
have thought, is most naturally considered by “look[ing] to
the totality of circumstances” confronting the officer as he
decides to make a warrantless entry. Id., at 149.
The question here is whether to use that approach, or instead apply a categorical warrant exception, when a suspected misdemeanant flees from police into his home. Under the usual case-specific view, an officer can follow the
misdemeanant when, but only when, an exigency—for example, the need to prevent destruction of evidence—allows
insufficient time to get a warrant. The appointed amicus
asks us to replace that case-by-case assessment with a flat
(and sweeping) rule finding exigency in every case of misdemeanor pursuit. In her view, those “entries are categorically reasonable, regardless of whether” any risk of harm
(like, again, destruction of evidence) “materializes in a particular case.” Brief for Court-Appointed Amicus Curiae 31.
The fact of flight from the officer, she says, is itself enough
to justify a warrantless entry. (The principal concurrence
agrees.) To assess that position, we look (as we often do in
Fourth Amendment cases) both to this Court’s precedents
and to the common-law practices familiar to the Framers.
A
The place to start is with our often-stated view of the constitutional interest at stake: the sanctity of a person’s living
space. “[W]hen it comes to the Fourth Amendment, the
home is first among equals.” Florida v. Jardines, 569 U. S.
1, 6 (2013). At the Amendment’s “very core,” we have said,
“stands the right of a man to retreat into his own home and
there be free from unreasonable government intrusion.”
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Collins v. Virginia, 584 U. S. ___, ___ (2018) (slip op., at 5)
(internal quotation marks omitted). Or again: “Freedom”
in one’s own “dwelling is the archetype of the privacy protection secured by the Fourth Amendment”; conversely,
“physical entry of the home is the chief evil against which
[it] is directed.” Payton v. New York, 445 U. S. 573, 585,
587 (1980) (internal quotation marks omitted).
The
Amendment thus “draw[s] a firm line at the entrance to the
house.” Id., at 590. What lies behind that line is of course
not inviolable. An officer may always enter a home with a
proper warrant. And as just described, exigent circumstances allow even warrantless intrusions. See ibid.; supra,
at 4. But the contours of that or any other warrant exception permitting home entry are “jealously and carefully
drawn,” in keeping with the “centuries-old principle” that
the “home is entitled to special protection.” Georgia v. Randolph, 547 U. S. 103, 109, 115 (2006) (internal quotation
marks omitted); see Caniglia v. Strom, 593 U. S. ___, ___
(2021) (slip op., at 4) (“[T]his Court has repeatedly declined
to expand the scope” of “exceptions to the warrant requirement to permit warrantless entry into the home”). So we
are not eager—more the reverse—to print a new permission
slip for entering the home without a warrant.
The amicus argues, though, that we have already created
the rule she advocates. In United States v. Santana, 427
U. S. 38 (1976), the main case she relies on, police officers
drove to Dominga Santana’s house with probable cause to
think that Santana was dealing drugs, a felony under the
applicable law. When the officers pulled up, they saw Santana standing in her home’s open doorway, some 15 feet
away. As they got out of the van and yelled “police,” Santana “retreated into [the house’s] vestibule.” Id., at 40. The
officers followed her in, and discovered heroin. We upheld
the warrantless entry as one involving a police “hot pursuit,” even though the chase “ended almost as soon as it began.” Id., at 43. Citing “a realistic expectation that any
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delay would result in destruction of evidence,” we recognized the officers’ “need to act quickly.” Id., at 42–43. But
we framed our holding in broader terms: Santana’s “act of
retreating into her house,” we stated, could “not defeat an
arrest” that had “been set in motion in a public place.” Ibid.
The amicus takes that statement to support a flat rule permitting warrantless home entry when police officers (with
probable cause) are pursuing any suspect—whether a felon
or a misdemeanant. See Brief for Amicus Curiae 11, 26.
For support, she points to a number of later decisions describing Santana in dicta as allowing warrantless home entries when police are “in ‘hot pursuit’ of a fugitive” or “a
fleeing suspect.” E.g., Steagald v. United States, 451 U. S.
204, 221 (1981); King, 563 U. S., at 460. The concurrence
echoes her arguments.
We disagree with that broad understanding of Santana,
as we have suggested before. In rejecting the amicus’s view,
we see no need to consider Lange’s counterargument that
Santana did not establish any categorical rule—even one
for fleeing felons. See Brief for Petitioner 7, 25 (contending
that Santana is “entirely consistent” with “case-by-case exigency analysis” because the Court “carefully based [its]
holding on [the] specific facts” and “circumstances”). Assuming Santana treated fleeing-felon cases categorically
(that is, as always presenting exigent circumstances allowing warrantless entry), see, e.g., Stanton v. Sims, 571 U. S.
3, 8 (2013) (per curiam); McNeely, 569 U. S., at 149; King,
563 U. S., at 450, it still said nothing about fleeing misdemeanants. We said as much in Stanton, when we approved
qualified immunity for an officer who had pursued a suspected misdemeanant into a home. Describing the same
split of authority we took this case to address, we stated
that “the law regarding warrantless entry in hot pursuit of
a fleeing misdemeanant is not clearly established” (so that
the officer could not be held liable for damages). 571 U. S.,
at 6, 10. In other words, we found that neither Santana nor
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any other decision had resolved the matter one way or the
other. And we left things in that unsettled state. See 571
U. S., at 10. Santana, we noted, addressed a police pursuit
“involv[ing] a felony suspect,” 571 U. S., at 9; whether the
same approach governed a misdemeanor chase was an issue for a future case.
Key to resolving that issue are two facts about misdemeanors: They vary widely, but they may be (in a word)
“minor.” Welsh, 466 U. S., at 750. In California and elsewhere, misdemeanors run the gamut of seriousness. As the
amicus notes, some involve violence. California, for example, classifies as misdemeanors various forms of assault.
See Cal. Penal Code Ann. §241 (West Cum. Supp. 2021);
Brief for Amicus Curiae 15a–16a. And across the country,
“many perpetrators of domestic violence are charged with
misdemeanors,” despite “the harmfulness of their conduct.”
Voisine v. United States, 579 U. S. 686, ___ (2016) (slip op.,
at 1). So “a ‘felon’ is” not always “more dangerous than a
misdemeanant.” Tennessee v. Garner, 471 U. S. 1, 14
(1985). But calling an offense a misdemeanor usually limits
prison time to one year. See 1 W. LaFave, J. Israel, N. King,
& O. Kerr, Criminal Procedure §1.8(c) (4th ed. Supp. 2020).
States thus tend to apply that label to less violent and less
dangerous crimes. In California, it is a misdemeanor to litter on a public beach. See Cal. Penal Code Ann. §374.7(a)
(2020). And to “negligently cut” a plant “growing upon public land.” §384a(a)(2), (f ). And to “willfully disturb[ ] another person by loud and unreasonable noise.” §415(2).
And (last one) to “artificially color[ ] any live chicks [or] rabbits.” §599(b). In forbidding such conduct, California is no
outlier. Most States count as misdemeanors such offenses
as traffic violations, public intoxication, and disorderly conduct. See, e.g., Tex. Transp. Code Ann. §545.413(a), (d)
(West 2011) (driving without a seatbelt); Ill. Comp. Stat.,
ch. 610, §90/1 (West 2018) (drinking alcohol in a railroad
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car); Ark. Code Ann. §5–71–207(a)(3), (b) (2016) (using obscene language likely to promote disorder). So the amicus’s
(and concurrence’s) rule would cover lawbreakers of every
type, including quite a few hard to think alarming.
This Court has held that when a minor offense alone is
involved, police officers do not usually face the kind of emergency that can justify a warrantless home entry. In Welsh,
officers responded to a call about a drunk driver only to discover he had abandoned his vehicle and walked home. See
466 U. S., at 742–743. So no police pursuit was necessary,
hot or otherwise. The officers just went to the driver’s
house, entered without a warrant, and arrested him for a
“nonjailable” offense. Ibid. The State contended that exigent circumstances supported the entry because the
driver’s “blood-alcohol level might have dissipated while the
police obtained a warrant.” Id., at 754. We rejected that
argument on the ground that the driver had been charged
with only a minor offense. “[T]he gravity of the underlying
offense,” we reasoned, is “an important factor to be considered when determining whether any exigency exists.” Id.,
at 753. “[W]hen only a minor offense has been committed”
(again, without any flight), there is reason to question
whether a compelling law enforcement need is present; so
it is “particularly appropriate” to “hesitat[e] in finding exigent circumstances.” Id., at 750. And we concluded:
“[A]pplication of the exigent-circumstances exception in the
context of a home entry should rarely be sanctioned when
there is probable cause to believe that only a minor offense”
is involved. Id., at 753.2
——————
2 The concurrence is wrong to say that Welsh applies only to nonjailable
offenses, and not to minor crimes that are labeled misdemeanors. See
post, at 12–13 (ROBERTS, C. J., concurring in judgment). No less than
four times, Welsh framed its holding as applying to “minor offenses” generally. 466 U. S., at 750, 752–753. (By contrast, the word “nonjailable”
does not appear in its legal analysis.) The decision cited lower court cases
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Add a suspect’s flight and the calculus changes—but not
enough to justify the amicus’s categorical rule. We have no
doubt that in a great many cases flight creates a need for
police to act swiftly. A suspect may flee, for example, because he is intent on discarding evidence. Or his flight may
show a willingness to flee yet again, while the police await
a warrant. But no evidence suggests that every case of misdemeanor flight poses such dangers. Recall that misdemeanors can target minor, non-violent conduct. See supra,
at 8–9. Welsh held that when that is so, officers can probably take the time to get a warrant. And at times that will
be true even when a misdemeanant has forced the police to
pursue him (especially given that “pursuit” may cover just
a few feet of ground, see supra, at 6). Those suspected of
minor offenses may flee for innocuous reasons and in nonthreatening ways. Consider from the casebooks: the man
with a mental disability who, in response to officers asking
him about “fidgeting with [a] mailbox,” retreated in “a hurried manner” to his nearby home. Carroll v. Ellington, 800
F. 3d 154, 162 (CA5 2015). Or the teenager “driving without taillights” who on seeing a police signal “did not stop
but drove two blocks to his parents’ house, ran inside, and
hid in the bathroom.” Mascorro v. Billings, 656 F. 3d 1198,
1202 (CA10 2011). In such a case, waiting for a warrant is
unlikely to hinder a compelling law enforcement need. See
id., at 1207 (“The risk of flight or escape was somewhere
between low and nonexistent[,] there was no evidence
which could have potentially been destroyed[,] and there
——————
prohibiting warrantless home entries when the defendant had committed a misdemeanor. See id., at 752. And its essential rationale applies
to all minor crimes, however labeled. As the Court stated (quoting an
earlier Justice Jackson opinion): It would “display[ ] a shocking lack of
all sense of proportion” to say that “private homes, even quarters in a
tenement, may be indiscriminately invaded at the discretion of any suspicious police officer engaged in following up offenses that involve no violence or threats of it.” Id., at 751 (quoting McDonald v. United States,
335 U. S. 451, 459 (1948) (concurring opinion)).

Cite as: 594 U. S. ____ (2021)

11

Opinion of the Court

were no officer or public safety concerns”). Those nonemergency situations may be atypical. But they reveal the
overbreadth—fatal in this context—of the amicus’s (and
concurrence’s) rule, which would treat a dangerous offender
and the scared teenager the same. In misdemeanor cases,
flight does not always supply the exigency that this Court
has demanded for a warrantless home entry.
Our Fourth Amendment precedents thus point toward
assessing case by case the exigencies arising from misdemeanants’ flight. That approach will in many, if not most,
cases allow a warrantless home entry. When the totality of
circumstances shows an emergency—such as imminent
harm to others, a threat to the officer himself, destruction
of evidence, or escape from the home—the police may act
without waiting. And those circumstances, as described
just above, include the flight itself.3 But the need to pursue
a misdemeanant does not trigger a categorical rule allowing
home entry, even absent a law enforcement emergency.
When the nature of the crime, the nature of the flight, and
——————
3 Given that our rule allows warrantless home entry when emergencies
like these exist, we think the concurrence’s alarmism misplaced. See,
e.g., post, at 2 (opinion of ROBERTS, C. J.) (bewailing “danger[ ]” and “absurd[ity]”). The concurrence spends most of its time worrying about
cases in which there are exigencies above and beyond the flight itself:
when, for example, the fleeing misdemeanant will “get a gun and take
aim from inside” or “flush drugs down the toilet.” Post, at 2, 8. But again:
When an officer reasonably believes those exigencies exist, he does not
need a categorical misdemeanor-pursuit rule to justify a warrantless
home entry. (And contrary to the concurrence’s under-explained suggestion, see post, at 7–8, assessing exigencies is no harder in this context
than in any other.) The only cases in which we and the concurrence reach
a different result are cases involving flight alone, without exigencies like
the destruction of evidence, violence to others, or escape from the home.
It is telling that—although they are our sole disagreement—the concurrence hardly talks about those “flight alone” cases. Apparently, it taxes
even the concurrence to justify as an “exigency” a warrantless entry
based only on a misdemeanant’s prior retreat into his home—when the
police officers do not reasonably believe anything harmful will happen in
the time it takes to get a warrant.
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surrounding facts present no such exigency, officers must
respect the sanctity of the home—which means that they
must get a warrant.
B
The common law in place at the Constitution’s founding
leads to the same conclusion. That law, we have many
times said, may be “instructive in determining what sorts
of searches the Framers of the Fourth Amendment regarded as reasonable.” E.g., Steagald, 451 U. S., at 217.
And the Framers’ view provides a baseline for our own day:
The Amendment “must provide at a minimum the degree of
protection it afforded when it was adopted.” United States
v. Jones, 565 U. S. 400, 411 (2012); see Jardines, 569 U. S.,
at 5. Sometimes, no doubt, the common law of the time is
hard to figure out: The historical record does not reveal a
limpid legal rule. See, e.g., Payton, 445 U. S., at 592–597.
Here, we find it challenging to map every particular of the
common law’s treatment of warrantless home entries. But
the evidence is clear on the question before us: The common
law did not recognize a categorical rule enabling such an
entry in every case of misdemeanor pursuit.
Like our modern precedents, the common law afforded
the home strong protection from government intrusion. As
this Court once wrote: “The zealous and frequent repetition
of the adage that a ‘man’s house is his castle’ made it abundantly clear that both in England and in the Colonies ‘the
freedom of one’s house’ was one of the most vital elements
of English liberty.” Id., at 596–597 (footnote omitted); see
Semayne’s Case, 5 Co. Rep. 91a, 91b, 77 Eng. Rep. 194, 195
(K. B. 1604) (“[T]he house of every one is as to him as his
castle and fortress, as well for his defen[s]e against injury
and violence, as for his repose” (footnote omitted)); 3 W.
Blackstone, Commentaries on the Laws of England 288
(1768) (“[E]very man’s house is looked upon by the law to
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be his castle of defen[s]e and asylum”).4 To protect that interest, “prominent law lords, the Court of Common Pleas,
the Court of King’s Bench, Parliament,” and leading treatise writers all “c[a]me to embrace” the “understanding”
that generally “a warrant must issue” before a government
official could enter a house. Donohue, The Original Fourth
Amendment, 83 U. Chi. L. Rev. 1181, 1238–1239 (2016); see
Davies, Recovering the Original Fourth Amendment, 98
Mich. L. Rev. 547, 642–646 (1999). That did not mean the
Crown got the message; its officers often asserted power to
intrude into any home they pleased—thus adding to the colonists’ list of grievances. See Steagald, 451 U. S., at 220.
But the law on the books offered a different model: “To enter
a man’s house” without a proper warrant, Lord Chief Justice Pratt proclaimed in 1763, is to attack “the liberty of the
subject” and “destroy the liberty of the kingdom.” Huckle v.
Money, 2 Wils. K. B. 206, 207, 95 Eng. Rep. 768, 769 (K. B.
1763). That was the idea behind the Fourth Amendment.
There was an oft-discussed exception: An officer, according to the day’s treatises, could enter a house to pursue a
felon. The felony category then was a good deal narrower
than now. Many modern felonies were “classified as misdemeanors” at common law, with the felony label mostly reserved for crimes “punishable by death.” Garner, 471 U. S.,
at 13–14; see 4 W. Blackstone, Commentaries on the Laws
of England 98 (1791) (Blackstone). In addressing those serious crimes, the law “allow[ed of] extremities” to meet “ne——————
4 In a 1763 Parliamentary debate, about searches made to enforce a
tax, William Pitt the Elder orated as follows: “The poorest man may in
his cottage bid defiance to all the forces of the Crown. It may be frail; its
roof may shake; the wind may blow through it; the storm may enter; the
rain may enter; but the King of England cannot enter—all his force dares
not cross the threshold of the ruined tenement!” Miller v. United States,
357 U. S. 301, 307, and n. 7 (1958) (citing The Oxford Dictionary of Quotations 379 (2d ed. 1953); 15 T. Hansard, Parliamentary History of England, col. 1307 (1813)).
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cessity.” R. Burn, The Justice of the Peace, and Parish Officer 86 (6th ed. 1758). So if a person suspected “upon probable grounds” of a felony “fly and take house,” Sir Matthew
Hale opined, then “the constable may break open the door,
tho he have no warrant.” 2 Pleas of the Crown 91–92 (1736)
(Hale). Sergeant William Hawkins set out a more restrictive rule in his widely read treatise. He wrote that a constable, “with or without a warrant,” could “break open
doors” if “pursu[ing]” a person “known to have committed”
a felony—but not if the person was only “under a probable
suspicion.” 2 Pleas of the Crown 138–139 (1787) (Hawkins).
On the other hand, Sir William Blackstone went broader
than Hale. A constable, he thought, could “break open
doors”—no less than “upon a justice’s warrant”—if he had
“probable suspicion [to] arrest [a] felon,” even absent flight
or pursuit. Blackstone 292. The commentators thus differed on the scope of the felony exception to the warrant
requirement. But they agreed on one thing: It was indeed
a felony exception. All their rules applied to felonies as a
class, and to no other whole class of crimes.
In the misdemeanor context, officers had more limited
authority to intrude on a fleeing suspect’s home.5 Once
again, some of the specifics are uncertain, and commentators did not always agree with each other. But none suggested any kind of all-misdemeanor-flight rule. Instead,
their approval of entry turned on the circumstances. One
set of cases involved what might be called pre-felonies.
Blackstone explained that “break[ing] open doors” was allowable not only “in case of [a] felony” but also in case of “a
dangerous wounding whereby [a] felony is likely to ensue.”
Ibid. In other words, the felony rule extended to crimes that
would become felonies if the victims died. See Hale 94.6
——————
5 Note, though, that if a person had already been arrested and then
escaped from custody, an officer could always search for him at home.
See 2 W. Hawkins, Pleas of the Crown 87 (1721).
6 Both felonies and pre-felonies justified the common law’s “hue and
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Another set of cases involved crimes, mostly violent themselves, liable to provoke felonious acts. Often called “affrays” or “breaches of the peace,” a typical example was “the
fighting of two or more persons” to “the terror of his majesty’s subjects.” Blackstone 145, 150.7 Because that conduct created a “danger of felony”—because when it occurred, “there is likely to be manslaughter or bloodshed
committed”—“the constable may break open the doors to
keep the peace.” Hale 90, 95 (emphasis deleted); see Hawkins 139 (blessing a warrantless entry “where those who
have made an affray in [the constable’s] presence fly to a
house and are immediately pursued”). Hale also approved
a warrantless entry to stop a more mundane form of harm:
He (though not other commentators) thought a constable
could act to “suppress the disorder” associated with “drinking or noise in a house at an unseasonable time of night.”
Hale 95. But differences aside, all the commentators focused on the facts of cases: When a suspected misdemeanant, fleeing or otherwise, threatened no harm, the constable
had to get a warrant.
The common law thus does not support a categorical rule
allowing warrantless home entry when a misdemeanant
flees. It had a rule of that kind for felonies. But much as
——————
cry”: when a constable or other person “raise[d] the power of the towne”—
“with horn and with voice”—to pursue an offender. 3 E. Coke, Institutes
of the Laws of England 116 (1644); Blackstone 293. Most of the commonlaw authorities approved warrantless home entries upon a hue and cry.
But because that process was generally available only to apprehend felons and those who had “dangerously wounded any person,” it did not enlarge the range of qualifying offenses. Hale 98; see Brief for Constitutional Accountability Center as Amicus Curiae 17–18.
7 The term “breach of the peace” can today encompass many kinds of
behavior, and even in common-law times it “meant very different things
in different” contexts. Atwater v. Lago Vista, 532 U. S. 318, 327, n. 2
(2001). But “[m]ore often than not, when used in reference to commonlaw arrest power, the term seemed to connote an element of violence.”
Id., at 327–328, n. 2.
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in Welsh centuries later, the common law made distinctions
based on “the gravity of the underlying offense.” 466 U. S.,
at 753. When it came to misdemeanors, flight alone was
not enough. Whether a constable could make a warrantless
entry depended as well on other circumstances suggesting
a potential for harm and a need to act promptly.8 In that
way, the common-law rules (even if sometimes hard to discern with precision) mostly mirror our modern caselaw.
The former too demanded—and often found—a law enforcement exigency before an officer could “break open” a fleeing
misdemeanant’s doors. Blackstone 292.
III
The flight of a suspected misdemeanant does not always
justify a warrantless entry into a home. An officer must
consider all the circumstances in a pursuit case to determine whether there is a law enforcement emergency. On
many occasions, the officer will have good reason to enter—
to prevent imminent harms of violence, destruction of evidence, or escape from the home. But when the officer has
time to get a warrant, he must do so—even though the misdemeanant fled.
Because the California Court of Appeal applied the categorical rule we reject today, we vacate its judgment and remand the case for further proceedings not inconsistent with
this opinion.
It is so ordered.

——————
8 The concurrence professes to disagree with this conclusion, see post,
at 17–19 (opinion of ROBERTS, C. J.), but its account of the common law
ends up in much the same place as ours. The concurrence recognizes a
categorical rule permitting warrantless home entry in pursuit of fleeing
felons. See post, at 17. But for misdemeanants, the concurrence presents
only discrete circumstances—mostly the same as ours—allowing home
entry without a warrant. Post, at 17–18. Those particular instances of
permissible entry do not create a categorical rule.
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JUSTICE KAVANAUGH, concurring.
The Court holds that an officer may make a warrantless
entry into a home when pursuing a fleeing misdemeanant
if an exigent circumstance is also present—for example,
when there is a risk of escape, destruction of evidence, or
harm to others. I join the Court’s opinion. I also join Part
II of JUSTICE THOMAS’s concurrence regarding how the exclusionary rule should apply to hot pursuit cases.
I add this brief concurrence simply to underscore that, in
my view, there is almost no daylight in practice between the
Court’s opinion and THE CHIEF JUSTICE’s opinion concurring in the judgment.
In his thoughtful opinion, THE CHIEF JUSTICE concludes
that pursuit of a fleeing misdemeanant should itself constitute an exigent circumstance. The Court disagrees. As I
see it, however, the difference between THE CHIEF
JUSTICE’s approach and the Court’s approach will be academic in most cases. That is because cases of fleeing misdemeanants will almost always also involve a recognized
exigent circumstance—such as a risk of escape, destruction
of evidence, or harm to others—that will still justify warrantless entry into a home. See ante, at 1, 4, 16; see also,
e.g., City and County of San Francisco v. Sheehan, 575 U. S.
600, 612 (2015); Kentucky v. King, 563 U. S. 452, 460 (2011);
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Brigham City v. Stuart, 547 U. S. 398, 403 (2006); Minnesota v. Olson, 495 U. S. 91, 100 (1990). As Lange’s able
counsel forthrightly acknowledged at oral argument, the
approach adopted by the Court today will still allow the police to make a warrantless entry into a home “nine times
out of 10 or more” in cases involving pursuit of a fleeing
misdemeanant. Tr. of Oral Arg. 34.
Importantly, moreover, the Court’s opinion does not disturb the long-settled rule that pursuit of a fleeing felon is
itself an exigent circumstance justifying warrantless entry
into a home. See United States v. Santana, 427 U. S. 38,
42–43 (1976); cf. Stanton v. Sims, 571 U. S. 3, 8, 9 (2013)
(per curiam). In other words, the police may make a warrantless entry into the home of a fleeing felon regardless of
whether other exigent circumstances are present.
With those observations, I join the Court’s opinion.
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JUSTICE THOMAS, with whom JUSTICE KAVANAUGH joins
as to Part II, concurring in part and concurring in the judgment.
I join the majority opinion, except for Part II–A, which
correctly rejects the argument that suspicion that a person
committed any crime justifies warrantless entry into a
home in hot pursuit of that person. I write separately to
note two things: the general case-by-case rule that the
Court announces today is subject to historical, categorical
exceptions; and under our precedent, the federal exclusionary rule does not apply to evidence discovered in the course
of pursuing a fleeing suspect.
I
The majority sets out a general rule requiring a case-bycase inquiry when an officer enters a home without a warrant in pursuit of a person suspected of committing a misdemeanor. But history suggests several categorical exceptions to this rule. First, warrantless entry is categorically
allowed when a person is arrested and escapes. E.g., J. Parker, Conductor Generalis 28–29 (1788) (constables may
break into houses without a warrant “[w]herever a person
is lawfully arrested for any cause, and afterwards escapes,
and shelters himself in an house”); ante, at 14, n. 5. This
exception is potentially very broad. See Torres v. Madrid,
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592 U. S. ___, ___ (2021) (slip op., at 1) (holding that an arrest occurs whenever an officer applies physical force to the
body with intent to restrain); Genner v. Sparks, 6 Mod. 173,
174, 87 Eng. Rep. 928, 929 (Q. B. 1704). Second, authorities
at common law categorically allowed warrantless entry
when in hot pursuit of a person who committed an affray.
Ante, at 15. Third, those authorities allowed the same for
what the majority calls certain “pre-felonies.” Ante, at 14.
Finally, some authorities appear to have allowed warrantless entry when in pursuit of a person who had breached
the peace. See, e.g., 2 M. Hale, Pleas of the Crown 95 (1736)
(Hale); Wilgus, Arrest Without a Warrant, 22 Mich. L. Rev.
798, 802–803 (1924)). What crimes amounted to “breach of
peace” for purposes of warrantless entry is not immediately
clear. The term sometimes was used to refer to violence,
but the majority recognizes historical support for a broader
definition. Ante, at 15 (citing Hale 95). And cases decided
before and after the Fourteenth Amendment was ratified
similarly used the term “breach of peace” in a broad sense.
E.g., State v. Lafferty, 5 Del. 491 (1854) (“blow[ing] a trumpet at night through the streets”); Hawkins v. Lutton, 95
Wis. 492, 494, 70 N. W. 483 (1897) (“loud, profane, and indecent” language).
I join the relevant parts of the majority on the understanding that its general case-by-case rule does not foreclose historical, categorical exceptions. Although the majority unnecessarily leads with doctrine before history, it
does not disturb our regular rule that history—not courtcreated standards of reasonableness—dictates the outcome
whenever it provides an answer. See, e.g., Wilson v. Arkansas, 514 U. S. 927, 931 (1995); Virginia v. Moore, 553 U. S.
164, 171 (2008).
I also join on the understanding that the majority has not
sought to settle the contours of any of these historical exceptions.
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II
I also write to point out that even if the state courts on
remand conclude that the officer’s entry here was unlawful,
the federal exclusionary rule does not require suppressing
any evidence.
“[O]fficers who violated the Fourth Amendment were traditionally considered trespassers.” Utah v. Strieff, 579
U. S. 232, 237 (2016). For that reason, “individuals subject
to unconstitutional searches or seizures historically enforced their rights through tort suits or self-help.” Ibid.
But beginning in the 20th century, this Court created a new
remedy: exclusion of evidence in criminal trials. Ibid.
Establishing a violation of the Fourth Amendment,
though, does not automatically entitle a criminal defendant
to exclusion of evidence. Far from it. “[T]he exclusionary
rule is not an individual right.” Herring v. United States,
555 U. S. 135, 141 (2009). It is a “ ‘prudential’ doctrine created by this Court,” Davis v. United States, 564 U. S. 229,
236 (2011) (citation omitted), and there is always a “high
obstacle for those urging application of the rule,” Pennsylvania Bd. of Probation and Parole v. Scott, 524 U. S. 357,
364–365 (1998). Relevant here, the rule “does not apply
when the costs of exclusion outweigh its deterrent benefits.”
Strieff, 579 U. S., at 235.
On the benefits side, “we have said time and again that
the sole” factor courts can consider is “deter[ring] misconduct by law enforcement.” Davis, 564 U. S., at 246. And
not just any misconduct. The exclusionary rule developed
to deter “intentional conduct that was patently unconstitutional.” Herring, 555 U. S., at 143 (emphasis added). For
the past several decades, we have thus declined to exclude
evidence where exclusion would not substantially deter “intentional” and “flagrant” behavior. Id., at 144. For example, the exclusionary rule does not apply where “some intervening circumstance” arises between unconstitutional
conduct and discovery of evidence, Strieff, 579 U. S., at 238;
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where evidence would inevitably have been discovered,
ibid.; or where officers have acted in good faith, United
States v. Leon, 468 U. S. 897, 908 (1984).
On the other side of the ledger, we consider all “costs.”
E.g., Davis, 564 U. S., at 237. One cost is especially salient:
excluding evidence under the Fourth Amendment always
obstructs the “ ‘truth-finding functions of judge and jury.’ ”
Leon, 468 U. S., at 907; accord, Nix v. Williams, 467 U. S.
431, 443 (1984) (recognizing “the public interest in having
juries receive all probative evidence”). This interference
with the purpose of the judicial system also creates a downstream risk that “some guilty defendants may go free or receive reduced sentences.” Leon, 468 U. S., at 907.
By itself, this high cost makes exclusion under our precedent rarely appropriate. “Suppression of evidence . . . has
always been our last resort, not our first impulse.” Hudson
v. Michigan, 547 U. S. 586, 591 (2006). When additional
costs are present, the balance tips decisively against exclusion.
Cases of fleeing suspects involve more than enough added
costs to render the exclusionary rule inapplicable. First,
our precedents make clear that the exclusionary rule does
not apply when it would encourage bad conduct by criminal
defendants. For example, evidence obtained during an unlawful search is still admissible to impeach a witness because exclusion would create “ ‘a license to use perjury.’ ”
United States v. Havens, 446 U. S. 620, 626 (1980). Here,
exclusion is inappropriate because it would encourage suspects to flee. Second, our precedents similarly make clear
that criminal defendants cannot use the exclusionary rule
as “a shield against” their own bad conduct. Walder v.
United States, 347 U. S. 62, 65 (1954). In most—if not all—
States, fleeing from police after a lawful order to stop is a
crime. All the evidence that petitioner seeks to exclude is
evidence that inevitably would have been discovered had he
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complied with the officer’s order to stop. A criminal defendant should “not . . . be put in a better position than [he]
would have been in if no illegality had transpired.” Nix, 467
U. S., at 443–444.
Aware of the substantial costs created by the exclusionary rule, courts have sometimes narrowed the protections
historically afforded by the Fourth Amendment to avoid
having to exclude evidence. See Collins v. Virginia, 584
U. S. ___, ___ (2018) (THOMAS, J., concurring) (slip op., at
1); A. Amar, The Constitution and Criminal Procedure:
First Principles 30 (1997) (“Judges do not like excluding
bloody knives, so they distort doctrine”). But it should be
the judicially created remedy, not the Fourth Amendment,
that contracts in the face of that pressure. Courts should
follow the plain dictates of our precedent: Officers cannot
chase a fleeing person into a home simply because that person is suspected of having committed any misdemeanor, but
if the officer nonetheless does so, exclusion under the
Fourth Amendment is improper. Criminal defendants
must rely on other remedies.
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CHIEF JUSTICE ROBERTS, with whom JUSTICE ALITO
joins, concurring in the judgment.
Suppose a police officer on patrol responds to a report of
a man assaulting a teenager. Arriving at the scene, the officer sees the teenager vainly trying to ward off the assailant. The officer attempts to place the assailant under arrest, but he takes off on foot. He leads the officer on a chase
over several blocks as the officer yells for him to stop. With
the officer closing in, the suspect leaps over a fence and then
stands on a home’s front yard. He claims it’s his home and
tells the officer to stay away. What is the officer to do?
The Fourth Amendment and our precedent—not to mention common sense—provide a clear answer: The officer can
enter the property to complete the arrest he lawfully initiated outside it. But the Court today has a different take.
Holding that flight, on its own, can never justify a warrantless entry into a home (including its curtilage), the Court
requires that the officer: (1) stop and consider whether the
suspect—if apprehended—would be charged with a misdemeanor or a felony, and (2) tally up other “exigencies” that
might be present or arise, ante, at 1, 4, before (3) deciding
whether he can complete the arrest or must instead seek a
warrant—one that, in all likelihood, will not arrive for
hours. Meanwhile, the suspect may stroll into the home
and then dash out the back door. Or, for all the officer
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knows, get a gun and take aim from inside.
The Constitution does not demand this absurd and dangerous result. We should not impose it. As our precedent
makes clear, hot pursuit is not merely a setting in which
other exigent circumstances justifying warrantless entry
might emerge. It is itself an exigent circumstance. And we
have never held that whether an officer may enter a home
to complete an arrest turns on what the fleeing individual
was suspected of doing before he took off, let alone whether
that offense would later be charged as a misdemeanor or
felony. It is the flight, not the underlying offense, that has
always been understood to justify the general rule: “Police
officers may enter premises without a warrant when they
are in hot pursuit of a fleeing suspect.” Kentucky v. King,
563 U. S. 452, 460 (2011). The Court errs by departing from
that well-established rule.
I
A
The Fourth Amendment protects “[t]he right of the people
to be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures” and provides
that “no Warrants shall issue, but upon probable cause.”
While the Amendment does not specify when a warrant
must be obtained, we have typically required that officers
secure one before entering a home to execute a search or
seizure. King, 563 U. S., at 459. We have also, however,
recognized exceptions to that requirement “because the ultimate touchstone of the Fourth Amendment is ‘reasonableness.’ ” Brigham City v. Stuart, 547 U. S. 398, 403 (2006).
In some instances the Court has determined that this
question of reasonableness can be decided by application of
a rule for a particular type of case. Mitchell v. Wisconsin,
588 U. S. ___, ___, n. 2 (2019) (plurality opinion) (slip op., at
9, n. 2); see Illinois v. McArthur, 531 U. S. 326, 330 (2001)

Cite as: 594 U. S. ____ (2021)

3

C. J., concurring
ROBERTS
ROBERTS
, C. J., ,concurring
in judgment

(“[T]his Court has interpreted the Amendment as establishing rules and presumptions.”). This approach reflects our
recognition of the need “to provide clear guidance to law enforcement.” Riley v. California, 573 U. S. 373, 398 (2014).
We strive to “draw standards sufficiently clear and simple
to be applied with a fair prospect of surviving judicial
second-guessing months and years after an arrest or search
is made.” Atwater v. Lago Vista, 532 U. S. 318, 347 (2001).
We have, for example, established general rules giving effect to the “well-recognized exception [that] applies when
the exigencies of the situation make the needs of law enforcement so compelling that [a] warrantless search is objectively reasonable under the Fourth Amendment.” King,
563 U. S., at 460 (some alterations in original; internal quotation marks omitted). In fact, “our exigency case law is full
of general rules” that provide “guidance on how police
should handle [such] cases.” Mitchell, 588 U. S., at ___,
n. 3 (slip op., at 9, n. 3) (internal quotation marks omitted).
These rules allow warrantless entry into the home when
necessary to “protect individuals who are threatened with
imminent harm, or prevent the imminent destruction of evidence.” Carpenter v. United States, 585 U. S. ___, ___–___
(2018) (slip op., at 21–22). Or—relevant here—“to pursue a
fleeing suspect.” Id., at ___ (slip op., at 21).
We take a case-by-case approach in deciding whether a
search or seizure was conducted in reaction to an exigent
circumstance, such as whether an officer had an objective
basis to “fear the imminent destruction of evidence.” Birchfield v. North Dakota, 579 U. S. 438, ___ (2016) (slip op., at
15). But once faced with an exigency, our rule is clear: officers are “not bound to learn anything more or wait any
longer before going in.” United States v. Banks, 540 U. S.
31, 40 (2003).
Today, the Court holds that hot pursuit merely sets the
table for other exigencies that may emerge to justify warrantless entry, such as imminent harm. This comes as a
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surprise. For decades we have consistently recognized pursuit of a fleeing suspect as an exigency, one that on its own
justifies warrantless entry into a home.
Almost a half century ago in United States v. Santana,
427 U. S. 38 (1976), we considered whether hot pursuit supports warrantless home entry. We held that such entry was
justified when Santana “retreat[ed] into her house” after a
drug transaction upon hearing law enforcement “shout[ ]
‘police’ ” and seeing them “display[ ] their identification.”
Id., at 40, 42. As we explained, “a suspect may not defeat
an arrest which has been set in motion in a public place . . .
by the expedient of escaping to a private place.” Id., at 43.
Our interpretation of the Fourth Amendment did not hinge
on whether the offense that precipitated her withdrawal
was a felony or a misdemeanor. See Stanton v. Sims, 571
U. S. 3, 9 (2013) (per curiam).
We have repeatedly and consistently reaffirmed that hot
pursuit is itself an exigent circumstance. See, e.g., Carpenter, 585 U. S., at ____ (slip op., at 21) (“[E]xigencies include
the need to pursue a fleeing suspect.”); Collins v. Virginia,
584 U. S. ___, ___ (2018) (slip op., at 12) (distinguishing
prior case approving warrantless entry onto the curtilage
as best sounding in “hot pursuit”); Birchfield, 579 U. S., at
___ (slip op., at 15) (exception for exigent circumstances authorizes “the warrantless entry of private property . . .
when police are in hot pursuit of a fleeing suspect”); King,
563 U. S., at 460 (“Police officers may enter premises without a warrant when they are in hot pursuit of a fleeing suspect.”); Brigham City, 547 U. S., at 403 (“We have held, for
example, that law enforcement officers may make a warrantless entry onto private property . . . to engage in ‘hot
pursuit’ of a fleeing suspect.” (citations omitted)); Steagald
v. United States, 451 U. S. 204, 221 (1981) (“[W]arrantless
entry of a home would be justified if the police were in ‘hot
pursuit’ of a fugitive.”); see also Mitchell, 588 U. S., at ___
(SOTOMAYOR, J., dissenting) (slip op., at 11) (“ ‘hot pursuit’
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of a fleeing suspect” qualifies as an exigency); Missouri v.
McNeely, 569 U. S. 141, 176–177 (2013) (THOMAS, J., dissenting) (same).
These cases, it bears repeating, have not viewed hot pursuit as merely the background against which other exigencies justifying warrantless entry might arise. See, e.g., Carpenter, 585 U. S., at ___–___ (slip op., at 21–22) (identifying
destruction of evidence, emergency aid, and hot pursuit as
separate exigencies); Birchfield, 579 U. S., at ___ (slip op.,
at 15) (same); McNeely, 569 U. S., at 148–149 (opinion of
the Court) (same); King, 563 U. S., at 460 (same); Brigham
City, 547 U. S., at 403 (same); see also Mitchell, 588 U. S.,
at ___ (SOTOMAYOR, J., dissenting) (slip op., at 11) (same).
And our decisions do not dismiss the existence of an exigency—including hot pursuit—based on the underlying offense that precipitated law enforcement action, even if
known. To the contrary, until today, we have explicitly rejected invitations to do so. See Brigham City, 547 U. S., at
405 (dismissing defendants’ contention that offenses at issue were “not serious enough” to justify reliance on the
emergency aid doctrine); Michigan v. Fisher, 558 U. S. 45,
47 (2009) (per curiam); see also Atwater, 532 U. S., at 354
(rejecting exception for “very minor criminal offense[s]” to
rule allowing warrantless arrests).
The Court displays little patience for this precedent.
With regard to Santana, the Court concedes that “we
framed our holding in broad[ ] terms.” Ante, at 7. Yet it
narrows those terms based on rationales that played no role
in the decision. The Court then brushes off our slew of cases
reaffirming Santana’s broad holding as nothing more than
“dicta.” Ante, at 7. I would not override decades of guidance
to law enforcement in favor of a new rule that provides no
guidance at all.
B
A proper consideration of the interests at stake confirms
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the position our precedent amply supports. Pursuit implicates substantial government interests, regardless of the offense precipitating the flight. It is the flight, not the underlying offense, that justifies the entry.
At the start, every hot pursuit implicates the government
interest in ensuring compliance with law enforcement. California v. Hodari D., 499 U. S. 621, 627 (1991). Flight is a
direct attempt to evade arrest and thereby frustrate our
“society’s interest in having its laws obeyed.” Terry v. Ohio,
392 U. S. 1, 26 (1968). Disregarding an order to yield to law
enforcement authority cannot be dismissed with a shrug of
the shoulders simply because the underlying offense is regarded as “innocuous,” ante, at 10. As the many state
courts to approve of warrantless entry in hot pursuit have
reminded us, “[l]aw enforcement is not a child’s game of
prisoners base, or a contest, with apprehension and conviction depending upon whether the officer or defendant is the
fleetest of foot.” Commonwealth v. Jewett, 471 Mass. 624,
634, 31 N. E. 3d 1079, 1089 (2015) (quoting State v. Ricci,
144 N. H. 241, 245, 739 A. 2d 404, 408 (1999)).
Flight also always involves the “paramount” government
interest in public safety. Scott v. Harris, 550 U. S. 372, 383
(2007); see Hodari D., 499 U. S., at 627 (“Street pursuits
always place the public at some risk, and compliance with
police orders to stop should therefore be encouraged.”). A
fleeing suspect “intentionally place[s] himself and the public in danger.” Scott, 550 U. S., at 384. Vehicular pursuits,
in particular, are often catastrophic. See Dept. of Justice,
Bureau of Justice Statistics, B. Reaves, Police Vehicle Pursuits, 2012–2013, p. 6 (May 2017) (average of about one
death per day in the United States from vehicle pursuits
from 1996 to 2015). Affording suspects the opportunity to
evade arrest by winning the race rewards flight and encourages dangerous behavior.
And the problems do not end there because hot pursuit
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often gives rise to multiple other exigencies, such as destruction of evidence, violence, and escape. The Court
acknowledges this reality, but then posits that not “every
case of misdemeanor flight poses such dangers.” Ante, at
10 (emphasis added). Of course not. But we have never
required such a level of certainty before crafting a general
rule that law enforcement can follow. For example, in
Washington v. Chrisman, 455 U. S. 1 (1982), we held that
an officer may accompany an arrestee into his residence
without any showing of exigency and regardless of the “nature of the offense for which the arrest was made,” because
there “is no way for an officer to predict reliably how a particular subject will react to arrest” and “the possibility that
an arrested person will attempt to escape if not properly
supervised is obvious.” Id., at 6–7. In Michigan v. Summers, 452 U. S. 692 (1981), we concluded that, although “no
special danger to the police” was suggested by the evidence
in the record, the execution of a search warrant merited a
categorical rule allowing detention of present individuals
because it was the “kind of transaction” that could give rise
to other exigencies. Id., at 702. And in United States v.
Robinson, 414 U. S. 218 (1973), we held that the search incident to arrest exception applies to all arrests regardless
“what a court may later decide was the probability in a particular arrest situation that weapons or evidence would in
fact be found,” because arrests require “quick ad hoc judgment[s].” Id., at 235.
Such concerns are magnified here. The act of pursuing a
fleeing suspect makes simultaneously assessing which
other exigencies might arise especially difficult to ascertain
“on the spur (and in the heat) of the moment.” Atwater, 532
U. S., at 347. The Court disputes this proposition, ante, at
11, n. 3, but the difficulty of discerning hidden weapons or
drugs on a suspect running or driving away seems clear to
us.
The risks to officer safety posed by the Court’s suggestion
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that an officer simply abandon pursuit and await a warrant
are severe. We are warned in this case that “attempting
warrant service for an unknown suspect in an unknown
home at night is flat dangerous.” Brief for Sonoma County
District Attorney’s Office et al. as Amici Curiae 33.
Whether at night or during the day, the officer is obviously
vulnerable to those inside the home while awaiting a warrant, including danger from a suspect who has already
demonstrated himself to be undeterred by police orders.
See, e.g., Thompson v. Florence, 2019 WL 3220051, *4 (ND
Ala., July 17, 2019) (at fleeing suspect’s urging, resident
grabbed a handgun); State v. Davis, 2000–278, p. 5 (La.
App. 5 Cir. 8/29/00), 768 So. 2d 201, 206 (fleeing suspect
“reached for a handgun” inside home).
Even if the area outside the home remains tranquil, the
suspect inside is free to destroy evidence or continue his escape. Flight is obviously suggestive of these recognized exigencies, which could materialize promptly once the officer
is compelled to abandon pursuit. The destruction of evidence can take as little as “15 or 20 seconds,” Banks, 540
U. S., at 40; and a suspect can dash out the back door just
as quickly, while the officer must wait outside. Forcing the
officer to wait and predict whether such exigencies will occur before entry is in practice no different from forcing the
officer to wait for these exigencies to occur.
Indeed, from the perspective of the officer, many instances of flight leading to further wrongdoing are the sort
of “flight alone” cases the Court deems harmless, ante, at
11, n. 3. Despite the Court’s suggestion to the contrary, examples of “flight alone” generating exigencies difficult to
identify in advance are not hard to find. See, e.g. State v.
Lam, 2013-Ohio-505, 989 N. E. 2d 100, 101–102 (App.)
(warrantless entry in hot pursuit of someone who committed turn signal violation revealed heroin on suspect and
suggested attempt to flush drugs down the toilet); State v.
Mitchem, 2014-Ohio-2366, 2014 WL 2565680, *1 (App.,
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June 4, 2014) (suspect who committed trespass, fled from
the police into private driveway, and stated to officers
“[Y]ou can’t touch me, I’m at my house,” turned out to have
a gun). (And, as we will see, it is apparently hard to decide
which cases qualify as “flight alone” cases, see infra, at 16.)
If the suspect continues to flee through the house, while
the officer must wait, even the quickest warrant will be far
too late. Only in the best circumstances can one be obtained
in under an hour, see Brief for Respondent 33, and it usually takes much longer than that, see Brief for Los Angeles
County Police Chiefs’ Association as Amicus Curiae 24–25.
Even electronic warrants may involve “time-consuming formalities.” McNeely, 569 U. S., at 155. And some States typically require that a warrant application be in writing, see,
e.g., Colo. Rev. Stat. §16–3–303 (2020), or that the applicant
appear in person before a judge, see, e.g., Mass. Gen. Laws,
ch. 276, §2B (2019), or permit oral applications only for certain cases, see, e.g., Iowa Code §321J.10.3 (2019). All of
these factors make it very possible that the officer will never
be able to identify the suspect if he cannot continue the pursuit. See Hiibel v. Sixth Judicial Dist. Court of Nev., Humboldt Cty., 542 U. S. 177, 186 (2004) (recognizing identification as an “important government interest[ ]”). The Court
today creates “perverse incentives” by imposing an “invitation to impunity-earned-by-recklessness.” Scott, 555 U. S.,
at 385–386.
Against these government interests we balance the suspect’s privacy interest in a home to which he has voluntarily
led a pursuing officer. If the residence is not his the suspect
has no privacy interest to protect. Rakas v. Illinois, 439
U. S. 128, 141 (1978); see also State v. Walker, 2006–1045,
p. 7 (La. 4/11/07), 953 So. 2d 786, 790–791 (suspect fled into
third person’s residence where he was unwelcome); Ulysse
v. State, 899 So. 2d 1233, 1234 (Fla. App. 2005) (suspect ran
inside the home of “a complete stranger”). The police may
well have no reason to know whether the suspect entered
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his own or someone else’s home or yard. If the suspect does
escape into his own home, his privacy interest is diminished
because he was the one who chose to move his encounter
with the police there. See State v. Legg, 633 N. W. 2d 763,
773 (Iowa 2001) (nature of intrusion is “slight” in hot pursuit because the officer’s entry “was no surprise to [the suspect]; he was following closely on her heels”); 4 W. LaFave,
Search and Seizure §9.2(d), p. 419 (6th ed. 2020) (“the suspect has only himself to blame for the fact that the encounter has been moved from a public to a private area”). In
cases of hot pursuit, “[t]he offender is then not being bothered by the police unexpectedly while in domestic tranquility. He has gone to his home while fleeing solely to escape
arrest.” R. v. Macooh, [1993] 2 S. C. R. 802, 815. Put differently, just as arrestees have “reduced privacy interests,”
Riley, 573 U. S., at 391, so too do those who evade arrest by
leading the police on car chases into their garages.
C
“In determining what is reasonable under the Fourth
Amendment, we have given great weight to the essential
interest in readily administrable rules.” Virginia v. Moore,
553 U. S. 164, 175 (2008) (internal quotation marks omitted). This is particularly true with respect to the rules governing exceptions to the warrant requirement because of
exigent circumstances. See Mitchell, 588 U. S., at ___, n. 3
(slip op., at 9, n. 3). And contrary to the Court’s suggestion,
the home is not immune from the application of such rules
consistent with the Fourth Amendment. See, e.g., Summers, 452 U. S., at 705; Chimel v. California, 395 U. S. 752,
763 (1969).
Like most rules, this one is not without exceptions or
qualifications. The police cannot manufacture an unnecessary pursuit to enable a search of a home rather than to
execute an arrest. Cf. Fernandez v. California, 571 U. S.
292, 302 (2014) (“evidence that the police have removed the
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potentially objecting tenant from the entrance for the sake
of avoiding possible objection” would be probative of the objective unreasonableness of a warrantless entry based on
the consent of another occupant). Additionally, if a reasonable officer would not believe that the suspect fled into the
home to “thwart an otherwise proper arrest,” Santana, 427
U. S., at 42, warrantless entry would not be reasonable.
Additional safeguards limit the potential for abuse. The
officer must in all events effect a reasonable entry. United
States v. Ramirez, 523 U. S. 65, 71 (1998). As the lower
courts have recognized, hot pursuit gives the officer authority to enter a home, but “it does not have any bearing on the
constitutionality of the manner in which he enters the
home.” Trent v. Wade, 776 F. 3d 368, 382 (CA5 2015). And
his authority to search is circumscribed, limited to “those
spaces where a person may be found” for “no longer than it
takes to complete the arrest and depart the premises.”
Maryland v. Buie, 494 U. S. 325, 335–336 (1990). Finally,
arrests conducted “in an extraordinary manner, unusually
harmful to an individual’s privacy or even physical interests” are subject to even more stringent review. Whren v.
United States, 517 U. S. 806, 818 (1996).
Courts must also ascertain whether a given set of circumstances actually qualifies as hot pursuit. While the flight
need not be reminiscent of the opening scene of a James
Bond film, there must be “some sort of a chase.” Santana,
427 U. S., at 43. The pursuit must be “immediate or continuous.” Welsh v. Wisconsin, 466 U. S. 740, 753 (1984).
And the suspect should have known the officer intended for
him to stop. Cf. Michigan v. Chesternut, 486 U. S. 567, 573–
574 (1988). Where a suspect, for example, chooses to end a
voluntary conversation with law enforcement and go inside
her home, that does not constitute flight. Florida v. Royer,
460 U. S. 491, 497–498 (1983) (plurality opinion).
Because the California Court of Appeals assumed that
hot pursuit categorically permits warrantless entry, I
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would vacate the decision below to allow consideration of
whether the circumstances at issue in this case fall within
an exception to the general rule of the sort outlined above.
Lange would be free to argue that his is the “unusual case,”
Mitchell, 588 U. S., at ____ (plurality opinion) (slip op., at
16), in which the general rule that hot pursuit justifies warrantless entry does not apply.
II
Now consider the regime the Court imposes. In rejecting
the amicus’ proposed categorical rule favoring warrantless
home entry, the Court creates a categorical rule of its own:
Flight alone can never justify warrantless entry into a home
or its curtilage. Instead, flight is but one factor of unclear
weight to “consider,” ante, at 16, and it must be supplemented with at least one additional exigency. This is necessary, the Court explains, because people “flee for innocuous reasons,” ante, at 10, although the Court offers just two
actual examples of “innocuous” flight, the harmlessness of
which would not have been apparent to the police, see ibid.
(citing Carroll v. Ellington, 800 F. 3d 154, 162 (CA5 2015;
Mascorro v. Billings, 656 F. 3d 1198, 1202 (CA10 2011)).
In order to create a hot pursuit rule ostensibly specific to
misdemeanors, the Court must turn to a case concerning
neither misdemeanors nor hot pursuit. In Welsh v. Wisconsin, we held that the warrantless entry of a drunk driver’s
home to arrest him for a nonjailable offense violated the
Fourth Amendment. 466 U. S., at 754. The Court relies on
Welsh for the proposition that “when a minor offense alone
is involved . . . officers can probably take the time to get a
warrant” to execute an arrest. Ante, at 9–10. The Court’s
determination that Welsh applies to all cases involving “minor” offenses—although we never learn what qualifies as a
minor offense—ignores that we have already declined to apply Welsh to cases involving misdemeanors because of the
“significant” distinction between nonjailable offenses and
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misdemeanors. McArthur, 531 U. S., at 336. And in any
event, we explicitly differentiated the circumstances at issue in Welsh from “immediate or continuous pursuit of [a
person] from the scene of a crime.” 466 U. S., at 753; see
Brigham City, 547 U. S., at 405 (rejecting Welsh’s application to a situation involving exigent circumstance of emergency aid). Accordingly, as we have already held, “nothing
in [Welsh] establishes that the seriousness of the crime is
equally important in cases of hot pursuit.” Stanton, 571
U. S., at 9 (emphasis in original). The Court’s citation to
Justice Jackson’s concurrence in McDonald v. United
States, 335 U. S. 451 (1948), ante, at 11, n. 3, is similarly
inapt. That case involved entry for mere “follow[ ] up,” not
anything resembling hot pursuit. McDonald, 335 U. S., at
459.
The Court next limits its consideration of the interests at
stake to a balancing of what it perceives to be the government’s interest in capturing innocuous misdemeanants
against a person’s privacy interest in his home. The question, however, is not whether “litter[ing]” presents risks to
public safety or the potential for escape, ante, at 8, but
whether flight does so. And flight from the police is never
innocuous.
The Court ultimately decides that, when it comes to misdemeanors, States do not have as much of an interest in
seeing such laws enforced. But, as the Court concedes, we
have already rejected as “untenable” the “assumption that
a ‘felon’ is more dangerous than a misdemeanant.” Tennessee v. Garner, 471 U. S. 1, 14 (1985). This is so because “numerous misdemeanors involve conduct more dangerous
than many felonies.” Ibid. At any rate, the fact that a suspect flees when suspected of a minor offense could well be
indicative of a larger danger, given that he has voluntarily
exposed himself to much higher criminal penalties in exchange for the prospect of escaping or delaying arrest. Cf.
Illinois v. Wardlow, 528 U. S. 119, 124 (2000).
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The Court’s rule is also famously difficult to apply. The
difference between the two categories of offenses is esoteric,
to say the least. See Atwater, 532 U. S., at 350; Berkemer
v. McCarty, 468 U. S. 420, 431, n. 13 (1984) (“[O]fficers in
the field frequently have neither the time nor the competence to determine the severity of the offense for which they
are considering arresting a person.” (internal quotation
marks omitted)). For example, driving while under the influence is a misdemeanor in many States, but becomes a
felony if the suspect is a serial drunk driver. See, e.g.,
Alaska Stat. §28.35.030(n) (2020). Drug possession may be
a misdemeanor or a felony depending on the weight of the
drugs. See, e.g., Ohio Rev. Code Ann. §2925.11(C) (Lexis
2019) (outlining 50 potential iterations of unlawful drug
possession, some misdemeanors others felonies). Layer on
top of this that for certain offenses the exact same conduct
may be charged as a misdemeanor or felony depending on
the discretionary decisions of the prosecutor and the judge
(what California refers to as a “wobbler”), and we have a
recipe for paralysis in the face of flight. See Cal. Penal Code
Ann. §§486–490.1 (West Cum. Supp. 2021) (classifying
theft as an infraction, misdemeanor, wobbler, or felony depending on the value of the stolen item).
The Court permits constitutional protections to vary
based on how each State has chosen to classify a given offense. For example, “human trafficking” can be a misdemeanor in Maryland, Md. Crim. Law Code Ann. §3–
1102(c)(1) (2019), contra, Tex. Penal Code Ann. §20A.02
(West 2021), and in Pennsylvania so can involuntary manslaughter, 18 Pa. Cons. Stat. §2504(b) (2015); contra, Ohio
Rev. Code Ann. §2903.04(C). The vehicular flight at issue
in this very case is classified as a felony in several States.
See, e.g., Fla. Stat. §316.1935 (2014); Del. Code Ann., Tit.
21, §4103 (2013). Law enforcement entities and state governments across the Nation tell us that they have accord-
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ingly developed standards for warrantless entry in hot pursuit tailored to their respective legal regimes. See Brief for
Los Angeles County Police Chiefs’ Association as Amicus
Curiae 14–20; Brief for State of Ohio et al. as Amici Curiae
25. Given the distinct nature of each State’s legal code,
such an approach is more appropriate than the Court’s
blunt constitutional reform.
For all these reasons, we have not crafted constitutional
rules based on the distinction between modern day misdemeanors and felonies. In Tennessee v. Garner, for example,
we held that deadly force could not categorically be used to
seize a fleeing felon, even though the common law supplied
such a rule, because at common law the “gulf between the
felonies and the minor offences was broad and deep,” but
today it is “minor and often arbitrary.” 471 U. S., at 14 (internal quotation marks omitted).
Similarly, in Atwater, we held that the general probablecause rule for warrantless arrests applied to “even a very
minor criminal offense,” “without the need to balance the
interests and circumstances involved in particular situations.” 532 U. S., at 354 (internal quotation marks omitted). We explained that we could not expect every police
officer to automatically recall “the details of frequently complex penalty schemes,” and concluded that distinguishing
between “permissible and impermissible arrests for minor
crimes” was a “very unsatisfactory line to require police officers to draw on a moment’s notice.” Id., at 348, 350 (internal quotation marks and alteration omitted).
The Court’s approach is hopelessly indeterminate in
other respects as well. The Court admonishes law enforcement to distinguish between “dangerous offender[s]” and
“scared teenager[s],” ante, at 11, as if an officer can easily
tell one from the other, and as if the two categories are mutually exclusive. See Dept. of Justice, Office of Juvenile
Justice and Delinquency Prevention, Offending by Juveniles (Mar. 31, 2020) (about 16% of serious violent crimes in
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the United States from 2007 to 2017 were committed by juveniles). And police are instructed to wait for a warrant if
there is sufficient “time,” ante, at 16, but they are not told
time before what, how many hours the Court would have
them wait, and what to do if other “pressing needs” arise.
See Mitchell, 588 U. S., at ___ (plurality opinion) (slip op.,
at 9) (“[A]n officer’s duty to attend to more pressing needs
may leave no time to seek a warrant.”).
The Court tut-tuts that we are making far too much of all
this, and that our “alarmism [is] misplaced.” Ante, at 11,
n. 3. In fact, the Court says, its “approach will in many, if
not most, cases allow a warrantless home entry.” Ante, at
11. In support of that assurance, the Court lists several
“exigencies above and beyond the flight itself ” that would
permit home entry, notably when “the fleeing misdemeanant” will “escape from the home.” Ante, at 11, n. 3. If an
officer “reasonably believes” such an exigency exists,” the
Court says, “he does not need a categorical misdemeanorpursuit rule to justify a warrantless home entry.” Ibid.
When a suspect flees into a dwelling there typically will
be another way out, such as a back door or fire escape. See
Cal. Code Regs., tit. 24, §§1113.2, 1114.8 (2019) (apartments, floors of high-rise buildings, and many other homes
must have access to at least two means of egress). If the
officer reasonably believes there are multiple exits, then
surely the officer can conclude that the suspect might well
“escape from the home,” ante, at 11, n. 3, by running out the
back, rather than “slowing down and wiping his brow”
while the officer attempts to get a warrant. Scott, 550 U. S.,
at 385. Under the Court’s rule warrantless entry into a
home in hot pursuit of a fleeing misdemeanant would presumably be permissible, as long as the officer reasonably
believed the home had another exit. Question: Is that correct? Police in the field deserve to know.
But the Court will not answer the question, leaving it to
the officer to figure out in the midst of hot pursuit. The
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answer apparently depends on whether the police “believe
anything harmful will happen in the time it takes to get a
warrant,” ante, at 11, n. 3, but again, what the police reasonably believe will happen is of course that the suspect will
continue his flight and escape out the back. If that reasonable belief is an exigency, then it is present in almost every
case of hot pursuit into the home. Perhaps that is why
Lange’s counsel admitted that “nine times out of ten or
more” warrantless entry in hot pursuit of misdemeanants
would be reasonable. Tr. of Oral Arg. 34.
III
Although the Fourth Amendment is not “frozen” in time,
we have used the common law as a reference point for assessing the reasonableness of police activity. Garner, 471
U. S., at 13. The Court errs, however, in concluding with
the suggestion that history supports its novel incentive to
flee.
The history is not nearly as clear as the Court suggests.
The Court is forced to rely on an argument by negative implication: if common law authorities supported a categorical
rule favoring warrantless entry in pursuit of felons, warrantless entry in pursuit of misdemeanants must have been
prohibited. That is wrong. Countless sources support the
proposition that officers could and did pursue into homes
those who had committed all sorts of offenses that the Court
seems to deem “minor.” Ante, at 8.
For example, common law authorities describe with approval warrantless home entry in pursuit of those who had
committed an affray (public fighting), 1 W. Hawkins, Pleas
of the Crown 137 (1716), and “disorderly drinking,”
W. Simpson, The Practical Justice of the Peace and the Parish Officer 26 (1761). And the doctrine of “hue and cry” permitted townspeople to pursue those suspected of “misdemeanor[s]” if the perpetrator “escape[d] into [his] house.”
R. Bevill, Law of Homicide 162–163 (1799). In colonial
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America, the hue and cry extended to a “great diversity of
crimes,” including stealing livestock and revealing oneself
to be a Quaker. W. Cuddihy, The Fourth Amendment: Origins and Original Meaning 244–246 (2009).
Finally, at common law an officer could “break open
Doors, in order to apprehend Offenders” whenever a person
was arrested for “any Cause,” and thereafter escaped. 2
Hawkins, Pleas of the Crown, at 86–87 (1787) (emphasis
added). The Court’s attempt to dispose of this awkward reality in a footnote, ante, at 14, n. 5, is unconvincing. Flight
and escape both present attempts to “thwart an otherwise
proper arrest,” Santana, 427 U. S., at 42, and as noted, the
common law did not differentiate among escapees based on
the perceived magnitude of their underlying offense,
R. Burn, The Justice of the Peace 101–103 (14th ed. 1780).
Clearly the list of offenses that historically justified warrantless home entry in hot pursuit of a fleeing suspect were
as broad and varied as those found in a contemporary compilation of misdemeanors. See also Macooh, [1993] 2
S. C. R., at 817 (concluding after review that at common law
“the right to enter in hot pursuit” was not “limited to arrest
for felonies”); Lyons v. R., [1984] 2 S. C. R. 633, 657 (recognizing “right of pursuit” as a longstanding exception to
common law protection of the sanctity of the home).
In the face of this evidence, the Court fails to cite a single
circumstance in which warrantless entry in hot pursuit was
found to be unlawful at common law. It then acknowledges
that “some of the specifics are uncertain, and commentators
did not always agree with each other.” Ante, at 14. In Atwater, we declined to forbid warrantless arrests for minor
offenses when we found “disagreement, not unanimity,
among both the common-law jurists and the text writers
who sought to pull the cases together.” 532 U. S., at 332.
The historical ambiguity is at least as pervasive here.
Even if the common law practice surrounding hot pursuit
were unassailably clear, its treatment of the topic before us
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would still be incomplete. That is because the common law
did not recognize the remedy Lange seeks: exclusion of evidence in a criminal case. Collins, 584 U. S., at ___ (slip op.,
at 2) (THOMAS, J., concurring). It is often difficult to conceive of how common law rights were influenced by the absence of modern remedies. And in this case we have no
guidance from history as to how our doctrines surrounding
the exclusionary rule, such as inevitable discovery, would
map onto situations in which a person attempts to thwart a
public arrest by retreating to a private place. See Nix v.
Williams, 467 U. S. 431, 443–444 (1984).
*
*
*
Recall the assault we started with. The officer was closing in on the suspect when he hopped the fence and stopped
in a yard. The officer starts to climb over the fence to arrest
him, but wait—was the assault a misdemeanor or a felony?
In Lange’s State of California, it could have been either depending on the identity of the victim, the amount of force
used, and whether there was a weapon involved. See Cal.
Penal Code Ann. §245 (West 2014). How much force was
the man using against the teenager? Is this really the assailant’s home in the first place? Pretty suspicious that he
jumped the fence just as the officer was about to grab him.
If it is his home, are there people inside and, if so, how
many? And why would the man run from a mere fight—
does he have something more serious to hide?
By this time, of course, the assailant has probably gone
out the back door or down the fire escape and is blocks
away, with the officer unable to give a useful description—
except for how he looks from behind.

(Slip Opinion)

OCTOBER TERM, 2020

1

Syllabus
NOTE: Where it is feasible, a syllabus (headnote) will be released, as is
being done in connection with this case, at the time the opinion is issued.
The syllabus constitutes no part of the opinion of the Court but has been
prepared by the Reporter of Decisions for the convenience of the reader.
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337.

SUPREME COURT OF THE UNITED STATES
Syllabus

CANIGLIA v. STROM ET AL.
CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FIRST CIRCUIT
No. 20–157.

Argued March 24, 2021—Decided May 17, 2021

During an argument with his wife, petitioner Edward Caniglia placed a
handgun on the dining room table and asked his wife to “shoot [him]
and get it over with.” His wife instead left the home and spent the
night at a hotel. The next morning, she was unable to reach her husband by phone, so she called the police to request a welfare check. The
responding officers accompanied Caniglia’s wife to the home, where
they encountered Caniglia on the porch. The officers called an ambulance based on the belief that Caniglia posed a risk to himself or others.
Caniglia agreed to go to the hospital for a psychiatric evaluation on the
condition that the officers not confiscate his firearms. But once
Caniglia left, the officers located and seized his weapons. Caniglia
sued, claiming that the officers had entered his home and seized him
and his firearms without a warrant in violation of the Fourth Amendment. The District Court granted summary judgment to the officers.
The First Circuit affirmed, extrapolating from the Court’s decision in
Cady v. Dombrowski, 413 U. S. 433, a theory that the officers’ removal
of Caniglia and his firearms from his home was justified by a “community caretaking exception” to the warrant requirement.
Held: Neither the holding nor logic of Cady justifies such warrantless
searches and seizures in the home. Cady held that a warrantless
search of an impounded vehicle for an unsecured firearm did not violate the Fourth Amendment. In reaching this conclusion, the Court
noted that the officers who patrol the “public highways” are often
called to discharge noncriminal “community caretaking functions,”
such as responding to disabled vehicles or investigating accidents. 413
U. S., at 441. But searches of vehicles and homes are constitutionally
different, as the Cady opinion repeatedly stressed. Id., at 439, 440–
442. The very core of the Fourth Amendment’s guarantee is the right
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of a person to retreat into his or her home and “there be free from unreasonable governmental intrusion.” Florida v. Jardines, 569 U. S. 1,
6. A recognition of the existence of “community caretaking” tasks, like
rendering aid to motorists in disabled vehicles, is not an open-ended
license to perform them anywhere. Pp. 3–4.

953 F. 3d 112, vacated and remanded.
THOMAS, J., delivered the opinion for a unanimous Court. ROBERTS,
C. J., filed a concurring opinion, in which BREYER, J., joined. ALITO, J.,
and KAVANAUGH, J., filed concurring opinions.
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JUSTICE THOMAS delivered the opinion of the Court.
Decades ago, this Court held that a warrantless search of
an impounded vehicle for an unsecured firearm did not violate the Fourth Amendment. Cady v. Dombrowski, 413
U. S. 433 (1973). In reaching this conclusion, the Court observed that police officers who patrol the “public highways”
are often called to discharge noncriminal “community caretaking functions,” such as responding to disabled vehicles
or investigating accidents. Id., at 441. The question today
is whether Cady’s acknowledgment of these “caretaking”
duties creates a standalone doctrine that justifies warrantless searches and seizures in the home. It does not.
I
During an argument with his wife at their Rhode Island
home, Edward Caniglia (petitioner) retrieved a handgun
from the bedroom, put it on the dining room table, and
asked his wife to “shoot [him] now and get it over with.” She
declined, and instead left to spend the night at a hotel. The
next morning, when petitioner’s wife discovered that she
could not reach him by telephone, she called the police (respondents) to request a welfare check.
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Respondents accompanied petitioner’s wife to the home,
where they encountered petitioner on the porch. Petitioner
spoke with respondents and confirmed his wife’s account of
the argument, but denied that he was suicidal. Respondents, however, thought that petitioner posed a risk to himself or others. They called an ambulance, and petitioner
agreed to go to the hospital for a psychiatric evaluation—
but only after respondents allegedly promised not to confiscate his firearms. Once the ambulance had taken petitioner
away, however, respondents seized the weapons. Guided
by petitioner’s wife—whom they allegedly misinformed
about his wishes—respondents entered the home and took
two handguns.
Petitioner sued, claiming that respondents violated the
Fourth Amendment when they entered his home and seized
him and his firearms without a warrant. The District Court
granted summary judgment to respondents, and the First
Circuit affirmed solely on the ground that the decision to
remove petitioner and his firearms from the premises fell
within a “community caretaking exception” to the warrant
requirement. 953 F. 3d 112, 121–123, 131 and nn. 5, 9
(2020). Citing this Court’s statement in Cady that police
officers often have noncriminal reasons to interact with motorists on “public highways,” 413 U. S., at 441, the First Circuit extrapolated a freestanding community-caretaking exception that applies to both cars and homes. 953 F. 3d, at
124 (“Threats to individual and community safety are not
confined to the highways”). Accordingly, the First Circuit
saw no need to consider whether anyone had consented to
respondents’ actions; whether these actions were justified
by “exigent circumstances”; or whether any state law permitted this kind of mental-health intervention. Id., at 122–
123. All that mattered was that respondents’ efforts to protect petitioner and those around him were “distinct from
‘the normal work of criminal investigation,’ ” fell “within the
realm of reason,” and generally tracked what the court
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viewed to be “sound police procedure.” Id., at 123–128, 132–
133. We granted certiorari. 592 U. S. ___ (2020).
II
The Fourth Amendment protects “[t]he right of the people
to be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures.” The “ ‘very
core’ ” of this guarantee is “ ‘the right of a man to retreat into
his own home and there be free from unreasonable governmental intrusion.’ ” Florida v. Jardines, 569 U. S. 1, 6
(2013).
To be sure, the Fourth Amendment does not prohibit all
unwelcome intrusions “on private property,” ibid.—only
“unreasonable” ones. We have thus recognized a few permissible invasions of the home and its curtilage. Perhaps
most familiar, for example, are searches and seizures pursuant to a valid warrant. See Collins v. Virginia, 584 U. S.
___, ___–___ (2018) (slip op., at 5–6). We have also held that
law enforcement officers may enter private property without a warrant when certain exigent circumstances exist, including the need to “ ‘render emergency assistance to an injured occupant or to protect an occupant from imminent
injury.’ ” Kentucky v. King, 563 U. S. 452, 460, 470 (2011);
see also Brigham City v. Stuart, 547 U. S. 398, 403–404
(2006) (listing other examples of exigent circumstances).
And, of course, officers may generally take actions that
“ ‘any private citizen might do’ ” without fear of liability.
E.g., Jardines, 569 U. S., at 8 (approaching a home and
knocking on the front door).
The First Circuit’s “community caretaking” rule, however, goes beyond anything this Court has recognized. The
decision below assumed that respondents lacked a warrant
or consent, and it expressly disclaimed the possibility that
they were reacting to a crime. The court also declined to
consider whether any recognized exigent circumstances
were present because respondents had forfeited the point.
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Nor did it find that respondents’ actions were akin to what
a private citizen might have had authority to do if petitioner’s wife had approached a neighbor for assistance instead of the police.
Neither the holding nor logic of Cady justified that approach. True, Cady also involved a warrantless search for
a firearm. But the location of that search was an impounded vehicle—not a home—“ ‘a constitutional difference’ ” that the opinion repeatedly stressed. 413 U. S., at
439; see also id., at 440–442. In fact, Cady expressly contrasted its treatment of a vehicle already under police control with a search of a car “parked adjacent to the dwelling
place of the owner.” Id., at 446–448 (citing Coolidge v. New
Hampshire, 403 U. S. 443 (1971)).
Cady’s unmistakable distinction between vehicles and
homes also places into proper context its reference to “community caretaking.” This quote comes from a portion of the
opinion explaining that the “frequency with which . . . vehicle[s] can become disabled or involved in . . . accident[s] on
public highways” often requires police to perform noncriminal “community caretaking functions,” such as providing
aid to motorists. 413 U. S., at 441. But, this recognition
that police officers perform many civic tasks in modern society was just that—a recognition that these tasks exist,
and not an open-ended license to perform them anywhere.
*
*
*
What is reasonable for vehicles is different from what is
reasonable for homes. Cady acknowledged as much, and
this Court has repeatedly “declined to expand the scope of
. . . exceptions to the warrant requirement to permit warrantless entry into the home.” Collins, 584 U. S., at ___ (slip
op., at 8). We thus vacate the judgment below and remand
for further proceedings consistent with this opinion.
It is so ordered.
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CHIEF JUSTICE ROBERTS, with whom JUSTICE BREYER
joins, concurring.
Fifteen years ago, this Court unanimously recognized
that “[t]he role of a peace officer includes preventing violence and restoring order, not simply rendering first aid to
casualties.” Brigham City v. Stuart, 547 U. S. 398, 406
(2006). A warrant to enter a home is not required, we explained, when there is a “need to assist persons who are seriously injured or threatened with such injury.” Id., at 403;
see also Michigan v. Fisher, 558 U. S. 45, 49 (2009) (per curiam) (warrantless entry justified where “there was an objectively reasonable basis for believing that medical assistance was needed, or persons were in danger” (internal
quotation marks omitted)). Nothing in today’s opinion is to
the contrary, and I join it on that basis.
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JUSTICE ALITO, concurring.
I join the opinion of the Court but write separately to explain my understanding of the Court’s holding and to highlight some important questions that the Court does not decide.
1. The Court holds—and I entirely agree—that there is
no special Fourth Amendment rule for a broad category of
cases involving “community caretaking.” As I understand
the term, it describes the many police tasks that go beyond
criminal law enforcement. These tasks vary widely, and
there is no clear limit on how far they might extend in the
future. The category potentially includes any non-law-enforcement work that a community chooses to assign, and
because of the breadth of activities that may be described
as community caretaking, we should not assume that the
Fourth Amendment’s command of reasonableness applies
in the same way to everything that might be viewed as falling into this broad category.
The Court’s decision in Cady v. Dombrowski, 413 U. S.
433 (1973), did not recognize any such “freestanding”
Fourth Amendment category. See ante, at 2, 4. The opinion
merely used the phrase “community caretaking” in passing.
413 U. S., at 441.
2. While there is no overarching “community caretaking”
doctrine, it does not follow that all searches and seizures
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conducted for non-law-enforcement purposes must be analyzed under precisely the same Fourth Amendment rules
developed in criminal cases. Those rules may or may not be
appropriate for use in various non-criminal-law-enforcement contexts. We do not decide that issue today.
3. This case falls within one important category of cases
that could be viewed as involving community caretaking:
conducting a search or seizure for the purpose of preventing
a person from committing suicide. Assuming that petitioner did not voluntarily consent to go with the officers for
a psychological assessment,1 he was seized and thus subjected to a serious deprivation of liberty. But was this warrantless seizure “reasonable”? We have addressed the
standards required by due process for involuntary commitment to a mental treatment facility, see Addington v. Texas,
441 U. S. 418, 427 (1979); see also O’Connor v. Donaldson,
422 U. S. 563, 574–576 (1975); Foucha v. Louisiana, 504
U. S. 71, 75–77, 83 (1992), but we have not addressed
Fourth Amendment restrictions on seizures like the one
that we must assume occurred here, i.e., a short-term seizure conducted for the purpose of ascertaining whether a
person presents an imminent risk of suicide. Every State
has laws allowing emergency seizures for psychiatric treatment, observation, or stabilization, but these laws vary in
many respects, including the categories of persons who may
request the emergency action, the reasons that can justify
the action, the necessity of a judicial proceeding, and the
nature of the proceeding.2 Mentioning these laws only in
passing, petitioner asked us to render a decision that could
——————
1 The Court of Appeals assumed petitioner’s consent was not voluntary
because the police allegedly promised that they would not seize his guns
if he went for a psychological evaluation. 953 F. 3d 112, 121 (CA1 2020).
The Court does not decide whether this assumption was justified.
2 See Brief for Petitioner 38–39, n. 4 (gathering state authorities); L.
Hedman et al., State Laws on Emergency Holds for Mental Health Stabilization, 67 Psychiatric Servs. 579 (2016).
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call features of these laws into question. The Court appropriately refrains from doing so.
4. This case also implicates another body of law that petitioner glossed over: the so-called “red flag” laws that some
States are now enacting. These laws enable the police to
seize guns pursuant to a court order to prevent their use for
suicide or the infliction of harm on innocent persons. See,
e.g., Cal. Penal Code Ann. §§18125–18148 (West Cum.
Supp. 2021); Fla. Stat. §790.401(4) (Cum. Supp. 2021);
Mass. Gen. Laws Ann., ch. 140, §131T (2021). They typically specify the standard that must be met and the procedures that must be followed before firearms may be seized.
Provisions of red flag laws may be challenged under the
Fourth Amendment, and those cases may come before us.
Our decision today does not address those issues.
5. One additional category of cases should be noted: those
involving warrantless, nonconsensual searches of a home
for the purpose of ascertaining whether a resident is in urgent need of medical attention and cannot summon help.
At oral argument, THE CHIEF JUSTICE posed a question
that highlighted this problem. He imagined a situation in
which neighbors of an elderly woman call the police and express concern because the woman had agreed to come over
for dinner at 6 p.m., but by 8 p.m., had not appeared or
called even though she was never late for anything. The
woman had not been seen leaving her home, and she was
not answering the phone. Nor could the neighbors reach
her relatives by phone. If the police entered the home without a warrant to see if she needed help, would that violate
the Fourth Amendment? Tr. of Oral Arg. 6–8.
Petitioner’s answer was that it would. Indeed, he argued,
even if 24 hours went by, the police still could not lawfully
enter without a warrant. If the situation remained unchanged for several days, he suggested, the police might be
able to enter after obtaining “a warrant for a missing person.” Id., at 9.
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THE CHIEF JUSTICE’s question concerns an important
real-world problem. Today, more than ever, many people,
including many elderly persons, live alone.3 Many elderly
men and women fall in their homes,4 or become incapacitated for other reasons, and unfortunately, there are many
cases in which such persons cannot call for assistance. In
those cases, the chances for a good recovery may fade with
each passing hour.5 So in THE CHIEF JUSTICE’s imaginary
case, if the elderly woman was seriously hurt or sick and
the police heeded petitioner’s suggestion about what the
Fourth Amendment demands, there is a fair chance she
would not be found alive. This imaginary woman may have
regarded her house as her castle, but it is doubtful that she
would have wanted it to be the place where she died alone
and in agony.
Our current precedents do not address situations like
this. We have held that the police may enter a home without a warrant when there are “exigent circumstances.”
Payton v. New York, 445 U. S. 573, 590 (1980). But circumstances are exigent only when there is not enough time to
get a warrant, see Missouri v. McNeely, 569 U. S. 141, 149
(2013); Michigan v. Tyler, 436 U. S. 499, 509 (1978), and
warrants are not typically granted for the purpose of checking on a person’s medical condition. Perhaps States should
institute procedures for the issuance of such warrants, but
——————
3 Dept. of Commerce, Bureau of Census, The Rise of Living Alone,
Fig. HH–4 (2020), https://www.census.gov/content/dam/Census/
library /visualizations/time-series/demo/families-and-households/hh-4.pdf;
Ortiz-Ospina, The Rise of Living Alone (Dec. 10, 2019), https://ourworldindata.org/living-alone; Smith, Cities With the Most Adults Living
Alone (May 4, 2020), https://www.self.inc/blog/adults-living-alone.
4 See B. Moreland, R. Kakara, & A. Henry, Trends in Nonfatal Falls
and Fall-Related Injuries Among Adults Aged ≥65 Years—United States,
2012–2018, 69 Morbidity and Mortality Weekly Rep. 875 (2020).
5 See, e.g., J. Gurley, N. Lum, M. Sande, B. Lo, & M. Katz, Persons
Found in Their Homes Helpless or Dead, 334 New Eng. J. Med. 1710
(1996).
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in the meantime, courts may be required to grapple with
the basic Fourth Amendment question of reasonableness.
6. The three categories of cases discussed above are
simply illustrative. Searches and seizures conducted for
other non-law-enforcement purposes may arise and may
present their own Fourth Amendment issues. Today’s decision does not settle those questions.
*
*
*
In sum, the Court properly rejects the broad “community
caretaking” theory on which the decision below was based.
The Court’s decision goes no further, and on that understanding, I join the opinion in full.
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JUSTICE KAVANAUGH, concurring.
I join the Court’s opinion in full. I write separately to
underscore and elaborate on THE CHIEF JUSTICE’s point
that the Court’s decision does not prevent police officers
from taking reasonable steps to assist those who are inside
a home and in need of aid. See ante, at 1 (ROBERTS, C. J.,
concurring). For example, as I will explain, police officers
may enter a home without a warrant in circumstances
where they are reasonably trying to prevent a potential suicide or to help an elderly person who has been out of contact and may have fallen and suffered a serious injury.
Ratified in 1791 and made applicable to the States in
1868, the Fourth Amendment protects the “right of the people to be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures.” As the constitutional text establishes, the “ultimate touchstone of the
Fourth Amendment is reasonableness.” Riley v. California,
573 U. S. 373, 381 (2014) (internal quotation marks omitted). The Court has said that a warrant supported by probable cause is ordinarily required for law enforcement officers to enter a home. See U. S. Const., Amdt. 4. But drawing
on common-law analogies and a commonsense appraisal of
what is “reasonable,” the Court has recognized various situations where a warrant is not required. For example, the
exigent circumstances doctrine allows officers to enter a
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home without a warrant in certain situations, including: to
fight a fire and investigate its cause; to prevent the imminent destruction of evidence; to engage in hot pursuit of a
fleeing felon or prevent a suspect’s escape; to address a
threat to the safety of law enforcement officers or the general public; to render emergency assistance to an injured
occupant; or to protect an occupant who is threatened with
serious injury. See Mitchell v. Wisconsin, 588 U. S. ___, ___
(2019) (plurality opinion) (slip op., at 6); City and County of
San Francisco v. Sheehan, 575 U. S. 600, 612 (2015); Kentucky v. King, 563 U. S. 452, 460, 462 (2011); Michigan v.
Fisher, 558 U. S. 45, 47 (2009) (per curiam); Brigham City
v. Stuart, 547 U. S. 398, 403 (2006); Minnesota v. Olson, 495
U. S. 91, 100 (1990); Michigan v. Clifford, 464 U. S. 287,
293, and n. 4 (1984) (plurality opinion); Mincey v. Arizona,
437 U. S. 385, 392–394 (1978); Michigan v. Tyler, 436 U. S.
499, 509–510 (1978); United States v. Santana, 427 U. S.
38, 42–43 (1976); Warden, Md. Penitentiary v. Hayden, 387
U. S. 294, 298–299 (1967); Ker v. California, 374 U. S. 23,
40–41 (1963) (plurality opinion).
Over the years, many courts, like the First Circuit in this
case, have relied on what they have labeled a “community
caretaking” doctrine to allow warrantless entries into the
home for a non-investigatory purpose, such as to prevent a
suicide or to conduct a welfare check on an older individual
who has been out of contact. But as the Court today explains, any such standalone community caretaking doctrine
was primarily devised for searches of cars, not homes. Ante,
at 3–4; see Cady v. Dombrowski, 413 U. S. 433, 447–448
(1973).
That said, this Fourth Amendment issue is more labeling
than substance. The Court’s Fourth Amendment case law
already recognizes the exigent circumstances doctrine,
which allows an officer to enter a home without a warrant
if the “exigencies of the situation make the needs of law en-
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forcement so compelling that the warrantless search is objectively reasonable under the Fourth Amendment.”
Brigham City, 547 U. S., at 403 (internal quotation marks
omitted); see also ante, at 3. As relevant here, one such recognized “exigency” is the “need to assist persons who are
seriously injured or threatened with such injury.” Brigham
City, 547 U. S., at 403; see also ante, at 1 (ROBERTS, C. J.,
concurring). The Fourth Amendment allows officers to enter a home if they have “an objectively reasonable basis for
believing” that such help is needed, and if the officers’ actions inside the home are reasonable under the circumstances. Brigham City, 547 U. S., at 406; see also Michigan
v. Fisher, 558 U. S., at 47–48.
This case does not require us to explore all the contours
of the exigent circumstances doctrine as applied to emergency-aid situations because the officers here disclaimed reliance on that doctrine. But to avoid any confusion going
forward, I think it important to briefly describe how the doctrine applies to some heartland emergency-aid situations.
As Chief Judge Livingston has cogently explained, although this doctrinal area does not draw much attention
from courts or scholars, “municipal police spend a good deal
of time responding to calls about missing persons, sick
neighbors, and premises left open at night.” Livingston, Police, Community Caretaking, and the Fourth Amendment,
1998 U. Chi. Leg. Forum 261, 263 (1998). And as she aptly
noted, “the responsibility of police officers to search for
missing persons, to mediate disputes, and to aid the ill or
injured has never been the subject of serious debate; nor
has” the “responsibility of police to provide services in an
emergency.” Id., at 302.
Consistent with that reality, the Court’s exigency precedents, as I read them, permit warrantless entries when police officers have an objectively reasonable basis to believe
that there is a current, ongoing crisis for which it is reason-
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able to act now. See, e.g., Sheehan, 575 U. S., at 612; Michigan v. Fisher, 558 U. S., at 48–49; Brigham City, 547 U. S.,
at 406–407. The officers do not need to show that the harm
has already occurred or is mere moments away, because
knowing that will often be difficult if not impossible in cases
involving, for example, a person who is currently suicidal or
an elderly person who has been out of contact and may have
fallen. If someone is at risk of serious harm and it is reasonable for officers to intervene now, that is enough for the
officers to enter.
A few (non-exhaustive) examples illustrate the point.
Suppose that a woman calls a healthcare hotline or 911
and says that she is contemplating suicide, that she has
firearms in her home, and that she might as well die. The
operator alerts the police, and two officers respond by driving to the woman’s home. They knock on the door but do
not receive a response. May the officers enter the home? Of
course.
The exigent circumstances doctrine applies because the
officers have an “objectively reasonable basis” for believing
that an occupant is “seriously injured or threatened with
such injury.” Id., at 400, 403; cf. Sheehan, 575 U. S., at 612
(officers could enter the room of a mentally ill person who
had locked herself inside with a knife). After all, a suicidal
individual in such a scenario could kill herself at any moment. The Fourth Amendment does not require officers to
stand idly outside as the suicide takes place.1
Consider another example. Suppose that an elderly man
is uncharacteristically absent from Sunday church services
——————
1 In 2019 in the United States, 47,511 people committed suicide. That
number is more than double the number of annual homicides. See Dept.
of Health and Human Servs., Centers for Disease Control and Prevention, D. Stone, C. Jones, & K. Mack, Changes in Suicide Rates––United
States, 2018–2019, 70 Morbidity and Mortality Weekly Rep. 261, 263
(2021) (MMWR); Dept. of Justice, Federal Bureau of Investigation, Uniform Crime Report, Crime in the United States, 2019, p. 2 (2020).
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and repeatedly fails to answer his phone throughout the
day and night. A concerned relative calls the police and
asks the officers to perform a wellness check. Two officers
drive to the man’s home. They knock but receive no response. May the officers enter the home? Of course.
Again, the officers have an “objectively reasonable basis”
for believing that an occupant is “seriously injured or
threatened with such injury.” Brigham City, 547 U. S., at
400, 403. Among other possibilities, the elderly man may
have fallen and hurt himself, a common cause of death or
serious injury for older individuals. The Fourth Amendment does not prevent the officers from entering the home
and checking on the man’s well-being.2
To be sure, courts, police departments, and police officers
alike must take care that officers’ actions in those kinds of
cases are reasonable under the circumstances. But both of
those examples and others as well, such as cases involving
unattended young children inside a home, illustrate the
kinds of warrantless entries that are perfectly constitutional under the exigent circumstances doctrine, in my
view.
With those observations, I join the Court’s opinion in full.

——————
2 In 2018 in the United States, approximately 32,000 older adults died
from falls. Falls are also the leading cause of injury for older adults. B.
Moreland, R. Kakara, & A. Henry, Trends in Nonfatal Falls and FallRelated Injuries Among Adults Aged ≥ 65 Years––United States, 2012–
2018, 69 MMWR 875 (2020).
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Immigration officials initiated removal proceedings against Clemente
Avelino Pereida for entering and remaining in the country unlawfully,
a charge Mr. Pereida did not contest. Mr. Pereida sought instead to
establish his eligibility for cancellation of removal, a discretionary
form of relief under the Immigration and Nationality Act (INA). 8
U. S. C. §§1229a(c)(4), 1229b(b)(1). Eligibility requires certain nonpermanent residents to prove, among other things, that they have not
been convicted of specified criminal offenses. §1229b(b)(1)(C). While
his proceedings were pending, Mr. Pereida was convicted of a crime
under Nebraska state law. See Neb. Rev. Stat. §28–608 (2008). Analyzing whether Mr. Pereida’s conviction constituted a “crime involving
moral turpitude” that would bar his eligibility for cancellation of removal, §§1182(a)(2)(A)(i)(I), 1227(a)(2)(A)(i), the immigration judge
found that the Nebraska statute stated several separate crimes, some
of which involved moral turpitude and one—carrying on a business
without a required license—which did not. Because Nebraska had
charged Mr. Pereida with using a fraudulent social security card to
obtain employment, the immigration judge concluded that Mr.
Pereida’s conviction was likely not for the crime of operating an unlicensed business, and thus the conviction likely constituted a crime involving moral turpitude. The Board of Immigration Appeals and the
Eighth Circuit concluded that the record did not establish which crime
Mr. Pereida stood convicted of violating. But because Mr. Pereida bore
the burden of proving his eligibility for cancellation of removal, the
ambiguity in the record meant he had not carried that burden and he
was thus ineligible for discretionary relief.
Held: Under the INA, certain nonpermanent residents seeking to cancel
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a lawful removal order bear the burden of showing they have not been
convicted of a disqualifying offense. An alien has not carried that burden when the record shows he has been convicted under a statute listing multiple offenses, some of which are disqualifying, and the record
is ambiguous as to which crime formed the basis of his conviction.
Pp. 5–17.
(a) The INA squarely places the burden of proof on the alien to prove
eligibility for relief from removal. §1229a(c)(4)(A). Mr. Pereida accepts
his burden to prove three of four statutory eligibility requirements but
claims a different rule should apply to the final requirement at issue
here—whether he was convicted of a disqualifying offense. Mr.
Pereida identifies nothing in the statutory text that singles out that
lone requirement for special treatment. The plain reading of the text
is confirmed by the context of three nearby provisions. First, the INA
specifies particular forms of evidence that “shall constitute proof of a
criminal conviction” in “any proceeding under this chapter,” regardless
of whether the proceedings involve efforts by the government to remove an alien or efforts by the alien to establish eligibility for relief.
§1229a(c)(3)(B). Next, Congress knows how to impose the burden on
the government to show that an alien has committed a crime of moral
turpitude, see §§1229a(c)(3), 1227(a)(2)(A)(i), and yet it chose to flip
the burden when it comes to applications for relief from removal. Finally, the INA often requires an alien seeking admission to show
“clearly and beyond doubt” that he is “entitled to be admitted and is
not inadmissible,” §1229a(c)(2), which in turn requires the alien to
demonstrate that he has not committed a crime involving moral turpitude, §1182(a)(2)(A)(i)(I). Mr. Pereida offers no account why a rational
Congress would have placed this burden on an alien who is seeking
admission, but lift it from an alien who has entered the country illegally and faces a lawful removal order. Pp. 5–7.
(b) Even so, Mr. Pereida contends that he can carry the burden of
showing his crime did not involve moral turpitude using the so-called
“categorical approach.” Applying the categorical approach, a court
considers not the facts of an individual’s conduct, but rather whether
the offense of conviction necessarily or categorically triggers a consequence under federal law. Under Mr. Pereida’s view, because a person
could hypothetically violate the Nebraska statute without committing
fraud—i.e., by carrying on a business without a license—the statute
does not qualify as a crime of moral turpitude. But application of the
categorical approach implicates two inquiries—one factual (what was
Mr. Pereida’s crime of conviction?), the other hypothetical (could someone commit that crime of conviction without fraud?). And the Nebraska statute is divisible, setting forth multiple crimes, some of which
the parties agree are crimes of moral turpitude. In cases involving
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divisible statutes, the Court has told judges to determine which of the
offenses an individual committed by employing a “modified” categorical approach, “review[ing] the record materials to discover which of the
enumerated alternatives played a part in the defendant’s prior conviction.” Mathis v. United States, 579 U. S. ___, ___. This determination,
like many issues surrounding the who, what, when, and where of a
prior conviction, involves questions of historical fact. The party who
bears the burden of proving these facts bears the risks associated with
failing to do so. This point is confirmed by the INA’s terms and the
logic undergirding them. A different conclusion would disregard many
precedents. See, e.g., Taylor v. United States, 495 U. S. 575, 600. Just
as evidentiary gaps work against the government in criminal cases
where it bears the burden, see, e.g., Johnson v. United States, 559 U. S.
133, they work against the alien seeking relief from a lawful removal
order. Congress can, and has, allocated the burden differently. Pp. 7–
15.
(c) It is not this Court’s place to choose among competing policy arguments. Congress was entitled to conclude that uncertainty about an
alien’s prior conviction should not redound to his benefit. And Mr.
Pereida fails to acknowledge some of the tools Congress seemingly did
afford aliens faced with record-keeping challenges.
See, e.g.,
§1229a(c)(3)(B). Pp. 15–17.
916 F. 3d 1128, affirmed.
GORSUCH, J., delivered the opinion of the Court, in which ROBERTS,
C. J., and THOMAS, ALITO, and KAVANAUGH, JJ., joined. BREYER, J., filed
a dissenting opinion, in which SOTOMAYOR and KAGAN, JJ., joined. BARRETT, J., took no part in the consideration or decision of the case.
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JUSTICE GORSUCH delivered the opinion of the Court.
Everyone agrees that Clemente Avelino Pereida entered
this country unlawfully, and that the government has secured a lawful order directing his removal. The only remaining question is whether Mr. Pereida can prove his eligibility for discretionary relief.
Under the Immigration and Nationality Act (INA), individuals seeking relief from a lawful removal order shoulder
a heavy burden. Among other things, those in Mr. Pereida’s
shoes must prove that they have not been convicted of a
“crime involving moral turpitude.” Here, Mr. Pereida admits he has a recent conviction, but declines to identify the
crime. As a result, Mr. Pereida contends, no one can be sure
whether his crime involved “moral turpitude” and, thanks
to this ambiguity, he remains eligible for relief.
Like the Eighth Circuit, we must reject Mr. Pereida’s argument. The INA expressly requires individuals seeking
relief from lawful removal orders to prove all aspects of
their eligibility. That includes proving they do not stand
convicted of a disqualifying criminal offense.
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I
The INA governs how persons are admitted to, and removed from, the United States. Removal proceedings begin
when the government files a charge against an individual,
and they occur before a hearing officer at the Department
of Justice, someone the agency refers to as an immigration
judge. If the proof warrants it, an immigration judge may
order an individual removed for, say, entering the country
unlawfully or committing a serious crime while here. See 8
U. S. C. §§1229a, 1182(a), 1227(a).
Even then, however, an avenue for relief remains. A person faced with a lawful removal order may still ask the Attorney General to “cancel” that order. §§1229a(c)(4),
1229b(b)(1). To be eligible for this form of relief, a nonpermanent resident alien like Mr. Pereida must prove four
things: (1) he has been present in the United States for at
least 10 years; (2) he has been a person of good moral character; (3) he has not been convicted of certain criminal offenses; and (4) his removal would impose an “exceptional
and extremely unusual” hardship on a close relative who is
either a citizen or permanent resident of this country.
§§1229b(b)(1), 1229a(c)(4). Establishing all this still yields
no guarantees; it only renders an alien eligible to have his
removal order cancelled. The Attorney General may choose
to grant or withhold that relief in his discretion, limited by
Congress’s command that no more than 4,000 removal orders may be cancelled each year. §1229b(e).
This narrow pathway to relief proved especially challenging here. The government brought removal proceedings
against Mr. Pereida, alleging that he had entered the country unlawfully and had never become a lawful resident. In
reply, Mr. Pereida chose not to dispute that he was subject
to removal. Instead, he sought to establish only his eligibility for discretionary relief. At the same time, Mr. Pereida’s
lawyer explained to the immigration judge that Nebraska
authorities were in the middle of prosecuting his client for
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a crime. Because the outcome of that case had the potential
to affect Mr. Pereida’s eligibility for cancellation of removal,
counsel asked the immigration judge to postpone any further proceedings on Mr. Pereida’s application for relief until
the criminal case concluded. The immigration judge
agreed.
In the criminal case, state authorities charged Mr.
Pereida with attempted criminal impersonation. Under
Nebraska law, a person commits criminal impersonation if
he:
“(a) Assumes a false identity and does an act in his
or her assumed character with intent to gain a pecuniary benefit . . . or to deceive or harm another;
“(b) Pretends to be a representative of some person
or organization and does an act in his or her pretended
capacity with the intent to gain a pecuniary benefit . . .
and to deceive or harm another;
“(c) Carries on any profession, business, or any other
occupation without a license, certificate, or other authorization required by law; or
“(d) Without the authorization . . . of another and
with the intent to deceive or harm another: (i) Obtains
or records . . . personal identifying information; and (ii)
Accesses or attempts to access the financial resources
of another through the use of . . . personal identifying
information for the purpose of obtaining credit, money
. . . or any other thing of value.” Neb. Rev. Stat. §28–
608 (2008) (since amended and moved to Neb. Rev.
Stat. §28–638).
Ultimately, Mr. Pereida was found guilty, and this conviction loomed large when his immigration proceedings resumed. Before the immigration judge, everyone accepted
that Mr. Pereida’s eligibility for discretionary relief depended on whether he could show he had not been convicted
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of certain crimes, including ones “involving moral turpitude.” 8 U. S. C. §§1182(a)(2)(A)(i)(I), 1227(a)(2)(A)(i),
1229b(b)(1)(C). And whatever else one might say about
that phrase, the parties took it as given that a crime involving “fraud [as] an ingredient” qualifies as a crime involving
“moral turpitude.” Jordan v. De George, 341 U. S. 223, 227
(1951).
The parties’ common ground left Mr. Pereida with an uphill climb. As the immigration judge read the Nebraska
statute, subsections (a), (b), and (d) each stated a crime involving fraud, and thus each constituted a disqualifying offense of moral turpitude. That left only subsection (c)’s prohibition against carrying on a business without a required
license. The immigration judge thought this crime likely
did not require fraudulent conduct, but he also saw little
reason to think it was the offense Mr. Pereida had committed. The government presented a copy of the criminal complaint against Mr. Pereida showing that Nebraska had
charged him with using a fraudulent social security card to
obtain employment. Meanwhile, Mr. Pereida declined to offer any competing evidence of his own. In light of this state
of proof, the immigration judge found that Mr. Pereida’s
conviction had nothing to do with carrying on an unlicensed
business in violation of subsection (c) and everything to do
with the fraudulent (and thus disqualifying) conduct made
criminal by subsections (a), (b), or (d).
Mr. Pereida’s efforts to undo this ruling proved unsuccessful. Both the Board of Immigration Appeals (BIA) and
the Eighth Circuit agreed with the immigration judge that
Nebraska’s statute contains different subsections describing different crimes. Pereida v. Barr, 916 F. 3d 1128, 1131,
1133 (2019). They agreed, too, that subsections (a), (b), and
(d) set forth crimes involving moral turpitude, while subsection (c) does not. At the same time, both found the case
a little more complicated than the immigration judge
thought. While the government’s evidence revealed that
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Nebraska had charged Mr. Pereida with using a fraudulent
social security card to obtain employment, and while that
evidence would “seem to support a finding that the crime
underlying [Mr. Pereida’s] attempt offense involved fraud
or deceit,” the BIA and Court of Appeals observed that nothing in the record definitively indicated which statutory subsection Mr. Pereida stood convicted of violating. App. to
Pet. for Cert. 17a. Still, neither the agency nor the Eighth
Circuit could see how the absence of conclusive proof on this
score might make a difference. Mr. Pereida bore the burden
of proving his eligibility for relief, so it was up to him to
show that his crime of conviction did not involve moral turpitude. Because Mr. Pereida had not carried that burden,
he was ineligible for discretionary relief all the same.
It is this judgment Mr. Pereida asks us to reverse. In his
view, Congress meant for any ambiguity about an alien’s
prior convictions to work against the government, not the
alien. The circuits have disagreed on this question, so we
granted certiorari to resolve the conflict. 589 U. S. ___
(2019).
II
A
Like any other, Mr. Pereida’s claims about Congress’s
meaning or purpose must be measured against the language it adopted. And there, a shortcoming quickly
emerges. The INA states that “[a]n alien applying for relief
or protection from removal has the burden of proof to establish” that he “satisfies the applicable eligibility requirements” and that he “merits a favorable exercise of discretion.” 8 U. S. C. §1229a(c)(4)(A). To carry that burden, a
nonpermanent resident alien like Mr. Pereida must prove
four things, including that he “has not been convicted” of
certain disqualifying offenses, like crimes involving moral
turpitude. §1229b(b)(1)(C). Thus any lingering uncertainty
about whether Mr. Pereida stands convicted of a crime of
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moral turpitude would appear enough to defeat his application for relief, exactly as the BIA and Eighth Circuit held.
It turns out that Mr. Pereida actually agrees with much
of this. He accepts that he must prove three of the four
statutory eligibility requirements (his longstanding presence in the country, his good moral character, and extreme
hardship on a relative). He does not dispute that ambiguity
on these points can defeat his application for relief. It is
only when it comes to the final remaining eligibility requirement at issue here—whether he was convicted of a disqualifying offense—that Mr. Pereida insists a different rule
should apply. Yet, he identifies nothing in the statutory
text singling out this lone requirement for special treatment. His concession that an alien must show his good
moral character undercuts his argument too. Ambiguity
about a conviction for a crime involving moral turpitude
would seem to defeat an assertion of “good moral character.” Cf. 8 U. S. C. §1101(f )(3). And if that’s true, it’s hard
to see how the same ambiguity could help an alien when it
comes to the closely related eligibility requirement at issue
before us.
What the statute’s text indicates, its context confirms.
Consider three nearby provisions. First, the INA specifies
particular forms of evidence that “shall constitute proof of
a criminal conviction,” including certain official records of
conviction,
docket
entries,
and
attestations.
§1229a(c)(3)(B). These rules apply to “any proceeding under this chapter” regardless whether the proceedings happen to involve efforts by the government to remove an alien
or efforts by an alien to obtain relief. Ibid. In this way, the
INA anticipates both the need for proof about prior convictions and the fact an alien sometimes bears the burden of
supplying it.
Next, when it comes to “removal proceedings,” the INA
assigns the government the “burden” of showing that the
alien has committed a crime of moral turpitude in certain
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circumstances. See §§1229a(c)(3), 1227(a)(2)(A)(i). But the
burden flips for “[a]pplications for relief from removal,” like
the one at issue in this case. §1229a(c)(4). These statutory
features show that Congress knows how to assign the government the burden of proving a disqualifying conviction.
And Congress’s decision to do so in some proceedings, but
not in proceedings on an alien’s application for relief, reflects its choice that these different processes warrant different treatment.
Finally, the INA often requires an alien applying for admission to show “clearly and beyond doubt” that he is “entitled to be admitted and is not inadmissible.”
§1229a(c)(2)(A). As part of this showing, an alien must
demonstrate that he has not committed a crime involving
moral turpitude. §1182(a)(2)(A)(i)(I). In this context, it is
undisputed that an alien has the burden of proving that he
has not committed a crime of moral turpitude. And Mr.
Pereida has offered no account why a rational Congress
might wish to place this burden on an alien seeking admission to this country, yet lift it from an alien who has entered
the country illegally and is petitioning for relief from a lawful removal order.1
B
Confronted now with a growing list of unhelpful textual
clues, Mr. Pereida seeks to shift ground. Even if he must
shoulder the burden of proving that he was not convicted of
a crime involving moral turpitude, Mr. Pereida replies, he
can carry that burden thanks to the so-called “categorical
approach.”
The Court first discussed the categorical approach in the
criminal context, but it has since migrated into our INA
cases. Following its strictures, a court does not consider the
——————
1 The dissent does not seriously dispute any of this, but brushes it aside
as having “little or n[o]” importance only because of the “categorical approach” discussed in the next section. Post, at 1 (opinion of BREYER, J.).
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facts of an individual’s crime as he actually committed it.
Instead, a court asks only whether an individual’s crime of
conviction necessarily—or categorically—triggers a particular consequence under federal law. The categorical approach is required, we have said, because the language
found in statutes like the INA provision before us don’t task
courts with examining whether an individual’s actions meet
a federal standard like “moral turpitude,” but only whether
the individual “has. . . been convicted of an offense” that
does
so.
§§1229b(b)(1)(C)
(emphasis
added),
1227(a)(2)(A)(i); Taylor v. United States, 495 U. S. 575, 600
(1990); Leocal v. Ashcroft, 543 U. S. 1, 7 (2004); United
States v. Davis, 588 U. S. ___, ___–___ (2019) (slip op., at 9–
11).2
In Mr. Pereida’s view, the categorical approach makes all
the difference. It does so because Nebraska’s statute criminalizes at least some conduct—like carrying on a business
without a license—that doesn’t necessarily involve fraud.
So what if Mr. Pereida actually committed fraud? Under
the categorical approach, that is beside the point. Because
a person, hypothetically, could violate the Nebraska statute
without committing fraud, the statute does not qualify as a
crime involving moral turpitude. In this way, Mr. Pereida
submits, he can carry any burden of proof the INA assigns
him.
This argument, however, overstates the categorical approach’s preference for hypothetical facts over real ones. In
order to tackle the hypothetical question whether one might
complete Mr. Pereida’s offense of conviction without doing
something fraudulent, a court must have some idea what
——————
2 Nothing requires Congress to employ the categorical approach. Instead of focusing our attention on the question whether an offense of conviction meets certain criteria, Congress could have (and sometimes has)
used statutory language requiring courts to ask whether the defendant’s
actual conduct meets certain specified criteria. See, e.g., Nijhawan v.
Holder, 557 U. S. 29, 41 (2009).
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his actual offense of conviction was in the first place. And
to answer that question, courts must examine historical
facts. No amount of staring at a State’s criminal code will
answer whether a particular person was convicted of any
particular offense at any particular time. Applying the categorical approach thus implicates two inquiries—one factual (what was Mr. Pereida’s crime of conviction?), the other
hypothetical (could someone commit that crime of conviction without fraud?).3
The factual inquiry can take on special prominence when
it comes to “divisible” statutes. Some statutes state only a
single crime, often making it a simple thing for a judge to
conclude from a defendant’s criminal records that he was
convicted of violating statute x and thus necessarily convicted of crime x. Not infrequently, however, a single criminal statute will list multiple, stand-alone offenses, some of
which trigger consequences under federal law, and others
of which do not. To determine exactly which offense in a
divisible statute an individual committed, this Court has
told judges to employ a “modified” categorical approach, “review[ing] the record materials to discover which of the enumerated alternatives played a part in the defendant’s prior
conviction.” Mathis v. United States, 579 U. S. ___, ___, ___
(2016) (slip op., at 12, 16). In aid of the inquiry, we have
said, judges may consult “a limited class of documents (for
example, the indictment, jury instructions, or plea agreement and colloquy) to determine what crime, with what elements, a defendant was convicted of.” Id., at ___ (slip op.,
at 4).
These nuances expose the difficulty with Mr. Pereida’s
——————
3 It is unclear where the dissent stands on this point. In places, the
dissent seems to suggest that no “threshold” factual question exists here.
Post, at 10. Elsewhere, the dissent appears to admit that establishing
the “basic fact” of an individual’s crime of conviction is a necessary prerequisite to application of the categorical approach. Post, at 11. The
second view comes closer to the mark.
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argument. Both he and the government accept that Nebraska’s attempted criminal impersonation statute is divisible because it states no fewer than four separate offenses in subsections (a) through (d). The immigration
judge, BIA, and Eighth Circuit concluded that three of these
subsections—(a), (b), and (d)—constitute crimes of moral
turpitude. So that left Mr. Pereida with the burden of proving as a factual matter that his conviction was for misusing
a business license under subsection (c). To be sure, in this
Court Mr. Pereida now seeks to suggest that it is also possible for a hypothetical defendant to violate subsection (a)
without engaging in conduct that involves moral turpitude
under federal law. But even assuming he is right about
this, it still left him obliged to show in the proceedings below that he was convicted under subsection (a) or (c) rather
than under (b) or (d).
Mr. Pereida failed to carry that burden. Before the immigration judge, he refused to produce any evidence about
his crime of conviction even after the government introduced evidence suggesting that he was convicted under a
statute setting forth some crimes involving fraud. Nor has
Mr. Pereida sought a remand for another chance to resolve
the ambiguity by introducing evidence about his crime of
conviction; at oral argument, he even disclaimed interest in
the possibility. See Tr. of Oral Arg. 23–25. These choices
may be the product of sound strategy, especially if further
evidence would serve only to show that Mr. Pereida’s crime
of conviction did involve fraud. But whatever degree of ambiguity remains about the nature of Mr. Pereida’s conviction, and whatever the reason for it, one thing remains
stubbornly evident: He has not carried his burden of showing that he was not convicted of a crime involving moral
turpitude.
Look at the problem this way. Mr. Pereida is right that,
when asking whether a state conviction triggers a federal
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consequence, courts applying the categorical approach often presume that a conviction rests on nothing more than
the minimum conduct required to secure a conviction. But
Mr. Pereida neglects to acknowledge that this presumption
cannot answer the question which crime the defendant was
convicted of committing. To answer that question, parties
and judges must consult evidence. And where, as here, the
alien bears the burden of proof and was convicted under a
divisible statute containing some crimes that qualify as
crimes of moral turpitude, the alien must prove that his actual, historical offense of conviction isn’t among them.4
The INA’s plain terms confirm the point. Recall that the
INA places the “burden of proof ” on an alien like Mr.
Pereida to show four things; that one of these is the absence
of a disqualifying conviction; and that the law specifies certain forms of evidence “shall” constitute “proof ” of a criminal conviction. See Part II–A, supra. In each of these ways,
the statutory scheme anticipates the need for evidentiary
proof about the alien’s crime of conviction and imposes on
the alien the duty to present it.5
——————
4 The dissent makes the same mistake. At first, it acknowledges that
courts must look to factual evidence to determine which of several offenses in a divisible statute the defendant committed, and even admits
we do not know which of the offenses listed in the Nebraska statute Mr.
Pereida committed. Post, at 5, 9. But the dissent then does an aboutface—treating Nebraska’s (divisible) statute as if it states a single offense. Post, at 10. The dissent had it right the first time. Both sides
agree that Nebraska’s statute is divisible and states (at least) four independent crimes. We do not know which of those crimes formed the basis
of Mr. Pereida’s conviction because the record is ambiguous, and Mr.
Pereida has not supplied anything to clarify it. Mr. Pereida now attempts to benefit from that uncertainty. But that proposition is foreclosed by the INA’s burden of proof.
5 There are other statutory signals that point to the same conclusion.
The INA authorizes an immigration judge to make “credibility determination[s]” based on an alien’s proof, §1229a(c)(4)(C); it says the immigration judge must determine whether “testimony is credible, is persuasive,
and refers to specific facts sufficient to [discharge] the applicant’s burden
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The INA adopts this approach for understandable reasons too. Not only is it impossible to discern an individual’s
offense of conviction without consulting at least some documentary or testimonial evidence. It’s easy to imagine significant factual disputes that make these statutory instructions about the presentation of evidence and the burden of
proof critically important. Suppose, for example, that the
parties in this case disputed whether the criminal complaint the government introduced involved a different
Clemente Avelino Pereida. Alternatively, what if Nebraska’s complaint charged Mr. Pereida with a violation of
subsection (c) but the plea colloquy mentioned only subsection (d)? Or what if the relevant records were illegible or
contained a material typo? Courts can resolve disputes like
these only by reference to evidence, which means a statutory allocation of the burden of proof will sometimes matter
a great deal.
To reach a different conclusion would require us to cast a
blind eye over a good many precedents. When applying the
categorical approach, this Court has long acknowledged
that to ask what crime the defendant was convicted of committing is to ask a question of fact. See, e.g., Taylor, 495
U. S., at 600 (courts look “to the fact that the defendant had
been convicted of crimes falling within certain categories”).
——————
of proof,” §1229a(c)(4)(B); and the law requires the alien to comply with
regulations requiring him to “submit information or documentation” supporting his application for relief, ibid. Current regulations indicate that
an alien should describe on his application form any prior convictions he
may have, Dept. of Justice, Executive Office for Immigration Review,
Form EOIR–42B, Application for Cancellation of Removal and Adjustment of Status for Certain Nonpermanent Residents 5 (Rev. July 2016),
https: //www.justice.gov/sites/default/files/pages/attachments/2016 /10 /
20/eoir42b.pdf. In all of these additional ways, the INA again anticipates
the need for proof and the possibility of its challenge in an application for
relief—and nowhere does the statute suggest some special carveout exists when it comes to evidence concerning prior convictions.
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We have described the modified categorical approach as requiring courts to “review . . . record materials” to determine
which of the offenses in a divisible statute the defendant
was convicted of committing. Mathis, 579 U. S., at ___ (slip
op., at 16). We have acknowledged that this process calls
on courts to consider “extra-statutory materials” to “discover” the defendant’s crime of conviction. Descamps v.
United States, 570 U. S. 254, 263 (2013). We have observed
that these “materials will not in every case speak plainly,”
and that any lingering ambiguity about them can mean the
government will fail to carry its burden of proof in a criminal case. Mathis, 579 U. S., at ___ (slip op., at 18) (citing
Shepard v. United States, 544 U. S. 13, 21 (2005)). And we
have remarked that “the fact of a prior conviction” supplies
an unusual and “arguable” exception to the Sixth Amendment rule in criminal cases that “any fact that increases the
penalty for a crime” must be proved to a jury rather than a
judge. Apprendi v. New Jersey, 530 U. S. 466, 489, 490
(2000).
Really, this Court has never doubted that the who, what,
when, and where of a conviction—and the very existence of
a conviction in the first place—pose questions of fact. Nor
have we questioned that, like any other fact, the party who
bears the burden of proving these facts bears the risks associated with failing to do so.6
——————
6 Practice in the criminal and INA contexts comports with practice in
other fields too. Often in civil litigation, a party must prove the fact of a
prior judgment on a particular claim or the fact of a ruling on a particular
issue. And there, as here, the question can turn on the persuasiveness
of the proof presented and on whom the burden of proof rests. So, for
example, the Restatement (Second) of Judgments, contemplates that
parties seeking to assert issue preclusion “ha[ve] the burden of proving”
that an “an issue of fact or law” has been “actually litigated and determined by a valid and final judgment.” §27, and Comment f (1982). And
“[i]f it cannot be determined from the pleadings and other materials of
record in the prior action what issues, if any, were litigated and determined by the verdict and judgment, extrinsic evidence is admissible to
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The authorities Mr. Pereida invokes do not teach differently. He directs our attention especially to Moncrieffe v.
Holder, 569 U. S. 184 (2013), Carachuri-Rosendo v. Holder,
560 U. S. 563 (2010), and Johnson v. United States, 559
U. S. 133 (2010). But the first two cases addressed only the
question whether the minimum conduct needed to commit
an alien’s known offense of conviction categorically triggered adverse federal consequences. Neither addressed the
threshold factual question at issue here—which crime
formed the basis of the alien’s prior conviction.
The final case is no more helpful to Mr. Pereida. Johnson
involved a criminal prosecution under the Armed Career
Criminal Act (ACCA) in which the government bore the
burden of proof. There, “nothing in the record” indicated
which of several crimes in a divisible statute the defendant
had been convicted of committing. Id., at 137. Accordingly,
if it wished to win certain sentencing enhancements, the
government had to show that all of the statute’s offenses
met the federal definition of a “ ‘violent felony.’ ” Ibid. Here,
by contrast, Mr. Pereida bears the burden of proof and the
same logic applies to him. We do not doubt that, when the
record is silent on which of several crimes in a divisible statute an alien committed, he might succeed by showing that
——————
aid in such determination. Extrinsic evidence may also be admitted to
show that the record in the prior action does not accurately indicate what
issues, if any, were litigated and determined.” Id., Comment f.
The dissent suggests its own analogy to contract law. See post, at 10–
11. But it never explains why we should look there before the statutory
text or the law’s customary treatment of judgments. Nor does the analogy succeed even on its own terms. It is “generally a question of fact for
the jury whether or not a contract . . . actually exists.” 11 R. Lord, Williston on Contracts §30:3, pp. 37–39 (4th ed. 2012). So too, “[w]hen a
written contract is ambiguous, its meaning is a question of fact,” which
may require looking to “relevant extrinsic evidence.” Id., §30:7, at 116,
124. Similarly here, disputes about the existence of Mr. Pereida’s conviction and its ambiguous meaning involve at least some questions of fact
requiring resort to proof.
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none of the statute’s offenses qualifies as a crime of moral
turpitude. It’s simply that this avenue wasn’t open to Mr.
Pereida. No one before us questions that Nebraska’s statute contains some crimes of moral turpitude under federal
law. Given this, it necessarily fell to Mr. Pereida to show
that his actual offense was not among these disqualifying
offenses. And just as evidentiary gaps work against the
government in criminal cases, they work against the alien
seeking relief from a lawful removal order. When it comes
to civil immigration proceedings, Congress can, and has, allocated the burden differently.7
C
This leaves Mr. Pereida to his final redoubt. Maybe the
INA works as we have described. But, Mr. Pereida worries,
acknowledging as much would invite “grave practical difficulties.” Brief for Petitioner 43. What if the alien’s record
of conviction is unavailable or incomplete through no fault
of his own? To deny aliens relief only because of poor state
court record-keeping practices would, he submits, make for
inefficient and unfair public policy. The dissent expands on
these same policy arguments at length. See post, at 14–16.
Notably, though, neither Mr. Pereida nor the dissent suggests that record-keeping problems attend this case. Mr.
Pereida’s immigration proceedings progressed in tandem
with his criminal case, so it is hard to imagine how he could
have been on better notice about the need to obtain and preserve relevant state court records about his crime. Represented by counsel in both proceedings, he had professional
help with these tasks too. We know that relevant records
——————
7 The dissent asserts that the ACCA and INA have a “shared text and
purpose.” Post, at 14. In fact, however, the ACCA and INA provision at
issue here bear different instructions. Both may call for the application
of the categorical approach. But while the ACCA’s categorical approach
demands certainty from the government, the INA’s demands it from the
alien. See post, at 6.
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were created, as well, because the government submitted
documents outlining the charges brought against him. Despite all this, Mr. Pereida simply declined to insist on clarity in his state court records or supply further evidence.
Still, even accepting that graver record-keeping problems
will arise in other cases, it is not clear what that might tell
us. Record-keeping problems promise to occur from time to
time regardless who bears the burden of proof. And, as in
most cases that come our way, both sides can offer strong
policy arguments to support their positions. Mr. Pereida
and the dissent say fairness and efficiency would be better
served if the government bore the risk of loss associated
with record-keeping difficulties. Meanwhile, the government contends that it is important for the burden of proof
to rest with the alien so those seeking discretionary relief
cannot gain a tactical advantage by withholding or concealing evidence they possess about their own convictions. It is
hardly this Court’s place to pick and choose among competing policy arguments like these along the way to selecting
whatever outcome seems to us most congenial, efficient, or
fair. Our license to interpret statutes does not include the
power to engage in such freewheeling judicial policymaking. Congress was entitled to conclude that uncertainty
about an alien’s prior conviction should not redound to his
benefit. Only that policy choice, embodied in the terms of
the law Congress adopted, commands this Court’s respect.
It seems, too, that Mr. Pereida may have overlooked some
of the tools Congress afforded aliens faced with record-keeping challenges. In the criminal context, this Court has said
that judges seeking to ascertain the defendant’s crime of
conviction should refer only to a “limited” set of judicial records. Shepard, 544 U. S., at 20–23. In part, the Court has
circumscribed the proof a judge may consult out of concern
for the defendant’s Sixth Amendment right to a trial by
jury. If a judge, rather than a jury, may take evidence and
make findings of fact, the thinking goes, the proceeding
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should be as confined as possible. Id., at 25–26; see also
Apprendi, 530 U. S., at 487–490 (citing Almendarez-Torres
v. United States, 523 U. S. 224 (1998)). But Sixth Amendment concerns are not present in the immigration context.
And in the INA, Congress has expressly authorized parties
to introduce a much broader array of proof when it comes to
prior convictions—indicating, for example, that a variety of
records and attestations “shall” be taken as proof of a prior
conviction. 8 U. S. C. §1229a(c)(3)(B). Nor is it even clear
whether these many listed forms of proof are meant to be
the only permissible ways of proving a conviction, or
whether they are simply assured of special treatment when
produced. Cf. n. 5, supra. Mr. Pereida acknowledges none
of this, again perhaps understandably if further evidence
could not have helped his cause. Still, it is notable that
Congress took significant steps in the INA to ameliorate
some of the record-keeping problems Mr. Pereida discusses
by allowing aliens considerably more latitude in carrying
their burden of proof than he seems to suppose.
*
Under the INA, certain nonpermanent aliens seeking to
cancel a lawful removal order must prove that they have
not been convicted of a disqualifying crime. The Eighth Circuit correctly held that Mr. Pereida failed to carry this burden. Its judgment is
Affirmed.
JUSTICE BARRETT took no part in the consideration or
decision of this case.
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JUSTICE BREYER, with whom JUSTICE SOTOMAYOR and
JUSTICE KAGAN join, dissenting.
This case, in my view, has little or nothing to do with burdens of proof. It concerns the application of what we have
called the “categorical approach” to determine the nature of
a crime that a noncitizen (or defendant) was previously convicted of committing. That approach sometimes allows a
judge to look at, and to look only at, certain specified documents. Unless those documents show that the crime of conviction necessarily falls within a certain category (here a
“crime involving moral turpitude”), the judge must find that
the conviction was not for such a crime. The relevant documents in this case do not show that the previous conviction
at issue necessarily was for a crime involving moral turpitude. Hence, applying the categorical approach, it was not.
That should be the end of the case.
I
Mr. Pereida is a citizen of Mexico, not the United States.
He has lived in the United States for roughly 25 years. In
that time, he and his wife have raised three children. He
helped support them by working in construction and cleaning. One child is a U. S. citizen. In 2009 the Department
of Homeland Security issued a notice to appear that
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charged Mr. Pereida with removability because he was
never lawfully admitted to the United States. Mr. Pereida
conceded that he is removable. But he asked the Attorney
General to cancel his removal. The Attorney General has
discretion to cancel an order of removal if removal would
result in extreme hardship to the noncitizen’s U. S. citizen
(or lawful-permanent-resident) spouse, parent, or child. 8
U. S. C. §1229b(b)(1)(D). A noncitizen is ineligible for this
discretionary relief, however, if, among other things, he has
“been convicted of ” a “crime involving moral turpitude.”
§§1229b(b)(1)(C), 1182(a)(2)(A)(i)(I).
Mr. Pereida, in 2010, pleaded nolo contendere to, and was
found guilty of, having committed a Nebraska state crime,
namely, attempt to commit criminal impersonation in violation of Neb. Rev. Stat. §28–608. See §28–608 (2008) (since
amended and moved to §28–638 (2020)); §28–201(1)(b). The
question here is whether this conviction was for a “crime
involving moral turpitude.”
II
A
I believe we must answer this question by applying what
we have called the “categorical approach.” The Immigration and Nationality Act (INA) makes a noncitizen ineligible for cancellation of removal if that noncitizen has been
“convicted” of certain “offense[s],” 8 U. S. C. §1229b(b)
(1)(C), including “crime[s] involving moral turpitude,”
§1182(a)(2)(A)(i)(I). Similarly, the Armed Career Criminal
Act (ACCA) increases the sentence of a defendant convicted
of possessing a firearm as a felon if that defendant has three
or more previous “convictions” for a “violent felony” or “serious drug offense.” 18 U. S. C. §924(e)(1). In ordinary
speech, “crime,” “offense,” and “felony” are ambiguous: They
might refer to actions that a defendant took on a particular
occasion, or they might refer to the general conduct that a
criminal statute forbids. So the question arises, shall a
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judge look to how the noncitizen or defendant behaved on a
particular occasion (for example, to see whether he behaved
violently)? Or shall a judge look to the statute that the defendant was convicted of violating (to see whether the behavior that it forbids is categorically violent)?
We have answered this question clearly and repeatedly
in both the INA and ACCA contexts. We have held that
both statutes mandate a categorical approach by asking
what offense a person was “convicted” of, not what acts he
“committed.” Moncrieffe v. Holder, 569 U. S. 184, 191
(2013) (emphasis added) (discussing the INA); see also Taylor v. United States, 495 U. S. 575, 600 (1990) (discussing
ACCA). The categorical approach requires courts to “loo[k]
only to the statutory definitions of the prior offenses, and
not to the particular facts underlying those convictions.”
Id., at 600; see also Esquivel-Quintana v. Sessions, 581
U. S. ___, ___–___ (2017) (slip op., at 2–3) (applying the categorical approach under the INA); Mellouli v. Lynch, 575
U. S. 798, 804–806 (2015) (same); Moncrieffe, 569 U. S., at
190 (same); Carachuri-Rosendo v. Holder, 560 U. S. 563,
576 (2010) (same); Gonzales v. Duenas-Alvarez, 549 U. S.
183, 185–186 (2007) (same); Mathis v. United States, 579
U. S. ___, ___ (2016) (slip op., at 3) (applying the categorical
approach under ACCA); Johnson v. United States, 559 U. S.
133, 144 (2010) (same); Descamps v. United States, 570
U. S. 254, 257 (2013) (same); Shepard v. United States, 544
U. S. 13, 19–20 (2005) (same); Taylor, 495 U. S., at 600
(same). A judge, looking at a prior conviction, will read the
statutory definition of the offense of conviction and decide
whether anyone convicted under that offense is necessarily
guilty of the type of crime that triggers federal penalties,
e.g., an enhanced sentence or ineligibility for cancellation of
removal. See Mellouli, 575 U. S., at 805; Taylor, 495 U. S.,
at 600.
Consider a hypothetical example of this approach. Suppose a noncitizen’s previous conviction was for violating
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State Statute §123. Suppose further that the Government
argues the noncitizen is ineligible for cancellation of removal because he was “convicted of an offense under”
§1227(a)(2), namely, an “aggravated felony.” 8 U. S. C.
§§1229b(b)(1)(C), 1227(a)(2)(A)(iii). An immigration judge,
looking at the conviction, will simply read §123 and decide
whether anyone convicted under §123 is necessarily guilty
of an aggravated felony, as that term is defined in the INA.
See §1101(a)(43). That is, the judge will decide whether the
conduct that §123 prohibits is in general an aggravated felony. The judge will not look to see whether the defendant’s
actual conduct on the relevant occasion was or was not an
aggravated felony.
Difficult questions can arise when judges apply the categorical approach. State statutes criminalize many kinds of
behavior, often differing in detail one from another. Take
burglary, for example, which is an “aggravated felony” under the INA. §1101(a)(43)(G). We can assume that the term
“burglary” here, as in ACCA, refers to a specific crime, i.e.,
generic burglary. See Taylor, 495 U. S., at 599; cf. DuenasAlvarez, 549 U. S., at 189 (accepting that the INA’s reference to “theft” in §1101(a)(43)(G) is to generic theft). Generic burglary is “unlawful or unprivileged entry into, or
remaining in, a building or structure, with intent to commit
a crime.” Taylor, 495 U. S., at 599. Now suppose that §123
defines “burglary” in a different way (say, by including lawful entry with intent to steal). The sentencing judge then
must compare the elements of the state statute and the elements of generic burglary. If the minimum conduct criminalized by the state statute is encompassed by generic burglary, then the conviction is for generic burglary; if not,
then the conviction is not for that aggravated felony. See
Moncrieffe, 569 U. S., at 190–191. In our §123 example, the
judge would therefore conclude that the conviction is not for
an aggravated felony.
And what is a judge to do if a state statute is “divisible”
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into several different offenses, some of which are aggravated felonies and some of which are not? Suppose, for example, that §123 has three subsections referring to (a) burglary of a dwelling, (b) burglary of a boat, and (c) burglary
of a railroad car. Since generic burglary is of a dwelling or
structure, only subsection (a) qualifies as an aggravated felony. How is the judge to know which subsection the defendant was convicted of violating? Simple, we have replied.
Under the “modified categorical approach,” the judge can
look to a limited set of court records to see if they say which
subsection the defendant was convicted of violating. The
judge can look at the charging papers and the jury instructions (if there was a jury), see Taylor, 495 U. S., at 602, and
the plea agreement, plea colloquy, or “some comparable judicial record” of the plea (if there was a plea), Shepard, 544
U. S., at 26; see also Nijhawan v. Holder, 557 U. S. 29, 35
(2009) (quoting Shepard, 544 U. S., at 26). If these documents reveal that the previous conviction was for §123(a)
(dwelling), then, and only then, can the judge conclude that
the conviction is for an aggravated felony. As we explained
in Taylor, the modified categorical approach “allow[s]” “the
Government . . . to use [a] conviction” under an overbroad
statute to trigger federal penalties (there, ACCA’s sentencing enhancement) if the statute contains multiple offenses
and the permissible documents show that “the jury necessarily had to find” (or the defendant necessarily admitted
to) a violent felony. 495 U. S., at 602.
What if, after looking at all the sources we have listed,
the judge still does not know which of the three different
kinds of burglary was the basis for the conviction? Suppose
all the relevant documents that exist speak only of a violation of §123. Period. What then? As discussed infra, at 9,
that is the question we face here, and our cases provide the
answer. The judge cannot look at evidence beyond the specified court records. See, e.g., Mathis, 579 U. S., at ___ (slip
op., at 18). Instead, in such a case, the judge is to determine
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what the defendant necessarily admitted (or what a jury
necessarily found) in order for a court to have entered a conviction under §123, since that is the conviction reflected in
the permissible documents.
The purpose of the modified categorical approach, like the
categorical approach it helps implement, is to compare
what “was necessarily found or admitted” to the elements
of the generic federal offense. Id., at ___ (slip op., at 4). If
the record materials do not specify that the defendant was
convicted of §123(a) (dwelling) rather than §123(b) (boat) or
§123(c) (railroad car), or if the record materials do not exist
at all, then the sentencing judge cannot say that generic
burglary was necessarily found or admitted. The Court has
said as much before. In Shepard, the Court acknowledged
that both the “vagaries of abbreviated plea records” and the
destruction of “stenographic notes” of a jury charge would
preclude the application of ACCA. 544 U. S., at 22. In
Mathis, the Court explained that if the “record materials”
do not “speak plainly,” then “a sentencing judge will not be
able to satisfy ‘Taylor’s demand for certainty’ when determining whether a defendant was convicted of a generic offense.” 579 U. S., at ___ (slip op., at 18). And we applied
this principle in Johnson, holding that a prior conviction did
not count as a “violent felony” under ACCA because the
statute of conviction swept more broadly than a “violent felony” and “nothing in the record of [the] conviction permitted
the District Court to conclude that it rested upon anything
more than the least of th[e] acts” prohibited by the state
statute. See 559 U. S., at 137; see also id., at 145 (“[I]n
many cases state and local records from” state convictions
“will be incomplete” and “frustrate application of the modified categorical approach”).
That is to say, if (as far as the available, listed documents
reveal) the judge could have entered the conviction without
the noncitizen admitting to burglarizing a dwelling, then
the immigration judge cannot hold that the conviction is
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necessarily for an aggravated felony. Applying the categorical approach, the judge must find the conviction is not for
an aggravated felony at all.
B
Why would Congress have chosen such a seemingly complicated method? The method would appear sometimes to
lead to counterintuitive results. After all, if the prior crime
is for burglary and the offense occurred in a small town near
the Mojave Desert, it seems unlikely that the conviction
was based on burglary of a boat. Yet, in the absence of an
indication from the permissible documents that the conviction necessarily was for burglary of a dwelling, the judge
cannot classify the crime of conviction as an “aggravated
felony.”
The primary reason for choosing this system lies in practicality. Immigration judges and sentencing judges have
limited time and limited access to information about prior
convictions. See Mellouli, 575 U. S., at 806; Moncrieffe, 569
U. S., at 200–201; Shepard, 544 U. S., at 23, n. 4. The vast
majority of prior convictions reflect simple guilty pleas to
the crime charged, and, where the record papers are silent,
efforts to uncover which of several crimes was “really” at
issue can force litigation that the guilty plea avoided. Suppose that the defendant in the Mojave Desert pleaded guilty
to a violation of §123 and there is no indication in the relevant record documents which subsection was the basis for
the conviction. To find out which of the several provisions
was the basis for the conviction, it might be necessary to
call as witnesses the defendant, the prosecutor, or even the
judge, and question them about a criminal proceeding that
perhaps took place long ago. To make his case, the defendant might now deny that the provision involving a dwelling
was at issue, and he might seek the opportunity to prove
that. As a result, the immigration judge or sentencing
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judge now might have to conduct the very fact-based proceeding that the earlier guilty plea was designed to avoid.
See id., at 21–23.
I do not know how often this kind of counterintuitive example will arise. But I do know that, in such a case, there
is a safeguard against the harms that the “prior conviction”
provisions are designed to stop. In the INA context, if a
noncitizen is eligible for cancellation of removal, the Attorney General has discretionary power to cancel the removal
order. Where he believes the noncitizen in fact previously
burgled a dwelling (or worse), he can simply deny relief.
And in the ACCA context, a sentencing judge, even where
ACCA is inapplicable, has some discretion in determining
the length of a sentence. If he finds that the present defendant in fact burgled, say, a dwelling and not a boat, he
can take that into account even if the sentencing enhancement does not apply.
And most importantly, whatever the costs and benefits of
the categorical approach, it is what Congress has long chosen with respect to both statutes. The categorical approach
has a particularly “long pedigree in our Nation’s immigration law,” tracing back to 1913. Moncrieffe, 569 U. S., at
191. As the majority acknowledges, “Congress could have
(and sometimes has) used statutory language requiring
courts to ask whether the defendant’s actual conduct meets
certain specified criteria.” Ante, at 8, n. 2. But it has not
done so in the INA provision here. See ante, at 8. Thus,
here, as in the case of ACCA, a judge must ask whether “a
conviction of the state offense ‘ “necessarily” involved . . .
facts equating to’ ” the kind of behavior that the relevant
federal statute forbids. Moncrieffe, 569 U. S., at 190 (emphasis added). Only if it did does that conviction trigger
federal penalties.
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III
Now, let us apply the categorical approach to the conviction here at issue. The criminal complaint says that Mr.
Pereida “intentionally engage[d] in conduct which . . . constituted a substantial step in a course of conduct intended
to culminate in his commission of the crime of CRIMINAL
IMPERSONATION R.S. 28–608, Penalty: Class IV Felony.”
App. to Brief for Petitioner 7a. It then quotes the entire
criminal-impersonation statute, including all of its parts.
See id., at 7a–8a. The complaint does not say which part of
the statutory provision the State accuses Mr. Pereida of violating. And the majority, like the Government, concedes
that some of the provisions set forth crimes that are not
crimes involving moral turpitude. See ante, at 10; Brief for
Respondent 15.
The journal entry and order related to the charge do not
help. They say only that Mr. Pereida pleaded “no contest”
to the crime charged, identifying the relevant statute as
Neb. Rev. Stat. §28–201 (the attempt provision) and describing the charge as “[a]ttempt of a class 3A or class 4
felo[ny].” App. to Brief for Petitioner 3a. They do not narrow down the possible offenses because all the criminalimpersonation offenses can be a Class III or Class IV felony.
See Neb. Rev. Stat. §§28–608(2)(a), (b). We cannot look to
jury instructions because there was no jury. Nor is there
any plea agreement, plea colloquy, or “comparable judicial
record” of the plea that might help determine what Mr.
Pereida admitted.
As far as we know, all appropriate documents that exist
were before the Immigration Judge. None shows that Mr.
Pereida’s conviction necessarily involved facts equating to a
crime involving moral turpitude. He may have pleaded
guilty to a crime involving moral turpitude or he may not
have. We do not know. The Immigration Judge thus cannot
characterize the conviction as a conviction for a crime involving moral turpitude. That resolves this case.

10

PEREIDA v. WILKINSON
BREYER, J., dissenting

IV
How does the majority argue to the contrary? The majority says that this case is different because which crime was
the basis of a prior conviction is a factual question that the
categorical approach cannot answer and a noncitizen seeking cancellation of removal, unlike a criminal defendant,
bears the burden of proof on that factual question.
First, the majority says that what the defendant’s “actual
offense of conviction was,” is a “threshold factual” question
that a court must resolve before tackling the categorical approach’s “hypothetical question” (could someone complete
the offense of conviction without committing a crime involving moral turpitude). Ante, at 8–9, 14. In my view, there is
no unresolved “threshold factual” question in this case since
there is no dispute that Mr. Pereida has a prior conviction.
We have made clear that unless the offense of conviction, as
determined from the statute and the specified documents,
is necessarily a crime involving moral turpitude, the judge
must rule that the conviction was not for a crime involving
moral turpitude. The method for determining the offense
of conviction (the modified categorical approach) “acts not
as an exception, but instead as a tool,” retaining “the categorical approach’s central feature.” Descamps, 570 U. S., at
263. Here, looking at the pertinent documents, we can conclude only that Mr. Pereida pleaded guilty to the minimum
conduct necessary to complete an offense under Neb. Rev.
Stat. §28–608. Thus, the issue is whether someone could
complete that offense without committing a crime involving
moral turpitude.
This question is the central question the categorical approach resolves, not a threshold question. And it is a legal
question, not a factual one. To answer it, the judge is to
examine the state statute and limited portions of the record
that our cases specify and determine from those documents
whether the crime of conviction was a crime involving moral
turpitude. There is nothing at all unusual about referring
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to a question that a judge must answer based on specified
legal documents before him as a “question of law.” To the
contrary, construction of written instruments such as
deeds, contracts, tariffs, or patent claims “often presents a
‘question solely of law.’ ” Teva Pharmaceuticals USA, Inc.
v. Sandoz, Inc., 574 U. S. 318, 326 (2015). And legal questions are not affected by a burden of proof. See, e.g., Microsoft Corp. v. i4i L. P., 564 U. S. 91, 100, n. 4 (2011).
The majority points out that we have occasionally referred to the “ ‘fact of a prior conviction.’ ” Ante, at 13. The
majority reads too much into that reference. All that we
have seriously referred to as a fact is the “mere fact of conviction.” Taylor, 495 U. S., at 602 (emphasis added). Establishing that basic fact is, of course, a prerequisite to application of the categorical approach at all. It goes to “the
validity of a prior judgment of conviction.” Apprendi v. New
Jersey, 530 U. S. 466, 496 (2000). But the mere fact of conviction is not at issue here. Instead, the question here (and
the question the categorical approach asks) is “what [that]
conviction necessarily established.” Mellouli, 575 U. S., at
806. We have referred to that question as a “legal question.”
Ibid. And rightly so. Thus, if the majority applies the categorical approach, it should agree that there is no factual
dispute in this case for any burden of proof to resolve. If the
majority does not apply the categorical approach, it does not
explain that or why.
Second, the majority points to statutory language stating
that an applicant for relief from removal “has the burden of
proof to establish” that he “satisfies the applicable eligibility requirements,” §1229a(c)(4)(A), which includes the requirement that he not have been convicted of a crime involving moral turpitude. See ante, at 5. But burdens of
proof have nothing to do with this case. As just discussed,
because the categorical approach conclusively resolves the
ambiguity as to which offense was the basis for the conviction, there is no role for the burden of proof to play. Indeed,
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the Government agreed at argument that the burden of
proof would not apply “if this were just a categorical approach case.” Tr. of Oral Arg. 53. That this case implicates
the modified categorical approach rather than the categorical approach does not make a difference. The modified categorical approach, like the categorical approach, provides a
conclusive answer without any resort to burdens of proof.
It does so not by “treating [a] (divisible) statute as if it
states a single offense,” ante, at 11, n. 4, but by permitting
courts to look at only certain conclusive records of a conviction to determine what that conviction necessarily involved.
This conclusion is consistent with the text. The statutory
text itself “singl[es] out this lone requirement for special
treatment,” ante, at 6, by using a term (“conviction”) that
requires application of a categorical rather than factual
analysis. The burden-of-proof provision does not require
departing from our settled understanding of the meaning of
that term. That the categorical approach applies does not
mean that the burden of proof is entirely irrelevant to the
requirement that a noncitizen not have a disqualifying
prior conviction. The burden of proof may be relevant when
“the existence of [a] conviction” is in doubt.
See
§§1229a(c)(3)(B)(iii), (iv), (vi). Such doubt may have arisen,
for example, if Mr. Pereida had contested that a complaint
submitted by the Government actually resulted in a conviction or contended that the conviction is against a different
Clemente Avelino Pereida. See ante, at 12. There is no such
doubt in this case. No one disputes that Mr. Pereida has a
prior conviction. The parties apparently presented the
judge with all the existing relevant documentary material
of that conviction. This case concerns a different question:
Given the fact of Mr. Pereida’s conviction, was it necessarily
for a crime involving moral turpitude? The law instructs
the judge how to determine, looking at only a limited set of
material, whether the crime of conviction is or is not a crime
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involving moral turpitude. Because of the categorical approach, there is nothing left for a party to prove.
In my view, the “textual clues” and “statutory signals” relied on by the majority further demonstrate that burdens of
proof are not relevant to the question at hand. See ante, at
7, 11, n. 5. As the majority points out, the INA sets forth a
list of particular materials that, the INA says, “shall constitute proof of a criminal conviction.” §1229a(c)(3)(B). They
include an “official record of judgment and conviction,” an
“official record of plea, verdict, and sentence,” a “docket entry from court records that indicates the existence of the
conviction,” court minutes of a “transcript . . . in which the
court takes notice of the existence of the conviction,” an official “abstract of a record of conviction” that indicates “the
charge or section of law violated” (among certain other
things), and any other “document or record attesting to the
conviction” prepared or kept by the court or by a “penal institution.” Ibid. The majority also notes that the INA authorizes an immigration judge to make “credibility determination[s]” about a noncitizen’s written and oral proof and
determine whether “testimony is credible, is persuasive,
and refers to specific facts sufficient to demonstrate that the
applicant has satisfied the applicant’s burden of proof.”
§§1229a(c)(4)(B), (C). As the majority concedes, this evidence is broader than what we have permitted in our modified categorical approach cases. See ante, at 16–17.
I agree with the majority that bearing the burden of proof
goes hand in hand with being able to introduce this evidence. But in my view, Mr. Pereida cannot introduce this
evidence because it goes beyond the limited record our precedents allow. Hence, he must not bear the burden of proof.
The majority’s response is that there is no limitation on the
documents an immigration judge can look at when applying
the categorical approach. That is because, the majority
says, the limitation was adopted in the criminal context out
of a concern for Sixth Amendment rights that is not present
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in the immigration context. Ibid. That was not, however,
our only, or even primary, reason for adopting the limitation. Rather, we limited the documents that a judge can
review in order “to implement the object of the statute and
avoid evidentiary disputes.” Shepard, 544 U. S., at 23, n. 4.
To be sure, we were there referencing ACCA, not the INA.
But the statutes share the relevant object (tying federal
penalties to certain convictions, not certain conduct) signaled by the same statutory text (“conviction”). See Taylor,
495 U. S., at 600; Mellouli, 575 U. S., at 806. The “central
feature” of this statutory object is “a focus on the elements,
rather than the facts, of a crime.” Descamps, 570 U. S., at
263. Allowing review of a broad array of evidence is incompatible with this statutory object, even if the judge looks at
the evidence only to determine the nature of the offense of
which a noncitizen was convicted. See Shepard, 544 U. S.,
at 21–23. I see no reason for the categorical approach to
apply differently under the INA than under ACCA given
their shared text and purpose. The “ ‘long pedigree’ ” of the
categorical approach in our immigration law further counsels against departing from how we have long understood
that approach to work. Mellouli, 575 U. S., at 805–806. Although this Court first applied the categorical approach in
the criminal context, see ante, at 7, courts examining the
federal immigration statutes concluded that Congress intended a categorical approach decades before Congress
even enacted ACCA. See Mellouli, 575 U. S., at 805–806.
At a minimum, I would not hold, in this case, that the
categorical approach’s limitation on the documents a judge
can consult is inapplicable in immigration proceedings.
That argument was neither raised nor briefed by the parties. The Government confirmed several times at oral argument that it had not argued that a judge should be allowed to look at a broader array of evidentiary materials
because, in its view, that issue was not implicated since no
other documents exist. See Tr. of Oral Arg. 34, 46, 56.
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Without the benefit of briefing and argument, we cannot
fully anticipate the consequences of today’s decision.
V
The majority does not apply the categorical approach as
our cases have explained it and used it. So what happens
now? I fear today’s decision will result in precisely the practical difficulties and potential unfairness that Congress intended to avoid by adopting a categorical approach.
First, allowing parties to introduce a wide range of documentary evidence and testimony to establish the crime of
conviction may undermine the “judicial and administrative
efficiency” that the categorical approach is intended to promote. Moncrieffe, 569 U. S., at 200. As we have recognized
before, “[a]sking immigration judges in each case to determine the circumstances underlying a state conviction would
burden a system in which ‘large numbers of cases [are resolved by] immigration judges and front-line immigration
officers, often years after the convictions.’ ” Mellouli, 575
U. S., at 806 (alterations in original). The same is true here.
In cases where noncitizens are able to introduce evidence of
their crime of conviction, immigration judges now may have
to hear and weigh testimony from, for example, the prosecutor who charged the noncitizen or the court reporter who
transcribed the now-lost plea colloquy. Given the vast number of different state misdemeanors, plea agreements made
long ago, cursory state records, and state prosecutors or
other officials who have imperfect memories or who have
long since departed for other places or taken up new occupations, there is a real risk of adding time and complexity
to immigration proceedings. Such hearings may add strain
to “our Nation’s overburdened immigration courts.”
Moncrieffe, 569 U. S., at 201.
Second, today’s decision may make the administration of
immigration law less fair and less predictable. One virtue
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of the categorical approach is that it “enables aliens ‘to anticipate the immigration consequences of guilty pleas in
criminal court,’ and to enter ‘ “safe harbor guilty” pleas
[that] do not expose the [alien defendant] to the risk of immigration sanctions.’ ” Mellouli, 575 U. S., at 806 (alterations in original). The majority’s approach, on the other
hand, may “deprive some defendants of the benefits of their
negotiated plea deals.” Descamps, 570 U. S., at 271. A
noncitizen may agree to plead guilty to a specific offense in
a divisible statute because that offense does not carry adverse immigration consequences. But in many lower criminal courts, misdemeanor convictions are not on the record.
See Brief for National Association of Criminal Defense
Lawyers et al. as Amici Curiae 7–9 (NACDL Brief ); Brief
for United States in Johnson v. United States, O. T. 2008,
No. 08–6925, p. 43 (“[P]lea colloquies . . . are not always
transcribed or otherwise available”). In jurisdictions where
misdemeanor convictions are on the record, such records
frequently omit key information about the plea and may be
destroyed after only a few years. See NACDL Brief 10–16;
see also Brief for United States in Voisine v. United States,
O. T. 2014, No. 14–10154, p. 45 (“[R]ecords from closed misdemeanor cases are often unavailable or incomplete”). And
even where complete records do exist, noncitizens, who often are unrepresented, detained, or not fluent English
speakers, may not have the resources to offer more than
their own testimony. See Brief for Immigrant Defense Project et al. as Amici Curiae 11–19. Thus, under the majority’s approach, noncitizens may lose the benefit of their plea
agreements unless their testimony persuades the immigration judge that they pleaded guilty to the lesser offense.
Third, today’s decision risks hinging noncitizens’ eligibility for relief from removal on the varied charging practices
of state prosecutors. In some cases (perhaps even this one),
state prosecutors and state courts may treat statutes that
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list multiple offenses as if they list only one, whether inadvertently or as a matter of practice. See NACDL Brief 13
(explaining that “[a]cross many states and localities, the
records of misdemeanor pleas often do not include the statutory subsection or factual basis underlying the conviction”). It sometimes can be challenging to determine
whether a fact is an element or a means (and so whether a
statute is divisible or not). If a prosecutor mistakes a divisible statute for an indivisible one, she may well not identify which particular offense was the basis for the charge.
Some States, including Nebraska, do not require a pleading
to identify the alternative means of committing a crime—
as opposed to the alternative crimes—on which a conviction
is based. See 5 W. LaFave, J. Israel, N. King, & O. Kerr,
Criminal Procedure §19.3(a), p. 263 (3d ed. 2007); State v.
Brouilette, 265 Neb. 214, 221, 655 N. W. 2d 876, 884 (2003)
(“[T]his court has made clear that certain crimes are single
crimes that can be proved under different theories, and that
because each alternative theory is not a separate crime, the
alternative theories do not require that the crime be
charged as separate alternative counts”). When a divisible
statute is wrongly treated as indivisible, for whatever reason, records will be “inconclusive” because the defendant
was not, as a matter of fact, convicted of any particular alternative crime. It would be unfair for mandatory deportation to result from inconclusive records in these cases.
The Court dismisses these “policy” concerns on the
ground that Congress has chosen “to conclude that uncertainty about an alien’s prior conviction should not redound
to his benefit.” Ante, at 16. But Congress made precisely
the opposite choice by tying ineligibility for relief to a
noncitizen’s “conviction.” That text mandates a categorical
approach in which uncertainty about a conviction redounds
to a noncitizen or defendant’s benefit. The approach is underinclusive by design, and the majority’s “objection to th[e
categorical approach’s] underinclusive result is little more
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than an attack on the categorical approach itself.”
Moncrieffe, 569 U. S., at 205.
Finally, it makes particularly little sense to disregard
this core feature of the categorical approach here. See id.,
at 203–204. As already noted, cancellation of removal is
discretionary. Thus, when a conviction is not disqualifying
under the categorical approach, the Government may still
deny the noncitizen relief. If it turns out that an individual
with a record like the one here in fact violated the statute
in a reprehensible manner, that can be accounted for during
the discretionary phase of the proceedings, when the categorical approach does not apply.
*
*
*
In my view, the Court should follow Congress’ statute.
Congress has long provided that immigration courts applying the INA provision here, like sentencing courts applying
ACCA, must follow the categorical approach. See Mellouli,
575 U. S., at 805–806. Our cases make clear how that approach applies in a case like this one. We should follow our
earlier decisions, particularly Taylor, Shepard, and Johnson. And, were we to do so, ineluctably they would lead us
to determine that the statutory offense of which Mr.
Pereida was “convicted” is not “necessarily” a “crime involving moral turpitude.”
Because the Court comes to a different conclusion, with
respect, I dissent.
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GARLAND, ATTORNEY GENERAL v. MING DAI
CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT
No. 19–1155. Argued February 23, 2021—Decided June 1, 2021*
In each of these cases, a foreign national appeared before an immigration
judge (IJ) and requested that he not be returned to his country of
origin. For Cesar Alcaraz-Enriquez, the IJ first had to determine
whether Mr. Alcaraz-Enriquez had committed a disqualifying “particularly serious crime” based on his prior California conviction for “inflicting corporal injury on a spouse or cohabitant.” See 8 U. S. C.
§1231(b)(3)(B)(ii). The IJ considered both the probation report issued
at the time of the conviction (which detailed a serious domestic violence incident) and Mr. Alcaraz-Enriquez’s own testimony at the removal proceeding (which included an admission that he hit his girlfriend but allegedly did so in defense of his daughter). Relying in part
on the version of events in the probation report, the IJ held Mr. Alcaraz-Enriquez ineligible for relief. On appeal, the Bureau of Immigration Appeals (BIA) affirmed. In Ming Dai’s case, he testified that
he and his family had suffered past persecution by Chinese officials
and expected future persecution upon return. But Mr. Dai initially
failed to disclose that his wife and daughter had both returned voluntarily to China since accompanying him to the United States. When
confronted, Mr. Dai told the “real story” of why he remained in the
United States. The IJ found that Mr. Dai’s testimony undermined his
claims and denied relief. On appeal, the BIA affirmed. Mr. AlcarazEnriquez and Mr. Dai each sought judicial review, and in each case,
the Ninth Circuit noted that neither the IJ nor the BIA made an explicit “adverse credibility determination” under the Immigration Nationality Act (INA). §§1158(b)(1)(B)(iii), 1231(b)(3)(C), 1229a(c)(4)(C).
——————
* Together with No. 19–1156, Garland v. Alcaraz-Enriquez, also on certiorari to the same court.
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Applying its own judge-made rule that a reviewing court must treat
the noncitizen’s testimony as credible and true absent an explicit adverse credibility determination, the Ninth Circuit granted relief.

Held: The Ninth Circuit’s deemed-true-or-credible rule cannot be reconciled with the INA’s terms. Pp. 6–15.
(a) The Ninth Circuit’s rule has no proper place in a reviewing
court’s analysis. The INA provides that a reviewing court must accept
“administrative findings” as “conclusive unless any reasonable adjudicator would be compelled to conclude to the contrary.” §1252(b)(4)(B).
And a reviewing court is “generally not free to impose” additional
judge-made procedural requirements on agencies. Vermont Yankee
Nuclear Power Corp. v. Natural Resources Defense Council, Inc., 435
U. S. 519, 524.
Judicial proceedings in cases like these do not constitute “appeals”
in which the “rebuttable presumption of credibility on appeal” applies
absent an explicit credibility determination. §§1158(b)(1)(B)(iii),
1231(b)(3)(C), 1229a(c)(4)(C). Here, there is only one appeal—from the
IJ to the BIA. See §§1158(d)(5)(iii)–(iv). Subsequent judicial review
takes place not by appeal, but by means of a “petition for review,”
which the INA describes as “the sole and exclusive means for judicial
review of an order of removal.” §1252(a)(5). A presumption of credibility may arise in some appeals before the BIA, but no such presumption applies in antecedent proceedings before an IJ or in subsequent
collateral review before a federal court. This makes sense because reviewing courts do not make credibility determinations, but instead ask
only whether any reasonable adjudicator could have found as the
agency did. The Ninth Circuit’s rule gets the standard backwards by
giving conclusive weight to any testimony that cuts against the
agency’s finding. Pp. 6–9.
(b) Mr. Alcaraz-Enriquez and Mr. Dai offer an alternative theory for
affirming the Ninth Circuit. Because, they say, they were entitled to
a presumption of credibility in their BIA appeals, they are entitled to
relief in court because no reasonable adjudicator obliged to presume
their credibility could have found against them. Even assuming that
there was no explicit adverse credibility determination here, the Ninth
Circuit’s reasoning is flawed for at least two reasons. Pp. 10–15.
(1) The presumption of credibility on appeal under the INA is “rebuttable.” And the INA contains no parallel requirement of explicitness when it comes to rebutting the presumption on appeal. Reviewing
courts, bound by traditional administrative law principles, must “uphold” even “a decision of less than ideal clarity if the agency’s path may
reasonably be discerned.” Bowman Transp., Inc. v. Arkansas-Best
Freight System, Inc., 419 U. S. 281, 286. In neither case did the Ninth
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Circuit consider the possibility that the BIA implicitly found the presumption of credibility rebutted. The BIA expressly adopted the IJ’s
decision in Mr. Alcaraz-Enriquez’s case, which, in turn, noted that Mr.
Alcaraz-Enriquez’s story changed from the time of the probation report
to the time of the hearing—a factor the statute specifically identifies
as relevant to credibility, see §§1158(b)(1)(B)(iii), 1231(b)(3)(C),
1229a(c)(4)(C). And in Mr. Dai’s case, the BIA also adopted the IJ’s
decision, which discussed specific problems with Mr. Dai’s demeanor,
candor, and internal inconsistency—an analysis that certainly goes to
the presumption of credibility even if the agency didn’t use particular
words. See ibid. In each case, the Ninth Circuit should consider
whether the BIA in fact found the presumption of credibility overcome.
If so, it seems unlikely that the conclusion in either case is one no reasonable adjudicator could have reached. Pp. 10–13.
(2) The presumption of credibility applies with respect to credibility but the INA expressly requires the noncitizen to satisfy the trier of
fact on credibility, persuasiveness, and the burden of proof.
§§1158(b)(1)(B)(ii), 1231(b)(3)(C), 1229a(a)(4)(B). Even if the BIA
treats a noncitizen’s testimony as credible, the agency need not find
such evidence persuasive or sufficient to meet the burden of proof.
Here, the Ninth Circuit erred by treating credibility as dispositive of
both persuasiveness and legal sufficiency. Pp 13–15.
884 F. 3d 858 and 727 Fed. Appx. 260, vacated and remanded.
GORSUCH, J., delivered the opinion for a unanimous Court.
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JUSTICE GORSUCH delivered the opinion of the Court.
The Ninth Circuit has long applied a special rule in immigration disputes. The rule provides that, in the absence
of an explicit adverse credibility determination by an immigration judge or the Board of Immigration Appeals, a reviewing court must treat a petitioning alien’s testimony as
credible and true. At least 12 members of the Ninth Circuit
have objected to this judge-made rule, and we granted certiorari to decide whether it can be squared with the terms
of the Immigration and Nationality Act (INA), 66 Stat. 163,
as amended, 8 U. S. C. §1101 et seq.
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I
A
The question comes to us in cases involving Cesar
Alcaraz-Enriquez and Ming Dai. Mr. Alcaraz-Enriquez is a
Mexican national. Authorities detained him when he attempted to enter this country illegally. In proceedings before an immigration judge (IJ), Mr. Alcaraz-Enriquez
sought to avoid being returned to Mexico on the ground that
his life or freedom would be threatened there. See 8 U. S. C.
§1231(b)(3)(A). But Congress has said this form of relief
from removal is unavailable if, among other things, “the Attorney General decides that . . . the alien, having been convicted by a final judgment of a particularly serious crime[,]
is a danger to the community of the United States.”
§1231(b)(3)(B)(ii). This proviso posed a problem for Mr.
Alcaraz-Enriquez because, during a previous illegal entry,
he pleaded nolo contendere to “inflict[ing] corporal injury
[on a] spouse [or] cohabitant” under California law and received a 2-year sentence. Cal. Penal Code Ann. §273.5(A)
(West 2014).
The key question thus became whether Mr. AlcarazEnriquez’s California conviction amounted to “a particularly serious crime.” The parties appear to agree that the
answer to that question turns on which version of events
one accepts: The version found in a probation report issued
at the time of Mr. Alcaraz-Enriquez’s conviction, or the version he testified to years later as part of his removal proceeding. The IJ received and considered both.
The probation report indicated that Mr. AlcarazEnriquez locked his 17-year-old girlfriend in his bedroom
one evening, caught her trying to escape, dragged her back
into the room, threatened to stab her and dump her body in
a dumpster, and forced her to have sex with him. The next
morning, he beat the young woman, leaving bruises on her
back, neck, arms, and legs—stopping only when she begged
for her life. Later that evening, when she asked to leave,
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he dragged her out, threw her against the stairs, and kicked
her as she rolled down. Her ordeal lasted nearly 24 hours.
Police arrested Mr. Alcaraz-Enriquez days later as he tried
to flee his residence. At that time, Mr. Alcaraz-Enriquez
admitted to the officers that he chased, grabbed, and
punched his girlfriend in the face. He also admitted that he
prevented her from leaving the house. But he claimed that
he didn’t hit her “that hard.” App. to Pet. for Cert. in No.
19–1156, p. 14a.
Against this evidence, the IJ considered Mr. Alcaraz-Enriquez’s testimony during his immigration proceeding.
There, he “admitted hitting his girlfriend, but not in the
manner as described in the report.” Ibid. Mr. Alcaraz-Enriquez testified that he was upset with his girlfriend because “he believed that [she] was hitting his daughter.”
Ibid. In Mr. Alcaraz-Enriquez’s view, he was coming to his
daughter’s defense. Mr. Alcaraz-Enriquez denied dragging
or kicking the young woman, or forcing her to have sex with
him. He also submitted a letter from his mother, who
stated that when she saw the girlfriend immediately after
the altercation, “she looked completely fine.” App. 256.
Ultimately, the IJ held Mr. Alcaraz-Enriquez ineligible
for relief, relying in part on the version of events in the probation report. Among other things, the IJ found it significant that there was “no mention” in the contemporaneous
probation report of the girlfriend hitting Mr. AlcarazEnriquez’s daughter. App. to Pet. for Cert. in No. 19–1156,
at 14a. On appeal, the Bureau of Immigration Appeals
(BIA) “adopt[ed] and affirm[ed]” the IJ’s decision. Id., at 7a.
The BIA held that the IJ had “properly considered all evidence of record,” “weighing and comparing [Mr. Alcaraz-Enriquez’s] testimony at the hearing and the probation officer’s report.” Id., at 8a. The BIA also stressed its view
that the IJ was not required to credit Mr. Alcaraz-Enriquez’s “version of events over other plausible alternatives.” Ibid.
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The Ninth Circuit saw the matter differently. Applying
circuit precedent, it held that “ ‘[w]here the BIA does not
make an explicit adverse credibility finding, [the court]
must assume that [the alien’s] factual contentions are
true.’ ” Alcaraz-Enriquez v. Sessions, 727 Fed. Appx. 260,
261 (2018). And because this rule required taking Mr. Alcaraz-Enriquez’s testimony as true—even in the face of
competing evidence—the Ninth Circuit held that the BIA
erred in denying relief and granted the petition for review.1
B
Ming Dai is a Chinese national who came to the United
States on a tourist visa. Shortly after arriving, he sought
asylum. To win relief, Mr. Dai bore the burden of proving
that he was a “refugee”—someone “unable or unwilling” to
return to China “because of persecution or a well-founded
fear of persecution . . . for failure or refusal to undergo [involuntary sterilization] or for other resistance to a coercive
population control program.” 8 U. S. C. §§1158(b)(1),
1101(a)(42). As in Mr. Alcaraz-Enriquez’s case, the parties
have proceeded on the assumption that everything here
turns on questions of fact—whether Mr. Dai was persecuted
in the past or fears persecution in the future—and we do
the same.2
——————
1 Separately, the Ninth Circuit held that the BIA erred by failing to
give Mr. Alcaraz-Enriquez the opportunity to cross-examine the witnesses whose testimony was embodied in the probation report. In their
briefing before us, the parties largely proceed on the assumption that the
report was properly received, and so do we. Remaining disputes over the
merits and potential forfeiture of this issue can be addressed on remand.
2 Mr. Dai also sought withholding of removal, for which he needed to
show that his “life or freedom would be threatened” in China “because of
[his] race, religion, nationality, membership in a particular social group,
or political opinion.” 8 U. S. C. §1231(b)(3)(A). Both the BIA and the
Ninth Circuit treated this standard as a more-demanding version of the
showing needed for asylum. See App. to Pet. for Cert. in No. 19–1155, p.
164a; Ming Dai v. Sessions, 884 F. 3d 858, 874 (2018). None of the parties disputes this framing, so we focus on the asylum claim alone.
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Once more, the evidence before the IJ cut both ways. On
the one hand, Mr. Dai claimed that, after his wife became
pregnant with their second child in 2009, family-planning
officials abducted her and forced her to have an abortion.
Mr. Dai further testified that, when he tried to stop his
wife’s abduction, police broke his ribs, dislocated his shoulder, and jailed him for 10 days. According to Mr. Dai, he
lost his job, his wife was demoted, and his daughter was
denied admission to superior schools. In applying for asylum, Mr. Dai stated, “I eventually found a way to reach the
USA,” and asked the government to “[p]lease grant me asylum so that I can bring my wife and daughter to safety in
the USA.” App. 155.
On the other hand, Mr. Dai failed to disclose the fact that
his wife and daughter had already traveled to the United
States—and voluntarily returned to China. The IJ observed that Mr. Dai “hesitated at some length” when confronted with these facts. App. to Pet. for Cert. in No. 19–
1155, p. 170a. After being asked to tell the “real story,” Mr.
Dai proceeded to admit that his daughter returned to China
to go to school; that his wife chose to return to her job and
her elderly father; that Mr. Dai did not have a job in China;
and this was “why he stayed” in the United States. Id., at
171a. Asked directly why he did not return to China with
his family, Mr. Dai responded, “[b]ecause at that time, I was
in a bad mood and I couldn’t get a job, so I want to stay here
for a bit longer and another friend of mine is also here.”
App. 103.
The IJ denied relief. In the IJ’s view, the “principal area
of concern” arose when Mr. Dai was confronted with his
wife and daughter’s trip to the United States and their voluntary return to China. App. to Pet. for Cert. in No. 19–
1155, at 169a. The record showed that Mr. Dai failed “to
disclose” these facts in his own statements, and that he
“paused at length” when confronted with them. Id., at
163a, 173a. The IJ concluded that “I do not find that [Mr.
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Dai’s] explanations for [his wife’s] return to China while he
remained here are adequate.” Id., at 175a. In the IJ’s view,
Mr. Dai’s eventual admissions regarding his wife and
daughter’s return to China to pursue school and economic
opportunities undermined his claims of past and future persecution, particularly given that his wife was “the primary
object of the persecution in China.” Ibid. On appeal, the
BIA “adopt[ed] and affirm[ed]” the IJ’s decision. Id., at
163a.
Again, the Ninth Circuit saw things differently. Much as
it had in Alcaraz-Enriquez, a divided panel held that “in the
absence of an explicit adverse credibility finding by the IJ
or the BIA,” Mr. Dai’s testimony had to be “deemed” credible and true. Ming Dai v. Sessions, 884 F. 3d 858, 868
(2018). On the strength of that testimony, the court then
proceeded to find Mr. Dai eligible for asylum. Later, the
court of appeals denied the government’s petition for rehearing en banc over the objections of 12 judges.
II
A
For many years, and over many dissents, the Ninth Circuit has proceeded on the view that, “[i]n the absence of an
explicit adverse credibility finding [by the agency], we must
assume that [the alien’s] factual contentions are true” or at
least credible. E.g., Kataria v. INS, 232 F. 3d 1107, 1114
(2000); Zhiqiang Hu v. Holder, 652 F. 3d 1011 (2011); 884
F. 3d, at 868; 727 Fed. Appx., at 261. This view appears to
be an outlier. The First Circuit, for example, has held that
a reviewing court is not bound to accept a witness’s statements as fact whenever the agency is less than explicit
about credibility. Wan Chien Kho v. Keisler, 505 F. 3d 50,
56 (2007).
In both of the cases before us, the Ninth Circuit rested its
decisions on its deemed-true-or-credible rule. In AlcarazEnriquez, the Ninth Circuit applied the rule to disregard
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entirely the evidence contained in the probation report and
credit only Mr. Alcaraz-Enriquez’s version of events. 727
Fed. Appx., at 261. In Dai, the court deemed Mr. Dai’s favorable testimony credible and true and prohibited the unfavorable testimony about his “real” reasons for remaining
in the country from being “smuggled” into the removal analysis. 884 F. 3d, at 872. As one of the dissents in Dai put it,
the Ninth Circuit’s rule leads to “the extraordinary position” that a court “must take as true an asylum applicant’s
testimony that supports a claim for asylum, even in the face
of other testimony from the applicant that would undermine an asylum claim.” Ming Dai v. Barr, 940 F. 3d 1143,
1149 (2019) (opinion of Callahan, J.).
The Ninth Circuit’s rule has no proper place in a reviewing court’s analysis. Congress has carefully circumscribed
judicial review of BIA decisions. When it comes to questions of fact—such as the circumstances surrounding Mr.
Alcaraz-Enriquez’s prior conviction or Mr. Dai’s alleged
persecution—the INA provides that a reviewing court must
accept “administrative findings” as “conclusive unless any
reasonable adjudicator would be compelled to conclude to
the contrary.” 8 U. S. C. § 1252(b)(4)(B). This is a “highly
deferential” standard. Nasrallah v. Barr, 590 U. S. ___, ___
(2020) (slip op., at 9); cf. INS v. Elias-Zacarias, 502 U. S.
478, 483–484 (1992). Nothing in the INA contemplates anything like the embellishment the Ninth Circuit has
adopted. And it is long since settled that a reviewing court
is “generally not free to impose” additional judge-made procedural requirements on agencies that Congress has not
prescribed and the Constitution does not compel. Vermont
Yankee Nuclear Power Corp. v. Natural Resources Defense
Council, Inc., 435 U. S. 519, 524 (1978).
This does not mean that the BIA may “ ‘arbitrarily’ ” reject
an alien’s evidence. Director, Office of Workers’ Compensation Programs v. Greenwich Collieries, 512 U. S. 267, 279
(1994). But it does mean that, so long as the record contains
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“ ‘contrary evidence’ ” of a “ ‘kind and quality’ ” that a reasonable factfinder could find sufficient, a reviewing court may
not overturn the agency’s factual determination. Ibid. In
this process, a reviewing court must be mindful too that the
agency, like any reasonable factfinder, is free to “credit part
of [a] witness’ testimony without” necessarily “accepting it
all.” Banks v. Chicago Grain Trimmers Assn., Inc., 390
U. S. 459, 467 (1968). It does not matter whether the
agency accepts all, none, or some of the alien’s testimony;
its reasonable findings may not be disturbed.
Admittedly, there is a wrinkle. Elsewhere, the INA does
discuss a presumption of credibility. The statute provides
that absent an “explici[t]” “adverse credibility determination,” “the applicant or witness shall have a rebuttable presumption of credibility on appeal.” §§1158(b)(1)(B)(iii),
1231(b)(3)(C), 1229a(c)(4)(C). At the same time, the statute
cautions that outside the “appeal” there is “no presumption
of credibility.” Ibid. (emphasis added).
It’s easy to see how one might assume judicial proceedings in cases like ours constitute “appeals” subject to this
presumption of credibility. But such an assumption would
be mistaken. As the Ninth Circuit itself has recognized, in
immigration cases like those before us, there is only one
“appeal”—from the IJ to the BIA. 884 F. 3d, at 869; see also
Kho, 505 F. 3d, at 56; §§1158(d)(5)(A)(iii)–(iv); 8 CFR
§1003.38 (2020). Under the INA, subsequent judicial review takes place by means of a “petition for review.” 8
U. S. C. §§1252(a)(5), (b); cf. 5 U. S. C. §§702–703. It is true
that, at one point, the INA refers to dismissing “the appeal”
if an alien fails to file a timely brief in support of his petition
for review, 8 U. S. C. §1252(b)(3)(C), but that stray reference does not convert the statutorily described petition for
review proceeding into an appeal for purposes of the presumption of credibility.
Historical understandings confirm the point. Article III
courts do not traditionally hear direct appeals from Article
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II executive agencies. See, e.g., Ex parte Yerger, 8 Wall. 85
(1869); FCC v. Pottsville Broadcasting Co., 309 U. S. 134,
144 (1940). Instead, judicial intervention generally comes,
if at all, thanks to some collateral review process Congress
has prescribed, initiating a new action in the federal courts.
See, e.g., 5 U. S. C. §§702–703 (authorizing parties to challenge agency action not by an appeal, but by “[a]n action in
a court of the United States” in which the “United States
may be named as a defendant”). Of course, Congress may
sometimes refer to collateral judicial review of executive action as “an appeal,” see, e.g., 35 U. S. C. §141; Fed. Rule
App. Proc. 15, but that does not make it an “appeal” akin to
that taken from the district court to the court of appeals, or
from the IJ to the BIA. In any event, this is an easy case
because the INA provides that “a petition for review . . .
shall be the sole and exclusive means for judicial review of
an order of removal.” 8 U. S. C. §1252(a)(5).
That the presumption of credibility applies only “on appeal” to the BIA makes sense as a matter of basic administrative law principles too. Reviewing courts have no need
for a presumption of credibility one way or the other because they do not make credibility determinations. Instead,
courts deferentially review the agency’s fact determinations. See §1252(b)(4)(B); see also 5 U. S. C. §706(2)(E).
The IJ—who actually observes the witness—is best positioned to assess the applicant’s credibility in the first instance. The credibility presumption encourages the IJ to
make specific findings about credibility. And then the
BIA—which has experience with the sort of facts that recur
in immigration cases and the ability to directly override the
IJ’s factfindings—is well positioned to apply the credibility
presumption if the IJ has not made an explicit finding.
All of which returns us to where we began. A presumption of credibility may arise in some appeals before the BIA.
But no such presumption applies in antecedent proceedings
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before an IJ, or in subsequent collateral review before a federal court. The only question for judges reviewing the BIA’s
factual determinations is whether any reasonable adjudicator could have found as the agency did. The Ninth Circuit’s
rule mistakenly flips this standard on its head. Rather
than ask whether the agency’s finding qualifies as one of
potentially many reasonable possibilities, it gives conclusive weight to any piece of testimony that cuts against the
agency’s finding. That was error.
B
Perhaps recognizing the problems with the Ninth Circuit’s rule, Mr. Alcaraz-Enriquez and Mr. Dai ask us to affirm that court’s judgments primarily by means of a different, though closely related, chain of reasoning. The
argument goes like this: Because neither the IJ nor the BIA
made an explicit adverse credibility determination about
their testimony, Mr. Alcaraz-Enriquez and Mr. Dai say they
were statutorily entitled to a presumption of credibility in
their BIA appeals. And given that, they insist they are entitled to relief in court because no reasonable adjudicator
obliged to presume their credibility could have found
against them. In this version of the argument, Mr. AlcarazEnriquez and Mr. Dai acknowledge the proper locus of the
presumption of credibility in the agency and the deferential
standard of review in collateral judicial proceedings. But,
they insist, they are entitled to relief all the same. In
places, they also suggest that the Ninth Circuit’s decisions
below can be read as endorsing their alternative theory.
Although we leave the full application of the
§1252(b)(4)(B) standard to the Ninth Circuit in the first instance, we reject this alternative argument for affirmance
too. In explaining why, we leave for another day the question what the factfinder must say or do to furnish an “explici[t] adverse credibility determination.” Even assuming
(without deciding) there was no such determination here,
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the Ninth Circuit’s reasoning was flawed. One can think
about the reason why in either of two ways.
1
Start with the fact that the INA’s “presumption” of credibility on appeal is “rebuttable.” Necessarily, that means
the presumption is not conclusive. Notably, too, unlike the
requirement that any initial adverse credibility determination must be “explicitly made,” the INA contains no parallel
requirement of explicitness when it comes to rebutting the
presumption on appeal. 8 U. S. C. §§1158(b)(1)(B)(iii),
1231(b)(3)(C), 1229a(c)(4)(C).
Of course, reviewing courts remain bound by traditional
administrative law principles, including the rule that
judges generally must assess the lawfulness of an agency’s
action in light of the explanations the agency offered for it
rather than any ex post rationales a court can devise. See,
e.g., SEC v. Chenery Corp., 318 U. S. 80 (1943). But none
of that means the BIA must follow a particular formula or
incant “magic words” like “incredible” or “rebutted” to overcome the INA’s presumption of credibility on appeal. Cf.
INS v. Aguirre-Aguirre, 526 U. S. 415, 431–432 (1999). To
the contrary, a reviewing court must “uphold” even “a decision of less than ideal clarity if the agency’s path may reasonably be discerned.” Bowman Transp., Inc. v. ArkansasBest Freight System, Inc., 419 U. S. 281, 286 (1974); see also
5 U. S. C. §701 et seq. So long as the BIA’s reasons for rejecting an alien’s credibility are reasonably discernible, the
agency must be understood as having rebutted the presumption of credibility. It need not use any particular
words to do so. And, once more, a reviewing court must uphold that decision unless a reasonable adjudicator would
have been compelled to reach a different conclusion. 8
U. S. C. § 1252(b)(4)(B).
In the cases before us, the Ninth Circuit did not consider
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the possibility that the BIA implicitly found the presumption of credibility rebutted. In Mr. Alcaraz-Enriquez’s case,
the court ignored whether the agency’s statements could be
fairly understood as rejecting his credibility. Concluding
that the IJ properly “weigh[ed] and compar[ed]” the probation report and Mr. Alcaraz-Enriquez’s hearing testimony,
the BIA cited precedent about how an IJ is “not required to
adopt” an applicant’s denial of culpability. See App. to Pet.
for Cert. in No. 19–1156, at 8a; Matter of D–R–, 25 I. & N.
Dec. 445, 455 (BIA 2011) (“The [IJ] was not required to
credit the respondent’s wholesale denial of any knowledge
or culpability”). The BIA also expressly adopted the IJ’s decision. The IJ decision, in turn, noted that Mr. Alcaraz-Enriquez’s story changed from the time of the probation report
to the time of the hearing, a factor the statute specifically
identifies as relevant to credibility. See §§1158(b)(1)(B)(iii),
1231(b)(3)(C), 1229a(c)(4)(C). The IJ further concluded that
Mr. Alcaraz-Enriquez’s testimony sought to minimize his
actions and condone violence against his girlfriend, suggesting the IJ rejected his claim that he intervened only to
defend his daughter. On remand, the Ninth Circuit should
consider whether the BIA in fact found the presumption of
credibility overcome in this case. If so, it seems unlikely
that conclusion is one no reasonable adjudicator could have
reached.
The same might be said of Mr. Dai’s case. The BIA specifically highlighted Mr. Dai’s family “voluntarily returning
and his not being truthful about it” as “detrimental to his
claim.” App. to Pet. for Cert. in No. 19–1155, at 164a. And
here again the BIA adopted the IJ’s decision, which discussed specific problems with Mr. Dai’s assertions about his
past persecution and fear of future persecution—including
Mr. Dai’s intentional failure to disclose highly probative
and damaging facts, his inadequate explanations for contradictions in his presentation, and his ultimate conces-
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sions about the “real story.” Such a detailed analysis certainly goes to the presumption of credibility, even if the
agency did not utter the words “adverse credibility finding.”
The INA provides instructions about the appropriate considerations for making a credibility determination, including the witness’s demeanor, candor, and internal inconsistency in his testimony.
See §§1158(b)(1)(B)(iii),
1231(b)(3)(C), 1229a(c)(4)(C). It is thus unsurprising—and
in fact quite helpful for later review—that the IJ addressed
many of those questions at length. By adopting that analysis as its own, the BIA’s decisional path here, too, includes
that analysis. Once more, the Ninth Circuit should consider whether the BIA found that Mr. Dai’s presumption of
credibility had been overcome. And, once more, it is hard
to say that decision is one no reasonable adjudicator could
have reached.
2
There is, however, another problem with the Ninth Circuit’s reasoning in these cases. Not only is the presumption
of credibility before the BIA rebuttable, it applies only with
respect to credibility. §§1158(b)(1)(B)(iii), 1231(b)(3)(C),
1229a(c)(4)(C). This matters because, when it comes to the
forms of relief Mr. Alcaraz-Enriquez and Mr. Dai sought,
the INA expressly distinguishes between credibility, persuasiveness, and the burden of proof.
See
§§1158(b)(1)(B)(ii), 1231(b)(3)(C), 1229a(c)(4)(B). In order
for an alien’s testimony to carry the day on its own, the statute requires the alien to satisfy the trier of fact on all three
counts—showing his “testimony is credible, is persuasive,
and refers to specific facts sufficient to demonstrate that the
applicant is a refugee.” Ibid. When determining whether
an alien has met his burden of proof, the INA further provides that the agency may weigh “the credible testimony
along with other evidence of record.” Ibid. Accordingly,
even if the BIA treats an alien’s evidence as credible, the
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agency need not find his evidence persuasive or sufficient
to meet the burden of proof. See, e.g., Doe v. Holder, 651
F. 3d 824, 830 (CA8 2011); Gutierrez-Orcozo v. Lynch, 810
F. 3d 1243, 1246 (CA10 2016).
Admittedly, credibility and persuasiveness are closely
bound concepts, sometimes treated interchangeably, and
the line between them doesn’t have to be drawn the same
way in every legal context. But the distinctions the INA
draws aren’t entirely unfamiliar either. Take an example.
Suppose a plaintiff is doing her best to recount a car accident to prove her case for damages. She testifies earnestly
that she thought the traffic light was green when she entered an intersection. The plaintiff says she was then
broadsided by the defendant who was traveling on a cross
street and ran a red light. Later in the proceedings, however, the defendant presents video footage and the testimony of other witnesses, all of which show that it was really
the plaintiff who drove through a red light and the defendant who had the right of way. It’s easy enough to imagine
that a factfinder might not describe the plaintiff as lacking
credibility—in the sense that she was lying or not “worthy
of belief,” Black’s Law Dictionary 448 (10th ed. 2014) (defining “credibility”)—yet find that her testimony on a key
fact was outweighed by other evidence and thus unpersuasive or insufficient to prove the defendant’s liability. It’s
not always the case that credibility equals factual accuracy,
nor does it guarantee a legal victory.
The Ninth Circuit erred by treating credibility as dispositive of both persuasiveness and legal sufficiency in these
cases. Even setting aside the credibility of Mr. Alcaraz-Enriquez or Mr. Dai, perhaps the BIA did not find their evidence persuasive or sufficient to meet their burden on essential questions. In Mr. Alcaraz-Enriquez’s case, the
probation report may have outweighed his testimony. Similarly, in Mr. Dai’s case, his later admissions about his fam-
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ily’s voluntary return and his decision to stay in this country for economic reasons may have outweighed his initial
testimony about his past and feared future persecution.
Faced with conflicting evidence, it seems likely that a reasonable adjudicator could find the unfavorable account
more persuasive than the favorable version in both cases.
*
The Ninth Circuit’s deemed-true-or-credible rule cannot
be reconciled with the INA’s terms. Instead, immigration
cases like these should proceed as follows. First, the factfinder—here the IJ—makes findings of fact, including determinations as to the credibility of particular witness testimony. The BIA then reviews those findings, applying a
presumption of credibility if the IJ did not make an explicit
adverse credibility determination. Finally, the court of appeals must accept the agency’s findings of fact as “conclusive unless any reasonable adjudicator would be compelled
to conclude to the contrary.”
Nor can we affirm the Ninth Circuit’s judgments on alternative grounds. The Ninth Circuit failed to consider that
the BIA may have implicitly rebutted the presumption of
credibility. The Ninth Circuit also erroneously allowed
credibility to operate as a trump card, foreclosing the possibility that even credible testimony may be outweighed by
other more persuasive evidence or be insufficient to satisfy
the burden of proof. Accordingly, the judgments of the
Court of Appeals are vacated, and these cases are remanded
for further proceedings consistent with this opinion.
It is so ordered.
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Petitioner Jose Santos Sanchez is a citizen of El Salvador who challenges
the denial of his application to become a lawful permanent resident
(LPR) of the United States. Sanchez entered the United States unlawfully in 1997. In 2001, the Government granted him Temporary Protected Status (TPS). The TPS program allows foreign nationals of a
country designated by the Government as having unusually bad or
dangerous conditions to live and work in the United States while the
conditions last. See §1254a. In 2014, Sanchez applied under §1255 of
the immigration laws to obtain LPR status. Section 1255 provides a
way for a “nonimmigrant”—a foreign national lawfully present in this
country on a temporary basis—to obtain an “[a]djustment of status” to
LPR. 8 U. S. C. §1255. The United States Citizenship and Immigration Services determined Sanchez ineligible for LPR status because he
entered the United States unlawfully. Sanchez successfully challenged that decision before the District Court, which reasoned that
Sanchez’s TPS required treating him as if he had been lawfully admitted to the country for purposes of his LPR application. The Third Circuit reversed, finding Sanchez’s unlawful entry into the country precluded his eligibility for LPR status under §1255, notwithstanding his
TPS.
Held: A TPS recipient who entered the United States unlawfully is not
eligible under §1255 for LPR status merely by dint of his TPS. Section
1255 provides that eligibility for LPR status generally requires an “admission” into the country— defined to mean “the lawful entry of the
alien into the United States after inspection and authorization by an
immigration officer.” §1101(a)(13)(A). Sanchez did not enter lawfully.
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And his TPS does not eliminate the effect of that unlawful entry. Section 1254a(f)(4) provides that a TPS recipient who applies for permanent residency will be treated as having nonimmigrant status—the
status traditionally and generally needed to invoke the LPR process
under §1255. But that provision does not aid the TPS recipient in
meeting §1255’s separate admission requirement. Lawful status and
admission are distinct concepts in immigration law, and establishing
the former does not establish the latter. Sanchez resists this conclusion, arguing that the statute’s directive that a TPS recipient “shall be
considered . . . as a nonimmigrant” for purposes of §1255 means he
must also be considered as admitted. But the immigration laws nowhere state that admission is a prerequisite of nonimmigrant status.
So there is no reason to interpret the TPS provision’s conferral of
nonimmigrant status as including a conferral of admission. In fact,
contrary to Sanchez’s position, there are immigration categories in
which individuals have nonimmigrant status without admission. See,
e.g., §§1101(a)(10), 1101(a)(15)(U), 1182(d)(14). Thus, when Congress
confers nonimmigrant status for purposes of §1255, but says nothing
about admission, the Court has no basis for ruling an unlawful entrant
eligible to become an LPR. Pp. 4–9.

967 F. 3d 242, affirmed.
KAGAN, J., delivered the opinion for a unanimous Court.
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JUSTICE KAGAN delivered the opinion of the Court.
Petitioner Jose Santos Sanchez entered this country unlawfully from El Salvador. Years later, because of unsafe
living conditions in that country, the Government granted
him Temporary Protected Status (TPS), entitling him to
stay and work in the United States for as long as those conditions persist. Sanchez now wishes to become a lawful permanent resident (LPR) of the United States. The question
here is whether the conferral of TPS enables him to obtain
LPR status despite his unlawful entry. We hold that it does
not.
I
Section 1255 of the immigration laws provides a way for
a “nonimmigrant”—a foreign national lawfully present in
this country on a designated, temporary basis—to obtain an
“[a]djustment of status” making him an LPR. 8 U. S. C.
§1255 (boldface deleted); see §1101(a)(15) (listing classes of
nonimmigrants, such as students and tourists). Under that
section, a nonimmigrant’s eligibility for such an adjustment
to permanent status depends (with exceptions not relevant
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here) on an “admission” into this country. And an “admission” is defined as “the lawful entry of the alien into the
United States after inspection and authorization by an immigration officer.” §1101(a)(13)(A). The admission—or, to
use the definitional phrase, “lawful entry”—requirement
appears in two pertinent provisions of §1255. One states
that a nonimmigrant may become an LPR only if he has
been “inspected and admitted or paroled into the United
States.” §1255(a). And another states that a nonimmigrant
who has previously worked without authorization in the
United States may become an LPR only if his presence here
is “pursuant to a lawful admission.” §1255(k)(1); see
§1255(c)(2).1
A separate provision of immigration law establishes the
TPS program, which provides humanitarian relief to foreign nationals in the United States who come from specified
countries. See §1254a. The Government may designate a
country for the program when it is beset by especially bad
or dangerous conditions, such as arise from natural disasters or armed conflicts. The country’s citizens, if already
present in the United States, may then obtain TPS. That
status protects them from removal and authorizes them to
work here for as long as the TPS designation lasts. A person’s unlawful entry into the United States will usually not
preclude granting him TPS. See §1254a(c)(2)(A)(ii); 8 CFR
§244.3 (2020). And relevant here, the TPS provision states:
“[F]or purposes of adjustment of status under section 1255,”
a person given TPS “shall be considered as being in, and
maintaining, lawful status as a nonimmigrant.”
§1254a(f )(4).
——————
1 Section 1255(k)’s requirement of a lawful admission, unlike
§1255(a)’s, applies even if the nonimmigrant has been paroled into the
United States—that is, received temporary permission to enter the country “for urgent humanitarian reasons or significant public benefit.” 8
U. S. C. §1182(d)(5)(A). So a nonimmigrant who has worked without authorization cannot rely on his parolee status (if any) to become an LPR.
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Jose Santos Sanchez is a citizen of El Salvador who has
lived in the United States for more than two decades. He
entered this country unlawfully in 1997—without “inspection and authorization by an immigration officer.”
§1101(a)(13)(A). Once here, he worked without legal authorization. In 2001, the Government designated El Salvador under the TPS program after a series of devastating
earthquakes. Sanchez obtained TPS that year, and has
held it ever since. In 2014, he applied under §1255 for an
adjustment to LPR status.2
The United States Citizenship and Immigration Services
denied Sanchez’s LPR application. Under §1255, the
agency stated, Sanchez was ineligible for LPR status because he had not been lawfully admitted to the United
States. See App. to Pet. for Cert. 40a. And in the agency’s
view, his TPS provided no way around that bar. “Recipients
of TPS,” the agency reasoned, “must still meet the threshold
requirement” of a lawful entry. Id., at 46a. Or said otherwise: “A grant of TPS does not cure a foreign national’s entry without inspection or constitute an inspection and admission of the foreign national,” as demanded by §1255.
Ibid.
Sanchez challenged the decision. The District Court
granted summary judgment in his favor, relying on the
statutory mandate that a TPS recipient “shall be considered
as” having “lawful status as a nonimmigrant” for purposes
of applying to become an LPR. See Santos Sanchez v. Johnson, 2018 WL 6427894, *4 (D NJ, Dec. 7, 2018) (citing
§1254a(f )(4); emphasis deleted). According to the court,
that provision requires treating TPS recipients “as though
[they] had been ‘inspected and admitted.’ ” Ibid. But the
Court of Appeals for the Third Circuit reversed, holding
——————
2 Sonia Gonzalez, Sanchez’s wife, is also a petitioner here. She claims
LPR status derivatively, under a provision “entitl[ing her] to the same
status” as her husband. §1153(d). We therefore focus on her husband’s
application.
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that “a grant of TPS does not constitute an ‘admission’ into
the United States.” Sanchez v. Secretary U. S. Dept. of
Homeland Security, 967 F. 3d 242, 252 (2020). The court
observed that “admission” and “status” are separate concepts in immigration law. Id., at 246. So, the court concluded, providing a person with nonimmigrant status (as
the TPS provision does) does not mean admitting him (as
§1255 requires). See ibid.
We granted certiorari, 592 U. S. ___ (2021), to resolve a
Circuit split over whether a TPS recipient who entered the
country unlawfully can still become an LPR.3 We now affirm the Third Circuit’s decision that he cannot. The TPS
program gives foreign nationals nonimmigrant status, but
it does not admit them. So the conferral of TPS does not
make an unlawful entrant (like Sanchez) eligible under
§1255 for adjustment to LPR status.
II
Section 1255, applied according to its plain terms, prevents Sanchez from becoming an LPR. There is no dispute
that Sanchez “entered the United States in the late 1990s
unlawfully, without inspection.” Brief for Petitioners 13.
But as earlier described, §1255 requires an LPR applicant
like Sanchez to have entered the country “lawful[ly],” with
“inspection”—that
is,
to
have
been
admitted.
§1101(a)(13)(A); see supra, at 1–2. Indeed, §1255 imposes
an admission requirement twice over. Its principal provision states that an applicant for LPR status must have been
“inspected and admitted or paroled into the United States.”
——————
3 Compare Sanchez v. Secretary U. S. Dept. of Homeland Security, 967
F. 3d 242, 245 (CA3 2020) (case below) (holding that such a person cannot
do so); Nolasco v. Crockett, 978 F. 3d 955, 959 (CA5 2020) (same); Serrano
v. United States Atty. Gen., 655 F. 3d 1260, 1265–1266 (CA11 2011) (per
curiam) (same), with Velasquez v. Barr, 979 F. 3d 572, 578 (CA8 2020)
(holding that he can); Ramirez v. Brown, 852 F. 3d 954, 958 (CA9 2017)
(same); Flores v. United States Citizenship and Immigration Servs., 718
F. 3d 548, 553–554 (CA6 2013).
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§1255(a). And another provision says that a person who
has worked without authorization in the country—as
Sanchez did for several years—may become an LPR only if
his presence in the United States is “pursuant to a lawful
admission.” §1255(k). Sanchez has never claimed that he
can, without aid from the TPS provision, satisfy those demands for admission.4 A straightforward application of
§1255 thus supports the Government’s decision to deny him
LPR status.
And nothing in the conferral of TPS changes that result.
As noted earlier, a TPS recipient is “considered as being in,
and maintaining, lawful status as a nonimmigrant” for the
purpose of becoming an LPR. §1254a(f )(4); see supra, at 2.
That provision ensures that, in applying for permanent residency, a TPS recipient will be treated as having nonimmigrant status—even if, like Sanchez, he really does not. See
§1101(a)(15) (not including TPS recipients among the designated classes of “nonimmigrants”). It thus guarantees
that every TPS recipient has the status traditionally and
generally needed to invoke §1255’s adjustment process. See
§1255 (titled “[a]djustment of status of nonimmigrant to
that of person admitted for permanent residence” (boldface
deleted)). But the provision does not aid the TPS recipient
in meeting §1255’s independent legal-entry requirement.
Lawful status and admission, as the court below recognized, are distinct concepts in immigration law: Establishing one does not necessarily establish the other. See supra,
at 3–4. On the one hand, a foreign national can be admitted
——————
4 The Government notes that Sanchez was treated as “paroled” when
he returned from an authorized trip abroad after obtaining TPS. See
Brief for Respondents 15, n. 5. But Sanchez has never claimed that this
treatment made him eligible to adjust to LPR status under §1255(a).
That is probably because the argument could not have mattered:
§1255(k) stands as an independent prohibition on his invoking the LPR
process. See supra, at 2, n. 1. We express no view on whether a parole
of the kind Sanchez received enables a TPS recipient to become an LPR
absent any other bar in §1255.
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but not in lawful status—think of someone who legally entered the United States on a student visa, but stayed in the
country long past graduation. On the other hand, a foreign
national can be in lawful status but not admitted—think of
someone who entered the country unlawfully, but then received asylum. The latter is the situation Sanchez is in,
except that he received a different kind of lawful status.
The TPS statute permits him to remain in the country; and
it deems him in nonimmigrant status for purposes of applying to become an LPR. But the statute does not constructively “admit” a TPS recipient—that is, “consider[]” him as
having entered the country “after inspection and authorization.” §1254a(f )(4); §1101(a)(13)(A). And because a grant
of TPS does not come with a ticket of admission, it does not
eliminate the disqualifying effect of an unlawful entry.
Sanchez resists this conclusion by asserting an “indissoluble relationship between admission and nonimmigrant
status.” Reply Brief 2 (emphasis in original). While conceding that some forms of status (e.g., asylum) do not require admission, Sanchez contends that nonimmigrant status always does: “One cannot obtain lawful nonimmigrant
status without admission.” Ibid. In support of that claim,
Sanchez points to §1184 of the immigration laws, entitled
“[a]dmission of nonimmigrants.” And he asserts that it is
impossible to “identif[y] any category of individuals who are
lawful nonimmigrants but are not admitted—because no
such category exists.” Brief for Petitioners 20. So (Sanchez
concludes) when the law provides that a TPS recipient shall
be “considered . . . as a nonimmigrant” for purposes of
§1255, it is necessarily saying that he shall also be considered as admitted.
But to begin with, §1184 does not (as Sanchez contends)
require admission for nonimmigrant status. That provision
states that “[t]he admission to the United States of any alien as a nonimmigrant shall be for such time and under
such conditions as the [Secretary of Homeland Security]
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may by regulations prescribe.” §1184(a)(1). The section
also provides that a foreign national is “presumed to be an
immigrant until” he establishes “at the time of application
for admission” that “he is entitled to a nonimmigrant status.” §1184(b). Section 1184 thus regulates the process for
admitting foreign nationals as nonimmigrants. Suppose a
foreign national wants to be admitted to the United States
as a university student—a kind of nonimmigrant. He
should look to §1184 (among other provisions) to find out
what that will entail—what he must show and what that
showing will entitle him to. Why, though, does that matter?
No one denies that most foreign nationals obtain nonimmigrant status through an admission. So there is naturally a
section in the immigration laws that specifies how that process works. But nothing in §1184 (or any other section)
states that admission is a prerequisite of nonimmigrant
status—or otherwise said, that the former is a necessary
incident of the latter. And that is what Sanchez needs. For
without such an “indissoluble” link, Reply Brief 2, there is
no reason to view the TPS provision’s conferral of nonimmigrant status as also a conferral of admission.
In fact, individuals in two immigration categories have
what Sanchez says does not exist: nonimmigrant status
without admission. The first category is for “alien crewmen”—foreign nationals who serve on board a vessel or aircraft. §1101(a)(10). They receive nonimmigrant status
when their vessel or aircraft “land[s]” in the United States.
§1101(a)(15)(D)(i). But still the law provides that they are
not “considered to have been admitted.” §1101(a)(13)(B).
The second category is for foreign nationals who have been
the victim of a serious crime in the United States and can
assist with the investigation. Those individuals may receive nonimmigrant status even if they entered the country
unlawfully—so even if they were not admitted. See
§§1101(a)(15)(U), 1182(d)(14). And §1255 specifically recognizes that possibility. That section makes these so-called
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“U” nonimmigrants eligible for LPR status if they were
either “admitted into the United States” or “otherwise provided nonimmigrant status.” §1255(m)(1). There could
scarcely be a plainer statement of the daylight between
nonimmigrant status and admission (except maybe for the
alien crewmen provision). And that plain statement comes
in a provision expressly enabling some unlawful entrants to
adjust to LPR status. So when Congress does not speak in
that manner—when it confers status, but says nothing
about admission, for purposes of §1255—we have no basis
for ruling an unlawful entrant eligible to become an LPR.
Sanchez objects that if the TPS provision confers only
nonimmigrant status for §1255, it accomplishes precious
little. See Reply Brief 11–13; Tr. of Oral Arg. 27. Less than
he would like, of course: It would not make him, or other
TPS recipients who entered the country unlawfully, LPReligible. But some TPS recipients will benefit from the TPS
provision’s conferral of nonimmigrant status for purposes of
§1255. Recall that the provision gives all TPS recipients
the status typically required to invoke §1255—that is,
nonimmigrant status. See supra, at 5. Some TPS recipients need exactly that assistance—without needing a constructive admission. Consider, for example, a foreign national who entered the country legally on a tourist visa, but
stayed on for several months after the visa’s expiration. He
can satisfy §1255’s requirement of admission, but he founders in showing nonimmigrant status. The TPS provision
relieves that difficulty and enables him to become an LPR.
Congress, of course, could have gone further, by deeming
TPS recipients to have not only nonimmigrant status but
also a lawful admission. Legislation pending in Congress
would do just that. See American Dream and Promise Act
of 2021, H. R. 6, 117th Cong., 1st Sess., §203, p. 29 (introduced Mar. 3, 2021) (amending §1254a(f)(4) so that a TPS
recipient shall be considered “as having been inspected and
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admitted into the United States, and” as being in, and maintaining, lawful status as a nonimmigrant” (emphasis
added)). But even without that amendment, the statute
does something—and this Court does not get to say that the
something it does is not enough.
III
Section 1255 generally requires a lawful admission before
a person can obtain LPR status. Sanchez was not lawfully
admitted, and his TPS does not alter that fact. He therefore
cannot become a permanent resident of this country. We
affirm the judgment below.
It is so ordered.
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EDWARDS v. VANNOY, WARDEN
CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT
No. 19–5807. Argued November 30, 2020—Decided May 17, 2021
In 2007, a Louisiana jury found petitioner Thedrick Edwards guilty of
armed robbery, rape, and kidnapping. At the time, Louisiana law permitted non-unanimous jury verdicts if at least 10 of the 12 jurors found
the defendant guilty. In Edwards’s case, 11 of 12 jurors returned a
guilty verdict as to some crimes, and 10 of 12 jurors returned a guilty
verdict as to others. After Edwards’s conviction became final on direct
review, Edwards filed a federal habeas corpus petition, arguing that
the non-unanimous jury verdict violated his constitutional right to a
unanimous jury. The District Court rejected Edwards’s claim as foreclosed by Apodaca v. Oregon, 406 U. S. 404, and the Fifth Circuit denied a certificate of appealability. While Edwards’s petition for a writ
of certiorari was pending, the Court repudiated Apodoca and held that
a state jury must be unanimous to convict a criminal defendant of a
serious offense. Ramos v. Louisiana, 590 U. S. ___. Edwards now argues that the Ramos jury-unanimity rule applies retroactively on federal collateral review.
Held: The Ramos jury-unanimity rule does not apply retroactively on
federal collateral review. Pp. 5–20.
(a) A new rule of criminal procedure applies to cases on direct review, even if the defendant’s trial has already concluded. But the
Court has stated that new rules of criminal procedure ordinarily do not
apply retroactively on federal collateral review. The Court has stated
that a new procedural rule will apply retroactively on federal collateral
review only if the new rule constitutes a “watershed” rule of criminal
procedure. Teague v. Lane, 489 U. S. 288, 311 (plurality opinion).
When the Teague Court first articulated that “watershed” exception,
however, the Court stated that it was “unlikely” that such watershed
“components of basic due process have yet to emerge.” Id., at 313. And
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in the 32 years since Teague, the Court has never found that any new
procedural rule actually satisfies the purported exception. Pp. 5–7.
(b) To determine whether Ramos applies retroactively on federal collateral review, the Court must first ask whether Ramos announced a
new rule of criminal procedure and, if so, whether that rule falls within
an exception for watershed rules of criminal procedure that apply retroactively on federal collateral review. The Court concludes that Ramos announced a new rule and that the jury-unanimity rule announced by Ramos does not apply retroactively on federal collateral
review. Pp. 8–14.
(1) The Ramos jury-unanimity rule is new because it was not “dictated by precedent existing at the time the defendant’s conviction became final,” Teague, 489 U. S., at 301, or “apparent to all reasonable
jurists” at that time, Lambrix v. Singletary, 520 U. S. 518, 528. On the
contrary, before Ramos, many courts interpreted Apodaca to allow for
non-unanimous jury verdicts in state criminal trials. And the Ramos
Court expressly repudiated Apodaca. Pp. 8–10.
(2) The new rule announced in Ramos does not qualify as a “watershed” procedural rule that applies retroactively on federal collateral
review. In an attempt to distinguish Ramos from the long line of cases
where the Court has declined to retroactively apply new procedural
rules, Edwards emphasizes three aspects of Ramos: (i) the significance
of the jury-unanimity right; (ii) Ramos’s reliance on the original meaning of the Constitution; and (iii) the effect of Ramos in preventing racial discrimination in the jury process. But the Court has refused to
retroactively apply other momentous cases with similar attributes. In
DeStefano v. Woods, 392 U. S. 631, the Court declined to retroactively
apply Duncan v. Louisiana, 395 U. S. 145, even though Duncan established the jury right itself. In Whorton v. Bockting, 549 U. S. 406, the
Court declined to retroactively apply Crawford v. Washington, 541
U. S. 36, even though Crawford relied on the original meaning of the
Sixth Amendment to restrict the use of hearsay evidence against criminal defendants. And in Allen v. Hardy, 478 U. S. 255 (per curiam),
the Court declined to retroactively apply Batson v. Kentucky, 476 U. S.
79, even though Batson held that state prosecutors may not discriminate on the basis of race when exercising individual peremptory challenges. There is no good rationale for treating Ramos differently from
Duncan, Crawford, and Batson. Pp. 10–14.
(3) Given the Court’s numerous precedents holding that landmark
and historic decisions announcing new rules of criminal procedure do
not apply retroactively on federal collateral review, the Court acknowledges that the watershed exception is moribund and that no new rules
of criminal procedure can satisfy the purported exception for watershed rules. Continuing to articulate a theoretical exception that never
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actually applies in practice offers false hope to defendants, distorts the
law, misleads judges, and wastes the resources of defense counsel,
prosecutors, and courts. Moreover, no one can reasonably rely on an
exception that is non-existent in practice, so no reliance interests can
be affected by forthrightly acknowledging reality. The watershed exception must “be regarded as retaining no vitality.” Herrera v. Wyoming, 587 U. S. ___, ___ (slip op., at 11) (internal quotation marks omitted). Pp. 14–15.
Affirmed.
KAVANAUGH, J., delivered the opinion of the Court, in which ROBERTS,
C. J., THOMAS, ALITO, GORSUCH, and BARRETT, JJ., joined. THOMAS, J.,
filed a concurring opinion, in which GORSUCH, J., joined. GORSUCH, J.,
filed a concurring opinion, in which THOMAS, J., joined. KAGAN, J., filed
a dissenting opinion, in which BREYER and SOTOMAYOR, JJ., joined.
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JUSTICE KAVANAUGH delivered the opinion of the Court.
Last Term in Ramos v. Louisiana, 590 U. S. ___ (2020),
this Court held that a state jury must be unanimous to convict a criminal defendant of a serious offense. Ramos repudiated this Court’s 1972 decision in Apodaca v. Oregon, 406
U. S. 404, which had allowed non-unanimous juries in state
criminal trials. The question in this case is whether the
new rule of criminal procedure announced in Ramos applies
retroactively to overturn final convictions on federal collateral review. Under this Court’s retroactivity precedents,
the answer is no.
This Court has repeatedly stated that a decision announcing a new rule of criminal procedure ordinarily does
not apply retroactively on federal collateral review. See
Teague v. Lane, 489 U. S. 288, 310 (1989) (plurality opinion); see also Linkletter v. Walker, 381 U. S. 618, 639–640,
and n. 20 (1965). Indeed, in the 32 years since Teague underscored that principle, this Court has announced many
important new rules of criminal procedure. But the Court
has not applied any of those new rules retroactively on federal collateral review. See, e.g., Whorton v. Bockting, 549
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U. S. 406, 421 (2007) (Confrontation Clause rule recognized
in Crawford v. Washington, 541 U. S. 36 (2004), does not
apply retroactively). And for decades before Teague, the
Court also regularly declined to apply new rules retroactively, including on federal collateral review. See, e.g.,
DeStefano v. Woods, 392 U. S. 631, 635 (1968) (per curiam)
(jury-trial rule recognized in Duncan v. Louisiana, 391
U. S. 145 (1968), does not apply retroactively).
In light of the Court’s well-settled retroactivity doctrine,
we conclude that the Ramos jury-unanimity rule likewise
does not apply retroactively on federal collateral review.
We therefore affirm the judgment of the U. S. Court of Appeals for the Fifth Circuit.
I
On the night of May 13, 2006, in Baton Rouge, Louisiana,
Thedrick Edwards and an accomplice kidnapped Ryan
Eaton, a student at LSU. As Eaton was getting out of his
car, Edwards and his accomplice confronted Eaton at gunpoint and forced him back into the car. Edwards and his
accomplice then jumped into the car with Eaton. They
drove with Eaton to an ATM where they hoped to withdraw
money using Eaton’s card. When they discovered that
Eaton did not have any money in his account, they drove to
Eaton’s apartment. Once there, they bound and blindfolded
Eaton, rummaged through his apartment, and took some of
his belongings to Eaton’s car.
After they were back in the car, Edwards and his accomplice coerced Eaton into arranging a meeting with Eaton’s
girlfriend. They then drove to the girlfriend’s apartment
and, at gunpoint, forced Eaton to knock on the door. When
Eaton’s girlfriend opened the door, Edwards and his accomplice rushed inside. Both Edwards and his accomplice were
armed, and Edwards’s accomplice had his gun drawn. Edwards and his accomplice instructed Eaton, Eaton’s girlfriend, and two other women in the apartment to lie on the
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floor. Edwards then raped one of the women. His accomplice raped another woman. As they left, they grabbed
some personal property from the apartment. Edwards and
his accomplice hurried back into Eaton’s car and drove
around the corner. They then abandoned the car and fled.
Two days later, Edwards and his accomplice confronted
another man at gunpoint and forced him to withdraw
money from an ATM.
Within a day of the second incident, the police collected
substantial evidence implicating Edwards in both episodes.
The police obtained warrants to search his residence and to
arrest him. The day after the police executed the search
warrant but before an arrest, Edwards turned himself in to
the police and confessed to his crimes. The police videotaped Edwards’s confession. (The video is part of the joint
appendix. See supremecourt.gov/media/media.aspx.)
Edwards was indicted in Louisiana state court for armed
robbery, kidnapping, and rape. Edwards pled not guilty
and went to trial. Before trial, Edwards moved to suppress
the videotaped confession on the ground that the confession
was involuntary. The trial court denied the suppression
motion.
At trial, the jury heard Edwards’s confession and other
evidence against him, including the testimony of eyewitnesses. The jury convicted Edwards of five counts of armed
robbery, two counts of kidnapping, and one count of rape.
At the time, Louisiana law permitted guilty verdicts if at
least 10 of the 12 jurors found the defendant guilty. The
jury convicted Edwards by an 11-to-1 vote on one of the
armed robbery counts, the two kidnapping counts, and the
rape count. The jury convicted Edwards by a 10-to-2 vote
on the four remaining armed robbery counts.
At sentencing, the trial judge stated: “I can say without
hesitation that this is the most egregious case that I’ve had
before me.” Record 1113. The judge sentenced Edwards to

4

EDWARDS v. VANNOY
Opinion of the Court

life imprisonment without parole. The Louisiana First Circuit Court of Appeal affirmed the conviction and sentence.
In March 2011, Edwards’s conviction became final on direct
review.
After his conviction became final, Edwards applied for
state post-conviction relief in the Louisiana courts. The
Louisiana courts denied relief.
In 2015, Edwards filed a petition for a writ of habeas corpus in the U. S. District Court for the Middle District of
Louisiana. He argued that the non-unanimous jury verdict
violated his constitutional right to a unanimous jury. The
District Court rejected that claim as foreclosed by this
Court’s 1972 decision in Apodaca v. Oregon, 406 U. S. 404.
In Apodaca, this Court ruled that the Constitution does
not require unanimous jury verdicts in state criminal trials.
The Apodaca majority consisted of a plurality opinion by
four Justices and an opinion concurring in the judgment by
Justice Powell. In his opinion, Justice Powell acknowledged that the Sixth Amendment requires a unanimous
jury in federal criminal trials. 406 U. S., at 371. But in his
view, the Fourteenth Amendment did not incorporate that
right against the States, meaning that a unanimous jury
was not constitutionally required in state criminal trials.
Id., at 373, 376–377. In subsequent years, many federal
and state courts viewed Justice Powell’s opinion as the controlling opinion from Apodaca. See, e.g., Timbs v. Indiana,
586 U. S. ___, ___, n. 1 (2019) (slip op., at 3, n. 1); McDonald
v. Chicago, 561 U. S. 742, 766, n. 14 (2010).
In Edwards’s case, the District Court likewise followed
Justice Powell’s opinion from Apodaca and concluded that
a unanimous jury is not constitutionally required in state
criminal trials. The U. S. Court of Appeals for the Fifth Circuit denied a certificate of appealability. 2019 WL 8643258
(May 20, 2019). Edwards then petitioned for a writ of certiorari in this Court, arguing that the Constitution requires
a unanimous jury in state criminal trials.
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II
While Edwards’s petition for certiorari was pending, this
Court decided Ramos and rejected Justice Powell’s opinion
in Apodaca. See Ramos v. Louisiana, 590 U. S. ___ (2020);
Apodaca v. Oregon, 406 U. S. 404 (1972). The Court held
that the Fourteenth Amendment incorporates the Sixth
Amendment right to a unanimous jury against the States.
Therefore, in state court as well as federal court, a jury
must be unanimous to convict a defendant of a serious offense.1
The Court’s decision in Ramos directly affected Louisiana
and Oregon, which were the only two States that still allowed non-unanimous juries. For those States, this Court’s
decision in Ramos immediately triggered a pressing question: Does Ramos apply retroactively to overturn final convictions on federal collateral review? We granted certiorari
in Edwards’s case to decide that question. 590 U. S. ___
(2020). We conclude that Ramos does not apply retroactively on federal collateral review.
A
A new rule of criminal procedure applies to cases on direct review, even if the defendant’s trial has already concluded. See Griffith v. Kentucky, 479 U. S. 314, 328 (1987).
But under the habeas corpus statute as interpreted by this
Court, a new rule of criminal procedure ordinarily does not
apply retroactively to overturn final convictions on federal
collateral review. See Teague v. Lane, 489 U. S. 288, 310
(1989) (plurality opinion); Penry v. Lynaugh, 492 U. S. 302,

——————
1 Ramos does not apply to defendants charged with petty offenses,
which typically are offenses that carry a maximum prison term of six
months or less. 590 U. S., at ___, n. 7. (slip op., at 3, n. 7); see also Blanton v. North Las Vegas, 489 U. S. 538, 543 (1989) (defining petty offense).
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313–314 (1989).2
In stating that new procedural rules ordinarily do not apply retroactively on federal collateral review, Teague reinforced what had already been the Court’s regular practice
for several decades under the retroactivity standard articulated in Linkletter v. Walker, 381 U. S. 618 (1965). Linkletter set forth a balancing test for determining retroactivity.
But even under Linkletter, “new rules that constituted clear
breaks with the past generally were not given retroactive
effect,” including on federal collateral review. Teague, 489
U. S., at 304 (plurality opinion).
As the Court has explained, applying “constitutional
rules not in existence at the time a conviction became final
seriously undermines the principle of finality which is essential to the operation of our criminal justice system.” Id.,
at 309. Here, for example, applying Ramos retroactively
would potentially overturn decades of convictions obtained
in reliance on Apodaca. Moreover, conducting scores of retrials years after the crimes occurred would require significant state resources. See Teague, 489 U. S., at 310 (plurality opinion). And a State may not be able to retry some
defendants at all because of “lost evidence, faulty memory,
and missing witnesses.” Allen v. Hardy, 478 U. S. 255, 260
(1986) (per curiam) (internal quotation marks omitted).
When previously convicted perpetrators of violent crimes go
free merely because the evidence needed to conduct a retrial
has become stale or is no longer available, the public suffers, as do the victims. See United States v. Mechanik, 475
——————
2 Before Griffith v. Kentucky, 479 U. S. 314 (1987), the Court sometimes would decline to apply new procedural rules even to cases on direct
review. See, e.g., Johnson v. New Jersey, 384 U. S. 719, 721 (1966) (rule
announced in Miranda v. Arizona, 384 U. S. 436 (1966), applies only to
cases in which the trial began after the date of the Miranda decision).
Griffith ended that practice and declared that new rules apply to all cases
on direct review.
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U. S. 66, 72 (1986). Even when the evidence can be reassembled, conducting retrials years later inflicts substantial
pain on crime victims who must testify again and endure
new trials. In this case, the victims of the robberies, kidnappings, and rapes would have to relive their trauma and
testify again, 15 years after the crimes occurred.
Put simply, the “costs imposed upon the States by retroactive application of new rules of constitutional law on habeas corpus thus generally far outweigh the benefits of this
application.” Sawyer v. Smith, 497 U. S. 227, 242 (1990)
(internal quotation marks and alteration omitted). For that
reason, the Court has repeatedly stated that new rules of
criminal procedure ordinarily do not apply retroactively on
federal collateral review.
The Court has identified only one possible exception to
that principle. The Court has stated that a new procedural
rule will apply retroactively on federal collateral review
only if it constitutes a “watershed” rule of criminal procedure. Teague, 489 U. S., at 311 (plurality opinion). But the
Teague Court stated that it was “unlikely” that such watershed “components of basic due process have yet to emerge.”
Id., at 313; see also Whorton v. Bockting, 549 U. S. 406, 417
(2007); Schriro v. Summerlin, 542 U. S. 348, 352 (2004); Tyler v. Cain, 533 U. S. 656, 667, n. 7 (2001). And in the 32
years since Teague, as we will explain, the Court has never
found that any new procedural rule actually satisfies that
purported exception.3
——————
3 By contrast, a new substantive rule—for example, a rule that particular conduct cannot constitutionally be criminalized—usually applies
retroactively on federal collateral review. See Welch v. United States,
578 U. S. 120, 128–129 (2016). The parties here agree, as do we, that the
rule announced in Ramos is procedural. The Ramos rule affects “only
the manner of determining the defendant’s culpability,” not the “range
of conduct or the class of persons that the law punishes.” Schriro v. Summerlin, 542 U. S. 348, 353 (2004) (emphasis deleted).
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B
To determine whether Ramos applies retroactively on
federal collateral review, we must answer two questions.
First, did Ramos announce a new rule of criminal procedure, as opposed to applying a settled rule? A new rule ordinarily does not apply retroactively on federal collateral
review.
Second, if Ramos announced a new rule, does it fall
within an exception for watershed rules of criminal procedure that apply retroactively on federal collateral review?
1
Ramos held that a state jury must be unanimous to convict a defendant of a serious offense. In so holding, Ramos
announced a new rule.
A rule is new unless it was “dictated by precedent existing at the time the defendant’s conviction became final.”
Teague, 489 U. S., at 301 (plurality opinion). In other
words, a rule is new unless, at the time the conviction became final, the rule was already “apparent to all reasonable
jurists.” Lambrix v. Singletary, 520 U. S. 518, 528 (1997).
The starkest example of a decision announcing a new rule
is a decision that overrules an earlier case. See Whorton,
549 U. S., at 416.
The jury-unanimity requirement announced in Ramos
was not dictated by precedent or apparent to all reasonable
jurists when Edwards’s conviction became final in 2011. On
the contrary, before Ramos, many courts interpreted Apodaca to allow for non-unanimous jury verdicts in state criminal trials.4 In addition, in Ramos itself, six Members of the
——————
4 See, e.g., Timbs v. Indiana, 586 U. S. ___, ___, n. 1 (2019) (slip op., at
3, n. 1) (the “Sixth Amendment requires jury unanimity in federal, but
not state, criminal proceedings”); McDonald v. Chicago, 561 U. S. 742,
766, n. 14 (2010) (“The Court has held that although the Sixth Amendment right to trial by jury requires a unanimous jury verdict in federal
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Court acknowledged that Apodaca allowed non-unanimous
jury verdicts in state criminal trials. See 590 U. S., at ___
(SOTOMAYOR, J., concurring in part) (slip op., at 2); id., at
___ (KAVANAUGH, J., concurring in part) (slip op., at 1); id.,
at ___–___ (THOMAS, J., concurring in judgment) (slip op.,
at 7–8); id., at ___ (ALITO, J., joined by ROBERTS, C. J., and
KAGAN, J., dissenting) (slip op., at 1). And other Members
of the Court recognized that Apodaca at least muddied the
waters of the Court’s Sixth Amendment jurisprudence. Id.,
at ___, and n. 36 (plurality opinion) (slip op., at 10, and
n. 36). In short, even in Ramos itself, the Court indicated
that the decision was not dictated by precedent or apparent
to all reasonable jurists.
Edwards responds that the Court’s decision in Ramos
must have applied a settled rule, not a new rule, because
the decision adhered to the original meaning of the Sixth
Amendment’s right to a jury trial and the Fourteenth
Amendment’s incorporation of that right (and others)
against the States. That argument conflates the merits
question presented in Ramos with the retroactivity question presented here. On the merits question, the critical
point, as the Court thoroughly explained in Ramos, is that
the Constitution’s text and history require a unanimous
jury in state criminal trials. On the retroactivity question,
——————
criminal trials, it does not require a unanimous jury verdict in state criminal trials”); Schad v. Arizona, 501 U. S. 624, 634, n. 5 (1991) (plurality
opinion) (a “state criminal defendant, at least in noncapital cases, has no
federal right to a unanimous jury verdict”); Burch v. Louisiana, 441 U. S.
130, 137 (1979) (the Court has “approved the use of certain nonunanimous verdicts in cases involving 12-person juries”); Ludwig v. Massachusetts, 427 U. S. 618, 625 (1976) (the “holding in Apodaca” was that “the
jury’s verdict need not be unanimous”); Smith v. Swarthout, 742 F. 3d
885, 895, n. 4 (CA9 2014) (“The Supreme Court has instructed that the
Sixth and Fourteenth Amendments do not require a unanimous verdict
in state criminal prosecutions”); see also 6 W. LaFave, J. Israel, N. King,
& O. Kerr, Criminal Procedure §22.1(e), p. 23 (4th ed. 2015) (the “Sixth
Amendment does not require jury unanimity in state criminal trials”).
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the critical point is that reasonable jurists who considered
the question before Ramos interpreted Apodaca to allow
non-unanimous jury verdicts in state criminal trials.
By renouncing Apodaca and expressly requiring unanimous jury verdicts in state criminal trials, Ramos plainly
announced a new rule for purposes of this Court’s retroactivity doctrine. And new rules of criminal procedure ordinarily do not apply retroactively on federal collateral
review.
2
Having determined that Ramos announced a new rule requiring jury unanimity, we must consider whether that new
rule falls within an exception for watershed rules of criminal procedure that apply retroactively on federal collateral
review.
This Court has stated that the watershed exception is
“extremely narrow” and applies only when, among other
things, the new rule alters “our understanding of the bedrock procedural elements essential to the fairness of a
proceeding.” Whorton, 549 U. S., at 417–418 (internal
quotation marks omitted).
In the abstract, those various adjectives—watershed,
narrow, bedrock, essential—do not tell us much about
whether a particular decision of this Court qualifies for the
watershed exception. In practice, the exception has been
theoretical, not real. The Court has identified only one preTeague procedural rule as watershed: the right to counsel
recognized in the Court’s landmark decision in Gideon v.
Wainwright, 372 U. S. 335, 344–345 (1963). See Whorton,
549 U. S., at 419, 421. The Court has never identified any
other pre-Teague or post-Teague rule as watershed. None.
Moreover, the Court has flatly proclaimed on multiple occasions that the watershed exception is unlikely to cover
any more new rules. Even 32 years ago in Teague itself, the
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Court stated that it was “unlikely” that additional watershed rules would “emerge.” 489 U. S., at 313 (plurality
opinion). And since Teague, the Court has often reiterated
that “it is unlikely that any such rules have yet to emerge.”
Whorton, 549 U. S., at 417 (internal quotation marks and
alteration omitted); see also Beard v. Banks, 542 U. S. 406,
417 (2004); Summerlin, 542 U. S., at 352; Tyler, 533 U. S.,
at 667, n. 7; Graham v. Collins, 506 U. S. 461, 478 (1993);
Sawyer, 497 U. S., at 243; Butler v. McKellar, 494 U. S. 407,
416 (1990).
Consistent with those many emphatic pronouncements,
the Court since Teague has rejected every claim that a new
procedural rule qualifies as a watershed rule. For example,
in Beard v. Banks, 542 U. S., at 408, the Court declined to
retroactively apply the rule announced in Mills v. Maryland, 486 U. S. 367, 384 (1988), that capital juries may not
be required to disregard certain mitigating factors. In
O’Dell v. Netherland, 521 U. S. 151, 153 (1997), the Court
refused to retroactively apply the rule announced in Simmons v. South Carolina, 512 U. S. 154, 156 (1994), that a
capital defendant must be able, in certain circumstances, to
inform the sentencing jury that he is parole ineligible. In
Lambrix v. Singletary, 520 U. S., at 539–540, the Court declined to retroactively apply the rule announced in Espinosa v. Florida, 505 U. S. 1079, 1082 (1992) (per curiam),
that sentencers may not weigh invalid aggravating circumstances before recommending or imposing the death penalty. In Sawyer v. Smith, 497 U. S., at 229, the Court refused to retroactively apply the rule announced in Caldwell
v. Mississippi, 472 U. S. 320, 323 (1985), which prohibited
a death sentence by a jury led to the false belief that responsibility for the sentence rested elsewhere.
The list of cases declining to retroactively apply a new
rule of criminal procedure extends back long before Teague
to some of this Court’s most historic criminal procedure decisions. For example, in Johnson v. New Jersey, 384 U. S.
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719, 721 (1966), the Court declined to retroactively apply
Miranda v. Arizona, 384 U. S. 436, 444–445 (1966), which
required that police inform individuals in custody of certain
constitutional rights before questioning them. And in Linkletter v. Walker, 381 U. S., at 639–640, the Court refused
to retroactively apply Mapp v. Ohio, 367 U. S. 643, 655
(1961), which incorporated the Fourth Amendment exclusionary rule against the States.
Edwards seeks to distinguish Ramos from the long line of
cases where the Court has declined to retroactively apply
new procedural rules. Edwards emphasizes three aspects
of Ramos: (i) the significance of the jury-unanimity right;
(ii) Ramos’s reliance on the original meaning of the Constitution; and (iii) the effect of Ramos in preventing racial discrimination in the jury process.
But Edwards’s attempts to distinguish Ramos are unavailing because the Court has already considered and rejected those kinds of arguments in prior retroactivity cases.
First, Edwards emphasizes the significance of the juryunanimity right for criminal defendants. But that argument for retroactivity cannot be squared with the Court’s
decisions in Duncan v. Louisiana, 391 U. S. 145 (1968), and
DeStefano v. Woods, 392 U. S. 631 (1968) (per curiam). In
Duncan, the Court repudiated several precedents and ruled
that a defendant has a constitutional right to a jury trial in
a state criminal case. 391 U. S., at 149–150, 154–155. Notwithstanding the extraordinary significance of Duncan in
guaranteeing a jury trial and expanding the rights of criminal defendants, the Court in DeStefano declined to retroactively apply the jury right. 392 U. S., at 633; see also Summerlin, 542 U. S., at 356–358 (relying on DeStefano and
rejecting retroactivity of jury right recognized in Ring v.
Arizona, 536 U. S. 584, 589 (2002)). We cannot discern a
principled basis for retroactively applying the subsidiary
Ramos jury-unanimity right when the Court in DeStefano
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declined to retroactively apply the broader jury right itself.5
Second, Edwards stresses that Ramos relied on the original meaning of the Sixth Amendment. But that argument
for retroactivity is inconsistent with Crawford v. Washington, 541 U. S. 36 (2004), and Whorton v. Bockting, 549 U. S.
406 (2007). In Crawford, the Court relied on the original
meaning of the Sixth Amendment’s Confrontation Clause
to overrule precedent and restrict the use of hearsay evidence against criminal defendants. 541 U. S., at 60–69.
Notwithstanding Crawford’s reliance on the original meaning of the Sixth Amendment, the Court in Whorton declined
to retroactively apply Crawford. 549 U. S., at 421.
Third, Edwards says that Ramos prevents racial discrimination by ensuring that the votes of all jurors, regardless
——————
5 Edwards argues that the Ramos rule mirrors the rule announced in
Burch v. Louisiana, 441 U. S. 130, 134 (1979). In Burch, the Court held
that six-person jury verdicts must be unanimous. According to Edwards,
the Court retroactively applied Burch in Brown v. Louisiana, 447 U. S.
323 (1980). But the Justices who concurred in the judgment and supplied
the decisive opinion in Brown said only that the Burch rule should apply
to all cases on direct review. 447 U. S., at 337 (opinion of Powell, J.,
joined by Stevens, J.). They did not say that the rule should apply retroactively on federal collateral review. So Brown does not help Edwards
here.
The Court’s decision in Ivan V. v. City of New York, 407 U. S. 203
(1972) (per curiam), is no more helpful to Edwards. In In re Winship, the
Court held that a jury must find guilt “beyond a reasonable doubt.” 397
U. S. 358, 364 (1970). And in Ivan V., the Court held that the rule announced in Winship applied in a case on direct review. 407 U. S., at 205.
But in its numerous retroactivity cases, this Court has never identified
the Winship rule as a watershed rule of criminal procedure that applies
retroactively on federal collateral review. That no doubt explains why,
in his submissions to this Court, Edwards himself did not cite Ivan V. in
support of his retroactivity argument.
In any event, Brown and Ivan V. were pre-Teague decisions. See
Teague v. Lane, 489 U. S. 288 (1989). Because Teague tightened the previous standard set forth in Linkletter v. Walker, 381 U. S. 618 (1965), for
applying a decision retroactively on federal collateral review, pre-Teague
decisions holding that a rule is retroactive are not as relevant as preTeague decisions holding that a rule is not retroactive, such as DeStefano.
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of race, matter in the jury room. But that argument for retroactivity cannot prevail in light of Batson v. Kentucky, 476
U. S. 79 (1986), and Allen v. Hardy, 478 U. S. 255 (1986)
(per curiam). In Batson, the Court overruled precedent and
revolutionized day-to-day jury selection by holding that
state prosecutors may not discriminate on the basis of race
when exercising individual peremptory challenges. 476
U. S., at 92–93, 96–98. Nonetheless, the Court in Allen declined to retroactively apply Batson. 478 U. S., at 261; see
also Teague, 489 U. S., at 295–296 (reaffirming
Allen).
The Court’s decisions in Duncan, Crawford, and Batson
were momentous and consequential. All three decisions
fundamentally reshaped criminal procedure throughout
the United States and significantly expanded the constitutional rights of criminal defendants. One involved the jurytrial right, one involved the original meaning of the Sixth
Amendment’s Confrontation Clause, and one involved racial discrimination in jury selection. Yet the Court did not
apply any of those decisions retroactively on federal collateral review. Ramos is likewise momentous and consequential. But we see no good rationale for treating Ramos differently from Duncan, Crawford, and Batson. Consistent
with the Court’s long line of retroactivity precedents, we
hold that the Ramos jury-unanimity rule does not apply retroactively on federal collateral review.6
In so concluding, we recognize that the Court’s many retroactivity precedents taken together raise a legitimate
question: If landmark and historic criminal procedure decisions—including Mapp, Miranda, Duncan, Crawford, Batson, and now Ramos—do not apply retroactively on federal
——————
6 The Ramos rule does not apply retroactively on federal collateral review. States remain free, if they choose, to retroactively apply the juryunanimity rule as a matter of state law in state post-conviction proceedings. See Danforth v. Minnesota, 552 U. S. 264, 282 (2008).
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collateral review, how can any additional new rules of criminal procedure apply retroactively on federal collateral review? At this point, some 32 years after Teague, we think
the only candid answer is that none can—that is, no new
rules of criminal procedure can satisfy the watershed exception. We cannot responsibly continue to suggest otherwise to litigants and courts. In Teague itself, the Court recognized that the purported exception was unlikely to apply
in practice, because it was “unlikely” that such watershed
“components of basic due process have yet to emerge.” 489
U. S., at 313 (plurality opinion). The Court has often repeated that “it is unlikely that any of these watershed rules
has yet to emerge.” Tyler, 533 U. S., at 667, n. 7 (alteration
and internal quotation marks omitted); see also, e.g., Whorton, 549 U. S., at 417; Summerlin, 542 U. S., at 352. And
for decades, the Court has rejected watershed status for
new procedural rule after new procedural rule, amply
demonstrating that the purported exception has become an
empty promise.
Continuing to articulate a theoretical exception that
never actually applies in practice offers false hope to defendants, distorts the law, misleads judges, and wastes the
resources of defense counsel, prosecutors, and courts.
Moreover, no one can reasonably rely on an exception that
is non-existent in practice, so no reliance interests can be
affected by forthrightly acknowledging reality. It is time—
probably long past time—to make explicit what has become
increasingly apparent to bench and bar over the last 32
years: New procedural rules do not apply retroactively on
federal collateral review. The watershed exception is moribund. It must “be regarded as retaining no vitality.” Herrera v. Wyoming, 587 U. S. ___, ___ (2019) (slip op., at 11)
(internal quotation marks omitted).
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3
We respectfully offer four responses to the dissent.
First, in the dissent’s view, if a right is important enough
to justify overruling or repudiating precedent (as in Ramos), then it often is important enough to apply retroactively as a watershed rule of criminal procedure. But the
Court’s precedents say the opposite and demonstrate that
the dissent’s position erroneously inverts stare decisis and
Teague. Teague recognized that the Court would occasionally announce new rules of criminal procedure by overruling or repudiating existing precedents. Teague further explained, however, that it was “unlikely” that such new
procedural rules would apply retroactively on federal collateral review. 489 U. S., at 313 (plurality opinion). In other
words, under this Court’s longstanding case law, it is easier
to overrule or repudiate a precedent—as the Court did in
Mapp, Miranda, Duncan, Batson, and Crawford, for example—than it is to apply the new procedural rule retroactively on federal collateral review—as demonstrated by the
Court’s corresponding non-retroactivity decisions in Linkletter, Johnson, DeStefano, Allen, and Whorton.
The Ramos Court fully understood all of this. Although
Ramos stopped short of expressly deciding this retroactivity
question (because it was not squarely presented), Ramos
discussed retroactivity and plainly foreshadowed today’s
decision. The lead opinion in Ramos—which was joined in
relevant part by two of today’s dissenters, JUSTICE BREYER
and JUSTICE SOTOMAYOR—explained that overruling or repudiating Apodaca was not likely to significantly affect
Louisiana’s and Oregon’s reliance interests in preserving final convictions because Ramos was not likely to apply retroactively on federal collateral review. In particular, the
lead opinion said that the States’ “worries” about Ramos
applying retroactively and overturning hundreds of final
convictions outstripped “the facts” because “Teague’s test is
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a demanding one, so much so that this Court has yet to announce a new rule of criminal procedure capable of meeting
it.” Ramos, 590 U. S., at ___ (opinion of GORSUCH, J.) (slip
op., at 24); see also id., at ___–___ (KAVANAUGH, J., concurring in part) (slip op., at 16–17). The lead opinion added
that Teague is “demanding by design, expressly calibrated
to address the reliance interests States have in the finality
of their criminal judgments.” Id., at ___ (opinion of
GORSUCH, J.) (slip op., at 24). In light of that explicit language in Ramos, the Court’s decision today can hardly come
as a surprise.
In short, the Court’s holding today—namely, that Ramos
does not apply retroactively on federal collateral review—
carefully adheres to Ramos and tracks the Court’s many
longstanding precedents on retroactivity.
Second, the dissent suggests that the Court knows that
Ramos should apply retroactively under the watershed exception, but wants to avoid applying Ramos retroactively,
and for that reason has decided to just eliminate the watershed exception altogether. That suggestion is unfounded.
Ramos was a momentous decision, and those of us who
joined it continue to agree with it. But as we have explained, Ramos itself analyzed the Court’s retroactivity
precedents and foretold today’s decision on retroactivity.
We are simply following through on what Ramos (as well as
the Court’s many other precedents) already said about retroactivity to now squarely hold that Ramos does not apply
retroactively on federal collateral review. If we thought
otherwise and believed that Ramos qualified under the
Court’s precedents as a rule that applies retroactively, we
would certainly say so. But applying our retroactivity precedents, we have concluded that Ramos does not apply retroactively—just as the Court has previously held that other
historic cases like Mapp, Miranda, Duncan, Batson, and
Crawford did not apply retroactively. After reaching that
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conclusion, we then took account of the overall jurisprudential landscape of the last several decades in Teague cases
and acknowledged what has become unmistakably clear:
The purported watershed exception is moribund.
Third, on that last point, the dissent responds that
Teague nominally identified a retroactivity exception for
watershed procedural rules and that we should do so as
well. But the problem, as we see it, is that Teague simultaneously said that it was “unlikely” that new procedural
rules would qualify as watershed. 489 U. S., at 313 (plurality opinion). So Teague took with one hand what it seemingly gave with the other. And in the 32 years since Teague,
this Court has never once held that a new procedural rule
qualifies for the purported watershed exception. What is
more, the Court has regularly repeated that Teague’s watershed exception would likely never be satisfied. The
Court today need not and does not overrule any post-Teague
cases that held the watershed exception satisfied because
there are no post-Teague cases that held the watershed exception satisfied.
As noted above, no stare decisis values would be served
by continuing to indulge the fiction that Teague’s purported
watershed exception endures. No one can reasonably rely
on a supposed exception that has never operated in practice. And perpetuating what has become an illusory exception misleads litigants and judges, and needlessly expends
the scarce resources of defense counsel, prosecutors, and
courts. At this point, given that landmark cases like Mapp,
Miranda, Duncan, Batson, Crawford, and now Ramos have
not applied retroactively, we are simply acknowledging reality and stating the obvious: The purported watershed exception retains no vitality.
Fourth, the dissent asserts that the Court is not living up
to the promise of Ramos for criminal defendants. To begin
with, the dissent cannot reasonably charge the Court with
failing to live up to Ramos given that Ramos itself explicitly
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forecast today’s decision on retroactivity. Moreover, with
respect, JUSTICE KAGAN dissented in Ramos. To be sure,
the dissent’s position on the jury-unanimity rule in Ramos
was perfectly legitimate, as is the dissent’s position on retroactivity in today’s case. And it is of course fair for a dissent to vigorously critique the Court’s analysis. But it is
another thing altogether to dissent in Ramos and then to
turn around and impugn today’s majority for supposedly
shortchanging criminal defendants. To properly assess the
implications for criminal defendants, one should assess the
implications of Ramos and today’s ruling together. And
criminal defendants as a group are better off under Ramos
and today’s decision, taken together, than they would have
been if JUSTICE KAGAN’s dissenting view had prevailed in
Ramos. If the dissent’s view had prevailed in Ramos, no
defendant would ever be entitled to the jury-unanimity
right—not on collateral review, not on direct review, and
not in the future. By contrast, under the Court’s holdings
in Ramos and this case, criminal defendants whose cases
are still on direct review or whose cases arise in the future
will have the benefit of the jury-unanimity right announced
in Ramos. The rhetoric in today’s dissent is misdirected.
Different Members of the Court have reached different conclusions in Ramos and in this case, but each Member of the
Court has acted in good faith in deciding the difficult questions before us.
*
*
*
To summarize the Court’s retroactivity principles: New
substantive rules alter “the range of conduct or the class of
persons that the law punishes.” Summerlin, 542 U. S., at
353. Those new substantive rules apply to cases pending in
trial courts and on direct review, and they also apply retroactively on federal collateral review. New procedural rules
alter “only the manner of determining the defendant’s culpability.” Ibid. (emphasis deleted). Those new procedural
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rules apply to cases pending in trial courts and on direct
review. But new procedural rules do not apply retroactively
on federal collateral review.
Ramos announced a new rule of criminal procedure. It
does not apply retroactively on federal collateral review.
We affirm the judgment of the U. S. Court of Appeals for
the Fifth Circuit.
It is so ordered.
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JUSTICE THOMAS, with whom JUSTICE GORSUCH joins,
concurring.
I join the majority in full because it correctly charts its
way through precedent to hold expressly what we have long
implied: “New procedural rules do not apply retroactively
on federal collateral review.” Ante, at 15. I write separately
to highlight that we could also have resolved this case by
applying the statutory text of the Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA). AEDPA directs
federal courts to deny “any claim that was adjudicated on
the merits in State court” unless the state court’s decision
“was contrary to, or involved an unreasonable application
of, clearly established Federal law, as determined by the
Supreme Court.” 28 U. S. C. §2254(d)(1). In 2011, petitioner urged a Louisiana court to hold that the Federal Constitution requires jury unanimity, and the court rejected
that claim on the merits. That conclusion was consistent
with Apodaca v. Oregon, 406 U. S. 404 (1972), in which this
Court determined that the Constitution does not require
unanimous jury verdicts for state criminal convictions.
AEDPA thus leaves no room for this Court—or any federal
court—to grant relief.
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I
A
Congress first prescribed federal habeas jurisdiction in
the Judiciary Act of 1789. That statute did not clearly define the scope of relief, but “the black-letter principle of the
common law [was] that the writ was simply not available at
all to one convicted of crime by a court of competent jurisdiction.”1 Bator, Finality in Criminal Law and Federal Habeas Corpus for State Prisoners, 76 Harv. L. Rev. 441, 465–
466 (1963) (Bator); see Felker v. Turpin, 518 U. S. 651, 663
(1996) (citing Ex parte Watkins, 3 Pet. 193 (1830)). And the
writ did not extend at all to prisoners confined under state
authority. Bator 465.
Congress expanded the writ in the Habeas Corpus Act of
1867. Ch. 28, 14 Stat. 385. This Act extended the writ to
prisoners in state custody but again provided only “bare
guidelines” about the scope of the writ.2 Wright v. West, 505
U. S. 277, 285 (1992) (plurality opinion). At first, this Court
continued to apply the common-law rule that allowed a
state petitioner to challenge only “the jurisdiction of the
court that had rendered the judgment under which he was
in custody.” Ibid. But the Court later “expand[ed] the cat——————
1 Section 14 of the Judiciary Act provided that “courts of the United
States . . . shall have power to issue writs of . . . habeas corpus” and that
“justices of the supreme court, as well as judges of the district courts,
shall have power to grant writs of habeas corpus for the purpose of an
inquiry into the cause of commitment.—Provided, That writs of habeas
corpus shall in no cases extend to prisoners in gaol, unless where they
are in custody, under or by colour of the authority of the United States,
or are committed for trial before some court of the same, or are necessary
to be brought into court to testify.” 1 Stat. 81–82.
2 The relevant language of the Act stated that courts, “in addition to
the authority already conferred by [the Judiciary Act of 1789], shall have
power to grant writs of habeas corpus in all cases where any person may
be restrained of his or her liberty in violation of the constitution, or of
any treaty or law of the United States.” 14 Stat. 385.
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egory of claims deemed to be jurisdictional for habeas purposes.” Ibid. In 1874, for example, this Court found jurisdictional defects whenever state courts imposed sentences
under unconstitutional statutes or imposed sentences not
authorized by a statute. Ibid. (collecting cases). And a few
decades later, the Court expanded relief to situations
where, in the eyes of the federal court, “no state court had
provided a full and fair opportunity to litigate” a prisoner’s
federal claims. Ibid. But absent a “jurisdictional” defect, a
state court judgment was entitled to “ ‘absolute respect’ ” as
long as the prisoner “ ‘had been given an adequate opportunity to obtain full and fair consideration of his federal
claim in the state courts.’ ” Ibid. That rule left no room to
grant relief simply because a state court made an error of
law.
In 1953, this Court abruptly changed course and decided
that federal courts could grant a writ of habeas corpus
simply because they disagreed with a state court’s judgment. See Brown v. Allen, 344 U. S. 443, 463. Around the
same time, this Court declared that many constitutional
rights of criminal procedure—some old, and some new—applied against the States. See, e.g., Mapp v. Ohio, 367 U. S.
643 (1961) (exclusionary rule); Gideon v. Wainwright, 372
U. S. 335 (1963) (right to a court-appointed attorney); Miranda v. Arizona, 384 U. S. 436 (1966) (right to be informed
of right against self-incrimination). That combination predictably raised tough questions: Should new rules apply retroactively to final state-court judgments, allowing federal
courts to grant habeas relief even if state courts did not err
when issuing their decisions? And if so, by what authority
could federal courts grant that relief?
Admitting that “the Constitution neither prohibits nor requires retrospective effect,” Linkletter v. Walker, 381 U. S.
618, 629 (1965), the Court took an atextual and ad hoc approach, presumably based on its interpretation of the 1867
Act. The Court declared that some federal decisions apply
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retroactively to final state convictions, thus allowing federal courts to grant habeas relief depending on the “merits
and demerits in each case.” Ibid. To guide the analysis,
Linkletter announced several factors for federal courts to
consider: “the prior history of the rule in question, its purpose and effect, and whether retrospective operation will
further or retard its operation.” Ibid.
This rule did “not le[ad] to consistent results,” so two decades later the Court tried a new interpretation of the 1867
Act. See Teague v. Lane, 489 U. S. 288, 302 (1989) (plurality opinion); Danforth v. Minnesota, 552 U. S. 264, 278
(2008) (“Teague’s general rule of nonretroactivity was an exercise of this Court’s power to interpret the federal habeas
statute”). Relevant here, Teague allowed federal courts to
give new constitutional rules of criminal procedure retroactive effect on habeas review only if the new rule was “watershed,” “ ‘bedrock,’ ” or “ ‘essential.’ ” 489 U. S., at 311 (emphasis deleted).3
B
Teague, however, was not the final word on how federal
courts should review the decisions of state courts. In 1996,
Congress enacted AEDPA, the most significant change to
the habeas corpus statute since 1867. AEDPA filled in the
“bare guidelines” of the 1867 Act by creating a comprehensive system for addressing federal habeas claims brought
by state prisoners. See Wright, 505 U. S., at 285.
Directly relevant here are two provisions that ensure that
——————
3 Two years before Teague, this Court overruled cases that had allowed
courts to apply the balancing test in Linkletter v. Walker, 381 U. S. 618
(1965), to cases on direct review, holding instead that the Constitution
required courts to apply new procedural rules retroactively to cases on
direct appellate review. Griffith v. Kentucky, 479 U. S. 314, 328 (1987).
Teague also explained that new rules that “accord constitutional protection to . . . primary activity” retroactively apply to cases on federal collateral review. 489 U. S., at 307, 310–311. These are considered substantive rules. See Welch v. United States, 578 U. S. 120, 128 (2016).
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state courts have the primary role in adjudicating these
claims. First, a prisoner must exhaust his claims in state
court before he can seek relief in federal court. If “any available [state-law] procedure” remains open, a federal “writ of
habeas corpus . . . shall not be granted.” §§2254(b)–(c). Second, once a state court has had the opportunity to decide
that claim, AEDPA demands that federal courts respect
that judgment. The law precludes relief “with respect to
any claim that was adjudicated on the merits in State court
proceedings unless the adjudication of the claim” either (1)
“resulted in a decision that was contrary to, or involved an
unreasonable application of, clearly established Federal
law, as determined by the Supreme Court of the United
States,” or (2) “resulted in a decision that was based on an
unreasonable determination of the facts in light of the evidence presented in the State court proceeding.” §2254(d).
It is not enough for a federal court to disagree with the state
court—much less disagree on a point of law that this Court
had not yet settled when the state court issued its judgment. Rather, the state court’s decision must conflict with
clearly established law and be obviously wrong “beyond any
possibility for fairminded disagreement.” Harrington v.
Richter, 562 U. S. 86, 103 (2011); Greene v. Fisher, 565 U. S.
34, 38–40 (2011).
II
A
Here, the system worked as designed. Edwards presented his unanimous jury claim to a Louisiana court. And
the state court reasonably relied on Apodaca in rejecting
that claim. AEDPA is clear about what happens next—relief “shall not be granted.” §2254(d).
Our analysis could have begun and ended there—with
§2254(d)(1)’s plain text. Congress, through AEDPA, has
made clear that federal courts cannot provide relief in this
case. See Montgomery v. Louisiana, 577 U. S. 190, 221
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(2016) (Scalia, J., dissenting); see also Ex parte Bollman, 4
Cranch 75, 94 (1807) (Marshall, C. J.) (“[T]he power to
award the writ by any of the courts of the United States,
must be given by written law”).
B
The Court, instead, relies on Teague. I join the Court’s
opinion because it correctly applies precedent and leads to
the same judgment, but I would be remiss if I did not point
out two other problems with Teague.
First, it has never been clear what gave this Court authority to grant habeas relief to state prisoners based on
“new” constitutional rules of criminal procedure. Teague
did not explain why the 1867 Act gave federal courts this
power. Moreover, Teague primarily focused on moving the
law in the opposite direction of Linkletter’s permissive approach to collaterally reviewing final state convictions. See
Danforth, 552 U. S., at 278 (“Teague . . . situated the rule it
announced in th[e] line of cases adjusting the scope of federal habeas relief in accordance with equitable and prudential considerations”). Even if federal courts had this power,
we never decided whether Congress’ most recent version of
the habeas statute—AEDPA—continued to allow such relief. Given all that, the majority wisely closes a door to retroactive relief that likely never existed in the first place.
Second, the Court’s reliance on Teague today and in the
past should not be construed to signal that AEDPA is an
afterthought in analyzing a claim like petitioner’s or that
Teague could justify relief where AEDPA forecloses it.
AEDPA does contemplate that some new constitutional
rules might be retroactive in narrow circumstances. See
§§2254(e)(2)(A)(i) (evidentiary hearings), 2244(b)(2)(A) (second-or-successive bar), 2244(d)(1)(C) (statute of limitations). But it does not contemplate retroactive rules upsetting a state court’s adjudication of an issue that reasonably
applied the law at the time. Section 2254(d)—the absolute
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bar on claims that state courts reasonably denied—has no
exception for retroactive rights. Congress’ decision to create retroactivity exceptions to the statute of limitations and
to the bar on second-or-successive petitions but not for
§2254(d) is strong evidence that Teague could never have
led to relief here. Russello v. United States, 464 U. S. 16,
23 (1983).4 The plain text applies regardless of what a previous interpretation of a previous statute says.5
*
*
*
A state court rejected petitioner’s claim that he was entitled to a unanimous jury verdict. That adjudication was not
unreasonable or contrary to clearly established federal law.
AEDPA’s explicit directive thus independently resolves this
case: “a writ of habeas corpus . . . shall not be granted.”
§2254(d).

——————
4 As JUSTICE GORSUCH correctly points out, federal courts have “equitable discretion to decide whether to issue the writ or to provide a remedy,” which includes the powers to create doctrines such as harmless error. Post, at 8 (concurring opinion). And federal courts can rely on those
doctrines as well as statutory bars to deny relief. That is why, as JUSTICE
GORSUCH explains, an equitable retroactivity bar with no watershed exception can independently justify denying relief. Post, at 9, n. 5.
5 The Constitution does not require that habeas relief be available for
new “watershed” rules of criminal procedure. See, e.g., Brown v. Allen,
344 U. S. 443, 532–533 (1953) (Jackson, J., concurring in result); Linkletter, 381 U. S., at 629. Teague also acknowledged that a later change in
law does not require invalidating a final judgment. See 489 U. S., at
308–309 (plurality opinion). And again, habeas corpus traditionally did
not apply at all to prisoners sentenced by a court with valid jurisdiction.
See Bator 465–466.
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JUSTICE GORSUCH, with whom JUSTICE THOMAS joins,
concurring.
Sometimes this Court leaves a door ajar and holds out the
possibility that someone, someday might walk through it—
though no one ever has or, in truth, ever will. In Teague v.
Lane, 489 U. S. 288 (1989), the Court suggested that one
day it might apply a new “watershed” rule of criminal procedure retroactively to undo a final state court conviction.
But that day never came to pass. Instead, over the following three decades this Court denied “watershed” status to
one rule after another. Rules guaranteeing individuals the
right to confront their accusers. Rules ensuring that only a
jury may decide a defendant’s fate in a death penalty case.
Rules preventing racially motivated jury selection. All
failed to win retroactive application. Today, the Court candidly admits what has been long apparent: Teague held out
a “false hope” and the time has come to close its door. Ante,
at 15. We take this step not because this Court’s criminal
procedure rulings are somehow unimportant. Any decision
seeking to enforce liberties enshrined in the Constitution
has a claim to “watershed” importance. Instead, we abandon Teague’s test because it poses a question this Court has
no business asking.

2

EDWARDS v. VANNOY
GORSUCH, J., concurring

I
Though we often refer to the writ of habeas corpus, the
common law knew several. See Ex parte Bollman, 8 U. S.
(4 Cranch) 75, 97–98 (1807). All had one thing in common:
Each required a custodian to produce (habeas) a prisoner’s
person (corpus). But they served different ends. Some
writs were tools for moving a prisoner from one court to another—whether for a new prosecution (ad respondendum)
or to execute a prior judgment (ad satisfaciendum). Others
functioned more like a subpoena to procure a prisoner’s
presence to testify in court (ad testificandum). Others still
served to remove a case from an inferior court to a superior
one (cum causa). 3 W. Blackstone, Commentaries on the
Laws of England 129–131 (1768).
Among them all, however, only one came to be known as
“The Great Writ.” The writ of habeas corpus ad subjiciendum was a mechanism for asking “why the liberty of [a]
subject[ ] is restrained.” Id., at 131 (emphasis added).
Leading up to the English Civil War, monarchs sometimes
jailed their subjects summarily and indefinitely, with little
explanation and even less process. E.g., Darnel’s Case, 3
How. St. Tr. 1–59 (K. B. 1627). In response, common law
courts developed the ad subjiciendum writ to force the
Crown to provide reasons for its actions and, if necessary,
to ensure adequate process—like a criminal trial—to justify
any further detention. See Petition of Right, 3 Car. 1, ch. 1,
¶¶ 5, 8 (1628). In other words, “habeas corpus [w]as the
instrument by which due process could be insisted upon.”
Hamdi v. Rumsfeld, 542 U. S. 507, 555 (2004) (Scalia, J.,
dissenting).
Great though it was, the writ’s power was never limitless.
A prisoner confined under a final judgment of conviction by
a court of competent jurisdiction stood on different footing
than one confined by the King without trial. A court might
issue the writ asking, “What is the reason for confinement?”
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But if the return came back: “Because he’s serving a custodial sentence after being convicted of a crime,” the inquiry
was usually at an end. See Opinion on the Writ of Habeas
Corpus, Wilm. 77, 88, 97 Eng. Rep. 29, 36 (K. B. 1758); cf.
Anonymus, Cart. 221, 124 Eng. Rep. 928 (C. P. 1671); Habeas Corpus Act of 1679, 31 Car. 2, ch. 2, ¶¶ 2, 20. Custody
pursuant to a final judgment was proof that a defendant
had received the process due to him. See, e.g., Bushell’s
Case, Vaugh. 135, 142–143, 124 Eng. Rep. 1006, 1009–1010
(C. P. 1670).
In 1789, Congress authorized federal courts to issue the
habeas writ. 1 Cong. ch. 20, § 14, 1 Stat. 73, 81–82; Ex parte
Bollman, 8 U. S. (4 Cranch), at 93–94. When called upon to
interpret that statute, this Court defined the scope of habeas review by looking “to the common law.” Id., at 93–94.
Unsurprisingly, it proceeded to restate the longstanding
rule associated with criminal judgments: Ad subjiciendum
provided no recourse for a prisoner confined pursuant to a
final judgment of conviction. Ex parte Watkins, 28 U. S. (3
Pet.) 193, 209 (1830). As Chief Justice Marshall rhetorically asked, “is not that judgment in itself sufficient cause?”
Id., at 202 (emphasis added).
If the answer was nearly always yes, one important exception existed both here and in England. A habeas court
could grant relief if the court of conviction lacked jurisdiction over the defendant or his offense. Id., at 202–203. Still,
the exception was “confined” to that “limited class of cases.”
Ex parte Parks, 93 U. S. (3 Otto) 18, 21 (1876). One judge
could not grant relief just because he might have decided
the merits of the case differently than another had. As this
Court put it, a perceived “error in the judgment or proceedings, under and by virtue of which the party is imprisoned,
constitute[d] no ground for” relief. Ex parte Siebold, 100
U. S. (10 Otto) 371, 375 (1880). Any other approach, the
Court explained, risked converting the habeas writ into “a
mere writ of error,” little more than a chance to redo a trial
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or its appeal. Ibid.
Originally, Congress allowed federal courts to issue habeas writs only to federal custodians. Reconstruction
changed that. After the Civil War, Congress granted federal courts the power to issue habeas writs to state authorities as well. See Act of Feb. 5, 1867, 39 Cong. ch. 28, § 1,
14 Stat. 385, 385.1 Even then, however, this Court continued to interpret the habeas statute consistent with historical practice. If a prisoner was in custody pursuant to a final
state court judgment, a federal court was powerless to revisit those proceedings unless the state court had acted
without jurisdiction. E.g., In re Graham, 138 U. S. 461, 462
(1891); Tinsley v. Anderson, 171 U. S. 101, 104–106 (1898);
Markuson v. Boucher, 175 U. S. 184, 185–186 (1899); Medcraf v. Hodge, 245 U. S. 630, 630 (1917) (per curiam).
Under the view that prevailed in this country for most of
our history, and in England for even longer, Teague’s question about the “retroactive” application of “watershed” rules
of criminal procedure to undo final criminal judgments
would have made no sense. Because a final judgment of
conviction, pursuant to a full-fledged criminal trial, was the
process due to a criminal serving a custodial sentence, the
habeas writ had served its purpose. A final judgment evidenced a lawful basis for confinement and was “binding on
all the world.” Ex parte Watkins, 28 U. S. (3 Pet.), at 207.
——————
1 That Act conferred on federal courts the “power to grant writs of habeas corpus in all cases where any person may be restrained of his or her
liberty in violation of” federal law. Ibid. (emphasis added). Two earlier
statutes extended federal habeas jurisdiction to state custodians, but
only for a much narrower class of cases. In 1833, Congress authorized
federal courts to issue habeas process to state custodians detaining federal officers for acts taken to implement federal law. Act of Mar. 2, 1833,
22 Cong. ch. 57, § 7, 4 Stat. 632, 634–635. This provision lives on in 28
U. S. C. § 2241(c)(2). And in 1842, Congress permitted federal courts to
issue habeas process to state custodians detaining foreign officials whose
acts implicated the law of nations. Act of Aug. 29, 1842, 27 Cong. ch.
257, 5 Stat. 539, 539. It, too, lives on in 28 U. S. C. § 2241(c)(4).
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II
Only in the middle of the twentieth century did things
really begin to change. In 1915, this Court suggested that
a state court’s extreme departure from “established modes”
of criminal trial practice, such as proceeding under the
specter of mob violence, might be akin to the loss of “jurisdiction,” at least if no corrective mechanism like an appeal
existed. Frank v. Mangum, 237 U. S. 309, 326, 335–336
(1915). But if that represented an innovation, it was a modest one.
The same cannot be said for Brown v. Allen, 344 U. S.
443, 464, 478 (1953). There, this Court effectively recast
habeas as another way for federal courts to redress practically any error of federal law they might find in state court
proceedings. Never mind that state courts are obligated to
follow federal law under the Supremacy Clause. Never
mind that those courts may have already passed on a defendant’s argument about his federal rights. See id., at 487;
id., at 497–501 (Frankfurter, J.). Never mind, too, that the
defendant may have lost on appeal within the state court
system, and even petitioned this Court for direct review.
See id., at 456–457; id., at 489–497 (Frankfurter, J.). Everyone accepts that, in our criminal justice system today, a
judgment becomes final only after the completion of a trial
and the appellate process, including the opportunity to seek
certiorari from this Court on questions of federal law. See
Clay v. United States, 537 U. S. 522, 527 (2003).2 Yet, even
——————
2 When a sovereign furnishes an opportunity to appeal (as state and
federal governments now do), it necessarily invites an appellate court to
revisit an initial merits determination. See J. Baker, An Introduction to
English Legal History 148–153 (5th ed. 2019) (describing development of
the appeal at common law); G. Jacob, A New Law-Dictionary (1729) (defining “appeal”). Under an appellate system, then, “[n]one of the[ ] [preceding decisions] are final” in an ultimate sense until any appeals are
concluded. 3 W. Blackstone, Commentaries on the Laws of England 411
(1768).

6

EDWARDS v. VANNOY
GORSUCH, J., concurring

after all that, Brown held, a federal district court could still
vacate a final state court judgment based on any perceived
error of federal law it might detect—and do so though the
entire state judicial system and this Court had seen nothing
amiss. 344 U. S., at 465–487; id., at 506–507 (Frankfurter,
J.).
The result? As Justice Jackson warned, habeas became
little more than an ordinary appeal with an extraordinary
Latin name. The Court “so departed from [the finality]
principle that the profession now believes that the issues
[federal courts] actually consider [in] habeas corpus are
substantially the same as would be considered on appeal.”
Id., at 540 (Jackson, J., concurring in result). “The fatal
sentence that in real life writes finis to many causes”—
Judgment affirmed. or Certiorari denied.—became “in legal
theory . . . a complete blank.” Id., at 543. Justice Jackson
feared that this result not only “trivializ[ed] . . . the writ,”
but promised practical problems too. Id., at 536. A large
new “haystack” of frivolous habeas petitions was sure to follow, making it that much harder for courts to identify the
meritorious “needle.” Id., at 537. The only solution Justice
Jackson could see was to hold fast to the traditional rule: A
final judgment, after completion of trial and the exhaustion
of any direct appellate review, was res judicata, and the sole
exception was a lack of jurisdiction. Id., at 543–544.
Brown not only upended centuries of settled precedent
and invited practical problems; it produced anomalies as
well. The very same term it decided Brown, this Court rejected Brown’s fix-any-error approach for final judgments
issued by military courts. Burns v. Wilson, 346 U. S. 137,
142 (1953) (plurality opinion); id., at 147 (Minton, J., concurring in judgment). So only state convicts—not United
States service members—were afforded an additional avenue for appellate relief in the garb of habeas corpus proceedings. It turned out, too, that only state courts—not executive tribunals—were forced to suffer the indignity of
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having their final judgments reopened. So federal courts
wound up with more power to reopen the judgments of a
different sovereign’s courts than the administrative proceedings of the federal government itself. See Rushing v.
Wilkinson, 272 F. 2d 633, 641 (CA5 1959); M. Howe, Foreword: The Supreme Court, 1952 Term, 67 Harv. L. Rev. 91,
160–162 (1953).
With time, these implications became clear and, as Justice Jackson predicted, Brown’s innovation proved unsustainable. The haystack just grew too large. During the
1960s, this Court incorporated the exclusionary rule
against the States. Mapp v. Ohio, 367 U. S. 643, 655 (1961).
It announced a Sixth Amendment right to a public defender. Gideon v. Wainwright, 372 U. S. 335, 339–340, 342
(1963). It barred the government from speaking to the defendant outside defense counsel’s presence. Massiah v.
United States, 377 U. S. 201, 204–206 (1964). And it announced a new script governing police interrogations. Miranda v. Arizona, 384 U. S. 436, 467–477 (1966). This proliferation of new federal procedural rights, combined with a
federal post-conviction mechanism that functioned like an
ordinary appeal, soon yielded a giant haystack of habeas
petitions.
For years, this Court struggled to devise rules for sorting
the hay from the needles. Its approach varied wildly and
inconsistently over time. In a few cases, the Court held a
new rule of criminal procedure should not apply retroactively to settled convictions. Tehan v. United States ex. rel.
Shott, 382 U. S. 406, 409, n. 3, 419 (1966); Linkletter v.
Walker, 381 U. S. 618, 622, 639–640 (1965). On occasion,
though, it extended the benefit of a new rule to litigants
with final criminal judgments—sometimes only to the
named petitioner in this Court, Jackson v. Denno, 378 U. S.
368, 377 (1964), other times to everyone laboring under a
final judgment, McNerlin v. Denno, 378 U. S. 575, 575
(1964) (per curiam). Justice Harlan called these divergent
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results “an extraordinary collection of rules.” Desist v.
United States, 394 U. S. 244, 256–257 (1969) (Harlan, J.,
dissenting).
He even wondered whether they could
“properly be considered the legitimate products of a court of
law.” Id., at 259.
III
It was only in this world that Teague’s question about the
retroactive application of new “watershed” rules of criminal
procedure could even begin to make sense. In an effort to
bring some coherence to the area, the Court refocused its
attention on the terms of the federal habeas statute. The
statute provides that “writs of habeas corpus may be
granted”—not that they must be granted. 28 U. S. C.
§ 2241(a) (emphasis added); see also id. § 2243. The law
thus invests federal courts with equitable discretion to decide whether to issue the writ or to provide a remedy.
Withrow v. Williams, 507 U. S. 680, 716 (1993) (Scalia, J.,
concurring in part and dissenting in part).3
Exercising this remedial discretion, the Court began to
develop doctrines aimed at returning the Great Writ closer
to its historic office. It decided that some claims are not
cognizable on federal habeas review if state courts provide
a mechanism for review. Stone v. Powell, 428 U. S. 465,
494–495 (1976). It established procedural default rules to
prevent habeas petitioners from evading independent and
adequate state law grounds for sustaining their convictions.
Wainwright v. Sykes, 433 U. S. 72, 86–87 (1977). It crafted
a heightened harmless error standard, calibrated to reflect
the finality interests at stake in the post-conviction context.
Brecht v. Abrahamson, 507 U. S. 619, 633–638 (1993). And
——————
3 That is how this Court reads nearly identical text in the Declaratory
Judgment Act (DJA). Because the DJA says federal courts “ ‘may declare
the rights and other legal relations of any interested party,’ ” district
courts “possess discretion” to award declaratory relief. Wilton v. Seven
Falls Co., 515 U. S. 277, 282, 286 (1995).
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it applied abuse-of-the-writ rules to prevent an endless cycle of petition and re-petition by prisoners with nothing but
time on their hands. McCleskey v. Zant, 499 U. S. 467, 489–
493 (1991).
Chief among these new-but-old developments was
Teague. Drawing on the historic role of habeas, the Court
held that newly recognized rules of criminal procedure
should not normally apply to cases “which have become final.” 489 U. S., at 304–310.4 Hard experience since Brown
had reminded the Court that finality, “the idea that at some
point a criminal conviction reaches an end, a conclusion, a
termination, ‘is essential to the operation of our criminal
justice system.’ ” Prost v. Anderson, 636 F. 3d 578, 582
(CA10 2011). One might “always continue to ask” whether
a particular judgment was “correct.” P. Bator, Finality in
Criminal Law and Federal Habeas Corpus for State Prisoners, 76 Harv. L. Rev. 441, 446–448 (1963). But if the rule of
law means anything, it means the final result of proceedings in courts of competent jurisdiction establishes what is
correct “in the eyes of the law.” Herrera v. Collins, 506 U. S.
390, 399–400 (1993).5
——————
4 Although the lead opinion in Teague garnered only a plurality, a majority of the Court adopted the plurality’s rule later that same year in
Penry v. Lynaugh, 492 U. S. 302, 313 (1989).
5 Apparently believing our judge-made doctrines did not go far enough,
Congress added further “new restrictions” of its own in the Antiterrorism
and Effective Death Penalty Act of 1996 (AEDPA). Felker v. Turpin, 518
U. S. 651, 664 (1996). But AEDPA creates only additional conditions to
relief; it did not do away with the discretion afforded courts in the habeas
statute, or the various rules this Court has formulated in the exercise of
that discretion. As this Court has (unanimously) explained, “AEDPA did
not codify Teague” and the one “neither abrogates [n]or qualifies the
other.” Greene v. Fisher, 565 U. S. 34, 39 (2011). That is why Teague’s
retroactivity bar operates “in addition” to AEDPA’s relitigation bar in 28
U. S. C. § 2254(d). Horn v. Banks, 536 U. S. 266, 272 (2002) (per curiam).
Because a retroactivity bar and a relitigation bar both pose threshold
barriers, JUSTICE THOMAS’s concurrence highlights how AEDPA provides
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IV
While Teague did much to return the writ to its original
station, it didn’t quite complete the journey. After insisting
that final judgments cannot be reopened as a “general rule,”
Teague left some wiggle room. It added that some new rules
of criminal procedure might yet apply retroactively if they
had “watershed” significance. 489 U. S., at 311. Why? Because “ ‘time and growth in social capacity, as well as judicial perceptions,’ ” might “ ‘alter our understanding of the
bedrock procedural elements’ ” necessary to satisfy notions
of “ ‘fairness.’ ” Ibid. To help the world know what a watershed rule might look like, the Court described it in various
ways—“bedrock,” “fundamental,” “central,” an “absolute
prerequisite.” Id., at 311–314. A rule fitting that bill,
Teague said, would do two things: (1) “ ‘significantly improve’ ” existing procedures for determining factual guilt or
innocence and (2) “implicate the fundamental fairness of
the trial.” Id., at 312–313.6
But all these words have yielded nothing. In more than
three decades since Teague, not a single new rule of criminal procedure has satisfied its “watershed” test. Ante, at
10–15. Nor is it as if we have lacked promising candidates.
——————
an additional reason why the Fifth Circuit correctly denied a certificate
of appealability here. Ante, at 5 (concurring opinion); see Miller-El v.
Cockrell, 537 U. S. 322, 350 (2003) (Scalia, J., concurring).
6 Teague also discussed an exception to the finality rule for certain
“substantive rules.” Because the parties agree that Ramos involved only
a new rule of criminal procedure, little need be said about Teague’s “substantive rule” exception. But it is worth noting that substantive rules,
which place certain conduct “ ‘beyond the power of the criminal law-making authority to prescribe,’ ” id., at 307, bear at least some resemblance
to this Court’s early cases finding a lack of jurisdiction over a defendant
or an offense. See Ex parte Siebold, 100 U. S. (10 Otto), at 376; Ex parte
Parks, 93 U. S. (3 Otto), at 20–21. Perhaps this aspect of Teague can be
understood as accurately invoking the jurisdictional exception to the finality rule; perhaps not. See Brown, 344 U. S., at 533, n. 4 (Jackson, J.,
concurring in result). But that question is for another day.
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This Court has refused “watershed” status to new rules that
seek to ensure death penalty decisions are made by jurors
rather than judges. See Schriro v. Summerlin, 542 U. S.
348 (2004) (denying watershed status to Ring v. Arizona,
536 U. S. 584 (2002)). New rules designed to ensure race
discrimination plays no role in jury selection met the same
fate even before Teague. See Allen v. Hardy, 478 U. S. 255
(1986) (per curiam) (denying retroactive application to Batson v. Kentucky, 476 U. S. 79 (1986)). Rules that sought to
realign our jurisprudence with the original meaning of the
Sixth Amendment’s Confrontation Clause have failed to
qualify too. See Whorton v. Bockting, 549 U. S. 406 (2007)
(denying watershed status to Crawford v. Washington, 541
U. S. 36 (2004)).
The Court’s decision today retraces this familiar path. It
denies “watershed” status to Ramos v. Louisiana, 590 U. S.
___ (2020), a decision that (like Crawford) returned us to
the original meaning of the Sixth Amendment—and one
that (like Ring and Batson) concerns a vital aspect of the
jury trial right. The Court explains why this result necessarily follows from our post-Teague precedents: If so many
other highly consequential rulings have failed to clear
Teague’s bar, it’s hard to see how Ramos might. One could
even say that any other result would defy this Court’s recent precedents. Ante, at 14.
At the same time, though, one might also say these precedents illustrate how mystifying the whole Teague project
has been from its inception. If Teague only prohibits the
retroactive application of new rules of criminal procedure,
after all, it’s not exactly obvious why that prohibition applies to cases like Crawford or Ramos. Both decisions
sought to realign this Court’s decisions with the original
meaning of the Sixth Amendment; in that sense, the rights
they recognized were anything but new. And to the extent
Teague asks whether a new rule is “fundamental” or “bedrock,” it’s hard to see how rights originally memorialized in
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the Constitution could fail to qualify. Certainly, this Court
is in no position to second-guess the judgment of those who
wrote and ratified the Constitution. Surely, too, many of
the other rules of criminal procedure this Court has found
less than “fundamental” since Teague seem anything but
that to those whose lives they affect. Nor is it only Teague’s
results that mystify. The test itself has been fraught with
contradictions from the start. It asks litigants to be on the
lookout for new procedural protections “ ‘implicit in the concept of ordered liberty.’ ” Beard v. Banks, 542 U. S. 406, 417
(2004). At the same time, we have been told, the fact that
“a new procedural rule is ‘fundamental’ in some abstract
sense is not enough.” Summerlin, 542 U. S., at 352.
For me, it’s here where the history canvassed above matters. This Court’s (in)activity since Teague only begins to
make sense when viewed against the backdrop of the traditional rule that old judgments are impervious to new challenges. Yes, this Court’s decisions should apply to all cases
pending in trial courts and on direct appeal. But they
should not apply retroactively in habeas. The reason has
nothing to do with whether Members of this Court happen
to think the rules they announce are “new” in some sense
or insufficiently “fundamental” in another. It’s simpler
than that: The writ of habeas corpus does not authorize
federal courts to reopen a judgment issued by a court of
competent of jurisdiction once it has become final. Supra,
at 2–4.
It’s here, too, where today’s decision makes its real contribution. If Teague pointed us back in the direction of the
traditional rule, each of the cases that has followed in its
wake has edged us, step-by-step, closer still. Today’s decision advances the progress by making express what has
long been barely implicit: The “watershed” exception for
new rules of criminal procedure is no exception at all. Ante,
at 15. Not only does this development do much to honor the
traditional understanding of habeas review and the great
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weight of this Court’s precedents throughout its history. It
also allows us to retire a test that was unknown in law until
1989 and whose contours remain unknowable decades
later. It frees this Court from the dreary task of needing to
concoct reasons to denigrate the importance of obviously
important rules like those discussed in Ramos, Ring, Batson, and Crawford, which affect the lives and liberty of
countless individuals. It does away with the strange business of having to repackage old rules as new ones. And it
eliminates the need for litigants and lower courts to endure
years of protracted litigation—tangling with a contradictory test and seemingly inexplicable precedents—all sure to
achieve nothing. The Court’s candor today is admirable—
and correct.7
With these observations, I am pleased to join the Court’s
opinion. My vote in similar cases to come will, I hope, “be
guided as nearly as [possible] by the principles set forth
herein.” Brown, 344 U. S., at 548 (Jackson, J., concurring
in result).

——————
7 The dissent criticizes today’s decision as a departure from modern habeas precedent. Post, at 2; post, at 3, n. 2; post, at 12–13. But the dissent’s history is selective. The dissent champions decisions from the
1950s, ’60s, and ’70s. But it disregards how those decisions departed
from a century of this Court’s precedents and the common law before
that. Supra, at 5–8. At the same time, the dissent’s account overlooks
this Court’s precedents refusing to afford retroactive application in every
case since the 1980s. Post, at 10–11; post, at 12, n. 7. The dissent may
prefer decisions within a particular 30-year window. But it is too much
to say this preference is required to “[r]espect[ ] stare decisis.” Post, at 1,
n. 1.
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JUSTICE KAGAN, with whom JUSTICE BREYER and
JUSTICE SOTOMAYOR join, dissenting.
“A verdict, taken from eleven, [i]s no verdict at all,” this
Court proclaimed just last Term. Ramos v. Louisiana, 590
U. S. ___, ___−___ (2020) (slip op., at 4–5) (internal quotation marks omitted). Citing centuries of history, the Court
in Ramos termed the Sixth Amendment right to a unanimous jury “vital,” “essential,” “indispensable,” and “fundamental” to the American legal system. Id., at ___, ___, ___
(slip op., at 4, 6, 7). The Court therefore saw fit to disregard
stare decisis and overturn a 50-year-old precedent enabling
States to convict criminal defendants based on non-unanimous verdicts.1 And in taking that weighty step, the Court
also vindicated core principles of racial justice. For in the
Court’s view, the state laws countenancing non-unanimous
verdicts originated in white supremacism and continued in
our own time to have racially discriminatory effects. See
id., at ___−___ (slip op., at 2–3); id., at ___ (SOTOMAYOR, J.,
concurring in part) (slip op., at 4); id., at ___−___
——————
1 I dissented in Ramos precisely because of its abandonment of stare
decisis. See 590 U. S., at ___−___ (slip op., at 5–9) (ALITO, J., dissenting);
see also Kimble v. Marvel Entertainment, LLC, 576 U. S. 446, 455 (2015)
(“Respecting stare decisis means sticking to some wrong decisions”). Now
that Ramos is the law, stare decisis is on its side. I take the decision on
its own terms, and give it all the consequence it deserves.
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(KAVANAUGH, J., concurring in part) (slip op., at 12–15).
Put all that together, and it is easy to see why the opinions
in Ramos read as historic. Rarely does this Court make
such a fundamental change in the rules thought necessary
to ensure fair criminal process. If you were scanning a thesaurus for a single word to describe the decision, you would
stop when you came to “watershed.”
Yet the Court insists that Ramos’s holding does not count
as a “watershed” procedural rule under Teague v. Lane, 489
U. S. 288, 311 (1989) (plurality opinion). The result of today’s ruling is easily stated. Ramos will not apply retroactively, meaning that a prisoner whose appeals ran out before the decision can receive no aid from the change in law
it made. So Thedrick Edwards, unlike Evangelisto Ramos,
will serve the rest of his life in prison based on a 10-to-2
jury verdict. Only the reasoning of today’s holding resists
explanation. The majority cannot (and indeed does not)
deny, given all Ramos said, that the jury unanimity requirement fits to a tee Teague’s description of a watershed
procedural rule. Nor can the majority explain its result by
relying on precedent. Although flaunting decisions since
Teague that held rules non-retroactive, the majority comes
up with none comparable to this case. Search high and low
the settled law of retroactivity, and the majority still has no
reason to deny Ramos watershed status.
So everything rests on the majority’s last move—the overturning of Teague’s watershed exception. If there can never
be any watershed rules—as the majority here asserts out of
the blue—then, yes, jury unanimity cannot be one. The result follows trippingly from the premise. But adopting the
premise requires departing from judicial practice and principle. In overruling a critical aspect of Teague, the majority
follows none of the usual rules of stare decisis. It discards
precedent without a party requesting that action. And it
does so with barely a reason given, much less the “special
justification” our law demands. Halliburton Co. v. Erica P.
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John Fund, Inc., 573 U. S. 258, 266 (2014). The majority in
that way compounds its initial error: Not content to misapply Teague’s watershed provision here, see ante, at 10–14,
the majority forecloses any future application, see ante, at
14–15. It prevents any procedural rule ever—no matter
how integral to adjudicative fairness—from benefiting a defendant on habeas review. Thus does a settled principle of
retroactivity law die, in an effort to support an insupportable ruling.
I
Start with what Teague and its progeny repeatedly said
about what makes a new rule of criminal procedure “watershed” (so that, before today, the rule applied retroactively).2
A watershed rule, we held, is “implicit in the concept of ordered liberty.” Teague, 489 U. S., at 311 (plurality opinion)
(internal quotation marks omitted). Such a rule addresses
one of “the bedrock procedural elements” of the criminal
process. Ibid. (emphasis deleted). Or similarly stated, it
plays a “fundamental” and “central[ ]” role in a trial. Beard
v. Banks, 542 U. S. 406, 418, 420 (2004). More specifically,
a new rule, to qualify as watershed, must be “essential to
[the trial’s] fairness.” Whorton v. Bockting, 549 U. S. 406,
418 (2007); see Teague, 489 U. S., at 312 (plurality opinion).
And it must go to the defendant’s guilt or innocence, “prevent[ing] an impermissibly large risk of an inaccurate
conviction.” Whorton, 549 U. S., at 418 (internal quotation
marks omitted); see Teague, 489 U. S., at 312 (plurality
opinion). Those requirements set a high bar. But they
capture—or anyway, were once meant to—a “small core of
——————
2 Prior to Teague, the Court gave retroactive effect to a somewhat wider
range of new procedural rules. See ante, at 13, n. 5; Danforth v. Minnesota, 552 U. S. 264, 271–273 (2008). To find the no-retroactivity-ever
rule that the majority announces today, a time traveler would have to go
back to around 1950—when the Bill of Rights’ protections for criminal
defendants did not even apply to the States. See ibid.
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rules” needed to fairly adjudicate a defendant’s guilt.
Beard, 542 U. S., at 417.
The first clue that the unanimity rule falls within
Teague’s small core is that the Court thought its adoption
justified overturning precedent. Ramos didn’t just announce a new rule. It reversed a prior, well-settled one. As
the majority recounts, “Ramos repudiated this Court’s 1972
decision in Apodaca v. Oregon, 406 U. S. 404, which had
allowed non-unanimous juries in state criminal trials.”
Ante, at 1. Such a toppling of precedent needs a special
justification—more than a run-of-the-mill claim of error. To
meet that demand, the Ramos majority described Apodaca
as flouting the essential “meaning of the Sixth Amendment’s jury trial right,” as revealed in both historical practice and judicial decisions. 590 U. S., at ___ (slip op., at 21).
Two concurring Justices added, to support discarding this
“egregiously wrong” precedent, that the unanimity rule prevents improper verdicts: Apodaca “sanctions the conviction”
of some defendants who would otherwise defeat the State’s
efforts “to [meet] its burden” of proving guilt. 590 U. S., at
___ (KAVANAUGH, J.) (slip op., at 12); id., at ___
(SOTOMAYOR, J.) (slip op., at 2). And the majority and concurrences alike invoked racial justice to support abandoning stare decisis, explaining how a non-unanimity rule has
posed a special danger of canceling Black jurors’ votes. See
id., at ___–___, ___ (slip op., at 1–2, 21); id., at ___
(SOTOMAYOR, J.) (slip op., at 4); id., at ___–___
(KAVANAUGH, J.) (slip op., at 12–15); infra, at 8. At bottom,
then, the Court took the unusual step of overruling precedent for the most fundamental of reasons: the need to ensure, in keeping with the Nation’s oldest traditions, fair and
dependable adjudications of a defendant’s guilt. In this
much alone, Ramos’s reasoning evokes this Court’s descriptions of watershed rules.3
——————
3 The majority misunderstands my point about the interaction between
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And putting talk of stare decisis aside, there remains
much more in Ramos to echo Teague. If, as today’s majority
says, Teague is full of “adjectives,” ante, at 10, so too is Ramos—and mostly the same ones. Jury unanimity, the
Court pronounced, is an “essential element[ ]” of the jury
trial right, and thus is “fundamental to the American
scheme of justice.” 590 U. S., at ___–___ (slip op., at 6–7).
The Court discussed the rule’s “ancient” history—“400
years of English and American cases requiring unanimity”
leading up to the Sixth Amendment. Id., at ___, ___ (slip
op., at 15, 11). As early as the 14th century, English common law recognized jury unanimity as a “vital right.” Id.,
at ___ (slip op., at 4). Adopting that view, the early American States likewise treated unanimity as an “essential feature of the jury trial.” Id., at ___ (slip op., at 5). So by the
time the Framers drafted the Sixth Amendment, “the right
to a jury trial meant a trial in which the jury renders a
unanimous verdict.” Id., at ___ (slip op., at 12) (emphasis
in original). Because that was so, no jury verdict could
stand (or in some metaphysical sense, even exist) absent
full agreement: “A verdict, taken from eleven, was no verdict at all.” Id., at ___–___ (slip op., at 4–5) (internal quotation marks omitted). Unanimity served as a critical safeguard, needed to protect against wrongful deprivations of
citizens’ “hard-won liberty.” Id., at ___ (slip op., at 15). Or
as Justice Story summarized the law a few decades after
——————
stare decisis and Teague. I am not saying that if a “right is important
enough to justify overruling” precedent, then it is “important enough to
apply retroactively.” Ante, at 16. (If that were my claim, this dissent
would be far shorter.) Rather, the overruling of precedent—and more,
the justifications given to support that overruling—are elements to consider when deciding on a rule’s watershed status. Or, as I say above, “a
first clue.” Here, that clue cuts against the majority: Ramos overturned
precedent (rather than just announcing a new rule) on grounds strikingly
reminiscent of Teague’s criteria for watershed status. Still more clues,
pointing in the same direction, appear in the coming pages . . . .
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the Founding: To obtain a conviction, “unanimity in the verdict of the jury is indispensable.” Id., at ___ (slip op., at 6).
If a rule so understood isn’t a watershed one, then nothing is. (And that is, of course, what the majority eventually
says.) Once more, from the quotations just above: “fundamental,” “essential,” “vital,” “indispensable.” No wonder today’s majority declares a new-found aversion to “adjectives”—or, as a concurring opinion says, “all these words.”
Ante, at 10; ante, at 10 (GORSUCH, J., concurring). The unanimity rule, as Ramos described it, is as “bedrock” as bedrock comes. Teague, 489 U. S., at 315 (plurality opinion).
It is as grounded in the Nation’s constitutional traditions—
with centuries-old practice becoming part of the Sixth
Amendment’s original meaning. And it is as central to the
Nation’s idea of a fair and reliable guilty verdict. When can
the State punish a defendant for committing a crime? Return again to Ramos, this time going back to Blackstone:
Only when “the truth of [an] accusation” is “confirmed by
the unanimous suffrage” of a jury “of his equals and neighbours.” 590 U. S., at ___ (slip op., at 4) (quoting 4 Commentaries on the Laws of England 343 (1769)). For only then is
the jury’s finding of guilt certain enough—secure enough,
mistake-proof enough—to take away the person’s freedom.
Twice before, this Court retroactively applied rules that
are similarly integral to jury verdicts. First, in Ivan V. v.
City of New York, 407 U. S. 203, 204 (1972) (per curiam), we
gave “complete retroactive effect” to the rule of In re Winship, 397 U. S. 358 (1970), that a jury must find guilt “beyond a reasonable doubt.” Like Ramos, Winship rested on
an “ancient” legal tradition incorporated into the Constitution. 397 U. S., at 361. As in Ramos, that tradition served
to “safeguard men” from “unjust convictions, with resulting
forfeitures” of freedom. 397 U. S., at 362. And as in Ramos,
that protection plays a “vital” part in “the American scheme
of criminal procedure.” 397 U. S., at 363–364. With all that
established, the Ivan V. Court needed just two pages to hold
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Winship retroactive, highlighting the reasonable-doubt
standard’s “indispensable” role in “reducing the risk” of
wrongful convictions. 407 U. S., at 204–205. Second, in
Brown v. Louisiana, 447 U. S. 323 (1980), we retroactively
applied the rule of Burch v. Louisiana, 441 U. S. 130 (1979),
that a six-person guilty verdict must be unanimous. Think
about that for a moment: We held retroactive a unanimity
requirement, no different from the one here save that it applied to a smaller jury. The reasoning should by now sound
familiar. Allowing conviction by a non-unanimous jury “impair[s]” the “purpose and functioning of the jury,” undermining the Sixth Amendment’s very “essence.” Brown, 447
U. S., at 331 (plurality opinion). It “raises serious doubts
about the fairness of [a] trial.” Id., at 335, n. 13. And it
fails to “assure the reliability of [a guilty] verdict.” Id., at
334. So when a jury has divided, as when it has failed to
apply the reasonable-doubt standard, “there has been no
jury verdict within the meaning of the Sixth Amendment.”
Sullivan v. Louisiana, 508 U. S. 275, 280 (1993).4
——————
4 The majority argues that Ivan V. and Brown applied these new rules
only to cases on direct appeal. See ante, at 13, n. 5. But that isn’t right.
Although Ivan V. itself involved a direct appeal, the Court has made clear
that the “complete retroactive effect” Ivan V. gave Winship included
cases in habeas. See, e.g., United States v. Johnson, 457 U. S. 537, 562–
563, n. 21 (1982). And similarly, lower courts uniformly understood
Brown to govern habeas cases, even though a concurring opinion (which
supplied the ruling’s fifth and sixth votes) addressed only cases on direct
appeal. See, e.g., Atkins v. Listi, 625 F. 2d 525, 526 (CA5 1980); see also
Brown, 447 U. S., at 337 (opinion of Powell, J., joined by Stevens, J.).
Those applications to habeas cases make sense because the Court of that
time did not often distinguish in its retroactivity rulings between direct
and collateral review. See Stovall v. Denno, 388 U. S. 293, 300–301
(1967). For that reason, the majority must fall back on the argument
that “Brown and Ivan V. were pre-Teague decisions” and “Teague tightened the previous standard” for retroactivity. Ante, at 13, n. 5. That is
true enough, see supra, at 3, n. 2, but irrelevant here given Brown and
Ivan V’s reasoning. As just noted, each of those decisions said everything
a court would say today in designating a new rule “watershed”—in
essence, that the rule is central to the process of fairly deciding on a
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And something still more supports retroactivity here, for
the opinions in Ramos (unlike in Winship or Burch) relied
on a strong claim about racial injustice. The Court detailed
the origins of Louisiana’s and Oregon’s non-unanimity
rules, locating them (respectively) in a convention to “establish the supremacy of the white race” and “the rise of the
Ku Klux Klan.” 590 U. S., at ___ (slip op., at 2) (internal
quotation marks omitted). Those rules, the Court explained, were meant “to dilute the influence [on juries] of
racial, ethnic, and religious minorities”—and particularly,
“to ensure that African-American juror service would be
meaningless.” Ibid. (internal quotation marks omitted).
Two concurring opinions linked that history to current
practice. “In light of the[ir] racist origins,” JUSTICE
KAVANAUGH stated, “it is no surprise that non-unanimous
juries can make a difference”—that “[t]hen and now” they
can “negate the votes of black jurors, especially in cases
with black defendants.” Id., at ___ (slip op., at 13); see id.,
at ___ (SOTOMAYOR, J.) (slip op., at 4). But that statement
precludes today’s result. If the old rule functioned “as an
engine of discrimination against black defendants,” id., at
___ (KAVANAUGH, J.) (slip op., at 13), its replacement must
“implicat[e]” (as watershed rules do) “the fundamental fairness and accuracy of the criminal proceeding,” Beard, 542
U. S., at 417 (internal quotation marks omitted). Or as
JUSTICE KAVANAUGH put the point more concretely, the
unanimity rule then helps prevent “racial prejudice” from
resulting in wrongful convictions. Ramos, 590 U. S., at ___
(slip op., at 15). The rule should therefore apply not just
forward but back, to all convictions rendered absent its protection.
II
The majority argues in reply that the jury unanimity rule
——————
defendant’s guilt.
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is not so fundamental because . . . . Well, no, scratch that.
Actually, the majority doesn’t contest anything I’ve said
about the foundations and functions of the unanimity requirement. Nor could the majority reasonably do so. For
everything I’ve said about the unanimity rule comes
straight out of Ramos’s majority and concurring opinions.
Just check the citations: I’ve added barely a word to what
those opinions (often with soaring rhetoric) proclaim. Start
with history. The ancient foundations of the unanimous
jury rule? Check. The inclusion of that rule in the Sixth
Amendment’s original meaning? Check. Now go to function. The fundamental (or bedrock or central) role of the
unanimous jury in the American system of criminal justice?
Check. The way unanimity figures in ensuring fairness in
criminal trials and protecting against wrongful guilty verdicts? Check. The link between those purposes and safeguarding the jury system from (past and present) racial
prejudice? Check. In sum: As to every feature of the unanimity rule conceivably relevant to watershed status, Ramos has already given the answer—check, check, check—
and today’s majority can say nothing to the contrary.5
——————
5 The majority does try to say that the plurality opinion in Ramos nonetheless “plainly foreshadowed today’s decision” by noting that Teague’s
watershed test was “demanding by design,” in recognition of the States’
reliance interests. Ante, at 16–17 (internal quotation marks omitted);
see also ante, at 17–19 (repeating the assertion twice more). But the
Ramos plurality’s description of the watershed test was nothing more
than objective fact: Yes, the watershed test was purposefully demanding.
As to whether the watershed test was so demanding as to exclude the
jury unanimity rule, here is what the plurality had to say: “Whether the
right to jury unanimity applies to cases on collateral review is a question
for a future case where the parties will have a chance to brief the issue
and we will benefit from their adversarial presentation.” Ramos, 590
U. S., at ___ (slip op., at 24). Not a lot of “plain[ ] foreshadow[ing]” there.
Only a fair bit of wisdom about how to resolve legal issues—which, as I’ll
later discuss, the majority could usefully have considered before overruling the watershed exception. See infra, at 13.
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Instead, the majority relies on decisions holding non-retroactive various other—even though dissimilar—procedural rules. In making that argument from past practice,
the majority adopts two discrete tactics. Call the first
“throw everything against the wall.” Call the second “slice
and dice.” Neither can avail to render the jury unanimity
rule anything less than what Ramos thought it—as the majority concedes, “momentous.” Ante, at 14.
As its first move, the majority lists as many decisions
holding rules non-retroactive as it can muster. See ante, at
11–12 (reviewing a “long line of cases”). The premise here
is that sheer volume matters: The majority presents the
catalog as if every rule is as important as every other and
as if comparing any to the unanimity requirement is beside
the point. But that idea founders on this Court’s constant
refrain that watershed rules are only a small subset of procedural rules. See, e.g., Graham v. Collins, 506 U. S. 461,
478 (1993). For under that view (as under the very meaning
of “watershed”), nothing could be less surprising than that
non-watershed rules greatly outnumber watershed ones.
That inexorable fact cannot refute the designation of any
given rule—much less of jury unanimity—as watershed.
And the majority’s kitchen-sink list becomes yet less probative of the issue here because most of its bulk comes from
decisions on sentencing. See ante, at 11 (citing Beard, 542
U. S., at 408; O’Dell v. Netherland, 521 U. S. 151, 153
(1997); Lambrix v. Singletary, 520 U. S. 518, 540 (1997);
Sawyer v. Smith, 497 U. S. 227, 229 (1990); Schriro v. Summerlin, 542 U. S. 348, 352 (2004)). But Teague itself explains why sentencing procedures are not watershed: A watershed rule, the Court said there, must go to the jury’s
“determination of innocence or guilt.” 489 U. S., at 313 (plurality opinion); see Beard, 542 U. S., at 417. So the majority’s indiscriminate inventory of non-retroactive rules cannot get it home.
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Enter the majority’s second stratagem, which tries to conquer by dividing. Here, the majority picks out “three aspects of Ramos” pointing toward watershed status, and
names one prior decision to match each of the three. Ante,
at 12. So in addressing the unanimity rule’s “significance,”
the majority notes that the Court once held the jury-trial
right non-retroactive. Ante, at 12–13 (citing DeStefano v.
Woods, 392 U. S. 631, 633 (1968) (per curiam) and Duncan
v. Louisiana, 391 U. S. 145 (1968)). In tackling Ramos’s return to “original meaning,” the majority points to our decision that an originalist rule about hearsay evidence should
not apply backward. Ante, at 13 (citing Whorton, 549 U. S.,
at 421 and Crawford v. Washington, 541 U. S. 36 (2004)).
And in discussing Ramos’s role in “prevent[ing] racial discrimination,” the majority invokes our denial of retroactivity to a rule making it easier to prove race-based peremptory strikes. Ante, at 13–14 (citing Allen v. Hardy, 478 U. S.
255, 261 (1986) (per curiam) and Batson v. Kentucky, 476
U. S. 79 (1986)).
What the majority doesn’t find—or even pretend to—is
any decision corresponding to Ramos on all of those dimensions. Take just a pair of examples. The Court has never
suggested that requiring a bench trial has race-based purposes or effects. See DeStefano, 392 U. S., at 633–635.6
——————
6 Even on the metric of significance alone, the Court has not previously
ranked the jury-unanimity and jury-trial rights as today’s majority does.
As earlier noted, the Court in Brown found a unanimity rule retroactive
despite its earlier holding that the jury-trial right was not. See supra, at
6–7. The Court explained that the accuracy and fairness concerns raised
by divided juries—where, by definition, at least one person retains reasonable doubt—exceed those arising from judicial verdicts. See Brown,
447 U. S., at 334–335, n. 13 (plurality opinion). In insisting otherwise,
the majority falls prey to a common greater-includes-the-lesser fallacy—
akin to the view that if a State can eliminate a jury, it can impose jury
rules of whatever kind it likes. See ante, at 12–13 (reasoning that the
treatment of a “broader” right controls that of a “subsidiary” right);
Brown, 447 U. S., at 334–335, n. 13 (rejecting precisely that view).
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Similarly, the Court thought its new rule on hearsay evidence of less than towering import: Calling the rule “limited
in scope,” we doubted that it would have any effect on the
“accuracy of factfinding.” Whorton, 549 U. S., at 419. I’ll
resist making like points about other permutations because
the main point here is a general one. The majority must
slice and dice in this way—dividing Ramos into three for
purposes of comparison—because it cannot find any rule
analogous to jury unanimity on all relevant fronts. And
that is for a simple reason: No procedure adopted since
Teague so comprehensively fulfills that decision’s criteria
for retroactivity. If any rule is watershed, it is jury unanimity. See supra, at 6.
So the majority is left to overrule Teague’s holding on watershed rules.7 On the last page or so of its merits discussion (before it turns to pre-butting this dissent), the majority eliminates the watershed exception, declaring it “long
past time” to do so. Ante, at 15. Teague had said there
would not be “many” (retroactive) watershed rules. 489
U. S., at 313 (plurality opinion). The majority now says
there will be none at all. If that is so, of course, jury unanimity cannot be watershed. Finally, the majority offers an
——————
7 In describing the majority as overruling Teague, I do not mean it overrules only Teague. That decision doesn’t stand alone in stating the watershed exception as governing law. As I count, the Court has recited the
exception 17 more times before today. See Montgomery v. Louisiana, 577
U. S. 190, 198 (2016); Welch v. United States, 578 U. S. 120, 128 (2016);
Chaidez v. United States, 568 U. S. 342, 347, n. 3 (2013); Danforth, 552
U. S., at 266, 274–275; Whorton v. Bockting, 549 U. S. 406, 416 (2007);
Beard v. Banks, 542 U. S. 406, 416–417 (2004); Horn v. Banks, 536 U. S.
266, 271, n. 5 (2002) (per curiam); Tyler v. Cain, 533 U. S. 656, 665
(2001); Bousley v. United States, 523 U. S. 614, 619–620 (1998); O’Dell v.
Netherland, 521 U. S. 151, 156–157 (1997); Lambrix v. Singletary, 520
U. S. 518, 539 (1997); Gray v. Netherland, 518 U. S. 152, 170 (1996); Caspari v. Bohlen, 510 U. S. 383, 396 (1994); Graham v. Collins, 506 U. S.,
461, 477–478 (1993); Gilmore v. Taylor, 508 U. S. 333, 345 (1993); Saffle
v. Parks, 494 U. S. 484, 494–495 (1990); Sawyer v. Smith, 497 U. S. 227,
241–242 (1990).

Cite as: 593 U. S. ____ (2021)

13

KAGAN, J., dissenting

intelligible reason for declining to apply Ramos retroactively.
But in taking that road, the majority breaks a core judicial rule: respect for precedent. Stare decisis is a foundation
stone of the rule of law, “promot[ing] the evenhanded, predictable, and consistent development of legal principles, foster[ing] reliance on judicial decisions, and contribut[ing] to
the actual and perceived integrity of the judicial process.”
Payne v. Tennessee, 501 U. S. 808, 827 (1991). Adherence
to precedent is, of course, “not an inexorable command.”
Id., at 828. Ramos itself teaches that much. But Ramos
also shows how high stare decisis sets the bar for overruling
a prior decision. To reverse course, we insist on compelling
reasons, thorough explanation, and careful attention to
competing interests. But not here. The majority crawls under, rather than leaps over, the stare decisis bar.
To begin with, no one here asked us to overrule Teague.
This Court usually confines itself to the issues raised and
briefed by the parties. See, e.g., United States v. SinenengSmith, 590 U. S. ___, ___ (2020) (slip op., at 3) (discussing
“the principle of party presentation”). There may be reasons to ignore that rule in one or another everyday case.
But to do so in pursuit of overturning precedent is nothing
short of extraordinary. Cf. Ramos, 590 U. S., at ___, n. 4
(KAVANAUGH, J.) (slip op., at 9, n. 4) (An “important factor”
protecting stare decisis “is that the Court typically does not
overrule a precedent unless a party requests overruling”).
We are supposed to (fairly) apply the prevailing law until a
party asks us to change it. And when a party does make
that request, we are supposed to attend to countervailing
arguments—which no one here had a chance to make. That
orderly process, skipped today, is what enables a court to
arrive at a considered decision about whether to overthrow
precedent.
Equally striking, the majority gives only the sketchiest of
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reasons for reversing Teague’s watershed exception. In deciding whether to depart from precedent, the Court usually
considers—and usually at length—a familiar set of factors
capable of providing the needed special justification. See,
e.g., Knick v. Township of Scott, 588 U. S. ___, ___ (2019)
(slip op., at 20) (listing such considerations). The majority
can’t be bothered with that customary, and disciplining,
practice; it barely goes through the motions. Seldom has
this Court so casually, so off-handedly, tossed aside precedent. In its page of analysis, the majority offers just one
ground for its decision—that since Teague, the Court has
not identified a new rule as watershed, and so “the purported exception has become an empty promise.” Ante, at
15. But even viewed in the abstract, that argument does
not fly. That the Court has not found a watershed rule since
Teague does not mean it could or would not in the future.
Teague itself understood that point: It saw value in the watershed exception even while recognizing that watershed
rules would be few and far between. 489 U. S., at 313 (plurality opinion). And viewed in the context of this case, the
majority’s argument positively craters. For the majority today comes face-to-face with a rule that perfectly fits each of
Teague’s criteria: Jury unanimity, as described in Ramos,
is watershed—even though no prior rule was. See supra, at
4–8. That airtight match between Ramos and Teague refutes the majority’s one stated reason for overruling the latter decision. The majority could not rely on the absence of
watershed rules to topple Teague if it had just faithfully applied that decision to this case.
In choosing otherwise, the majority imposes a steep price
for overruling Apodaca in Ramos. Taking with one hand
what it gave with the other, the Court curtails Ramos’s effects by expunging Teague’s provision for watershed rules.
And so too the Court limits the consequences of any similarly fundamental change in criminal procedure that may
emerge in the future. For the first time in many decades
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(since long before Teague, see supra, at 3, n. 2), those convicted under rules found not to produce fair and reliable
verdicts will be left without recourse in federal courts.8
I would not discard Teague’s watershed exception and so
keep those unfairly convicted people from getting new trials. Instead, I would accept the consequences of last Term’s
holding in Ramos. A decision like that comes with a promise, or at any rate should. If the right to a unanimous jury
is so fundamental—if a verdict rendered by a divided jury
is “no verdict at all”—then Thedrick Edwards should not
spend his life behind bars over two jurors’ opposition. I respectfully dissent.

——————
8 The majority’s final claim is that it is properly immune from this criticism—that I cannot “turn around and impugn” its ruling—because
“criminal defendants as a group are better off under Ramos and today’s
decision, taken together, than they would have been if [my] dissenting
view had prevailed in Ramos.” Ante, at 19. The suggestion is surprising.
It treats judging as scorekeeping—and more, as scorekeeping about how
much our decisions, or the aggregate of them, benefit a particular kind
of party. I see the matter differently. Judges should take cases one at a
time, and do their best in each to apply the relevant legal rules. And
when judges err, others should point out where they went astray. No one
gets to bank capital for future cases; no one’s past decisions insulate
them from criticism. The focus always is, or should be, getting the case
before us right.
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Syllabus

JONES v. MISSISSIPPI
CERTIORARI TO THE COURT OF APPEALS OF MISSISSIPPI
No. 18–1259. Argued November 3, 2020—Decided April 22, 2021
A Mississippi jury convicted petitioner Brett Jones of murder for killing
his grandfather. Jones was 15 years old when he committed the crime.
Under Mississippi law at the time, murder carried a mandatory sentence of life without parole. The trial judge duly imposed that sentence, which was affirmed on direct appeal. This Court subsequently
decided Miller v. Alabama, 567 U. S. 460, which held that the Eighth
Amendment permits a life-without-parole sentence for a defendant
who committed a homicide when he or she was under 18, but only if
the sentence is not mandatory and the sentencer therefore has discretion to impose a lesser punishment. In the wake of that decision, the
Mississippi Supreme Court ordered that Jones be resentenced in accordance with Miller. At the resentencing, the sentencing judge
acknowledged that he had discretion under Miller to impose a sentence
less than life without parole. The judge determined, however, that life
without parole remained the appropriate sentence for Jones. Jones
again appealed his sentence, citing both Miller and the then-recently
decided case of Montgomery v. Louisiana, 577 U. S. 190, which held
that Miller applied retroactively on collateral review. Jones contended
that, under Miller and Montgomery, a sentencer must make a separate
factual finding that a murderer under 18 is permanently incorrigible
before sentencing the offender to life without parole. The Mississippi
Court of Appeals rejected Jones’s argument.
Held: In the case of a defendant who committed a homicide when he or
she was under 18, Miller and Montgomery do not require the sentencer
to make a separate factual finding of permanent incorrigibility before
sentencing the defendant to life without parole. In such a case, a discretionary sentencing system is both constitutionally necessary and
constitutionally sufficient. Pp. 5–22.
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(1) A sentencer need not make a separate factual finding of permanent incorrigibility before sentencing a murderer under 18 to life without parole. In Miller, the Court mandated “only that a sentencer follow
a certain process—considering an offender’s youth and attendant characteristics—before imposing” a life-without-parole sentence. 567
U. S., at 483. And in Montgomery, the Court stated that “a finding of
fact regarding a child’s incorrigibility . . . is not required.” 577 U. S.,
at 211. Miller and Montgomery require consideration of an offender’s
youth but not any particular factual finding. Miller and Montgomery
therefore refute Jones’s argument that a finding of permanent incorrigibility is constitutionally necessary. Pp. 5–14.
(2) Nor must a sentencer provide an on-the-record sentencing explanation with an “implicit finding” of permanent incorrigibility before
sentencing a murderer under 18 to life without parole. An on-the-record sentencing explanation is not necessary to ensure that a sentencer
considers a defendant’s youth. Nor is an on-the-record sentencing explanation required by or consistent with Miller or Montgomery, neither
of which said anything about a sentencing explanation. Pp. 14–19.
(3) The Court’s decision does not disturb Miller’s holding (that a
State may not impose a mandatory life-without-parole sentence on a
murderer under 18) or Montgomery’s holding (that Miller applies retroactively on collateral review). The resentencing in Jones’s case complied with Miller and Montgomery because the sentencer had discretion to impose a sentence less than life without parole in light of
Jones’s youth. The Court’s decision today should not be construed as
agreement or disagreement with Jones’s sentence. In addition, the
Court’s decision does not preclude the States from imposing additional
sentencing limits in cases involving murderers under 18. Nor does the
Court’s decision prohibit Jones from presenting his moral and policy
arguments against his life-without-parole sentence to the state officials who are authorized to act on those arguments. Pp. 19–22.

285 So. 3d 626, affirmed.
KAVANAUGH, J., delivered the opinion of the Court, in which ROBERTS,
C. J., ALITO, GORSUCH, and BARRETT, JJ., joined. THOMAS, J., filed an
opinion concurring in the judgment. SOTOMAYOR, J., filed a dissenting
opinion, in which BREYER and KAGAN, JJ., joined.
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JUSTICE KAVANAUGH delivered the opinion of the Court.
Under Miller v. Alabama, 567 U. S. 460 (2012), an individual who commits a homicide when he or she is under 18
may be sentenced to life without parole, but only if the sentence is not mandatory and the sentencer therefore has discretion to impose a lesser punishment. In this case, a Mississippi trial judge acknowledged his sentencing discretion
under Miller and then sentenced petitioner Brett Jones to
life without parole for a murder that Jones committed when
he was under 18. The Mississippi Court of Appeals affirmed, concluding that the discretionary sentencing procedure satisfied Miller.
Jones argues, however, that a sentencer’s discretion to
impose a sentence less than life without parole does not
alone satisfy Miller. Jones contends that a sentencer who
imposes a life-without-parole sentence must also make a
separate factual finding that the defendant is permanently
incorrigible, or at least provide an on-the-record sentencing
explanation with an implicit finding that the defendant is
permanently incorrigible. And Jones says that the trial
judge did not make such a finding in his case.
Jones’s argument that the sentencer must make a finding
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of permanent incorrigibility is inconsistent with the Court’s
precedents. In Miller, the Court mandated “only that a sentencer follow a certain process—considering an offender’s
youth and attendant characteristics—before imposing” a
life-without-parole sentence. Id., at 483. And in Montgomery v. Louisiana, which held that Miller applies retroactively on collateral review, the Court flatly stated that “Miller did not impose a formal factfinding requirement” and
added that “a finding of fact regarding a child’s incorrigibility . . . is not required.” 577 U. S. 190, 211 (2016). In light
of that explicit language in the Court’s prior decisions, we
must reject Jones’s argument. We affirm the judgment of
the Mississippi Court of Appeals.
I
A
In August 2004, Brett Jones was living with his grandparents, Bertis and Madge, in Shannon, Mississippi. Shannon is a small town of about 2,000 in northern Mississippi
near Tupelo, about halfway between Memphis and Birmingham off I–22.
At the time, Jones was only 15 years old. On the morning
of August 9, 2004, Bertis discovered Jones’s girlfriend,
Michelle Austin, in Jones’s bedroom. Bertis and Jones got
into an argument, and Bertis ordered Austin out of the
house. A few hours later, Jones told Austin that he “ ‘was
going to hurt’ ” his grandfather. 938 So. 2d 312, 314 (Miss.
App. 2006).
That afternoon, Jones was in the kitchen making himself
something to eat. Jones and Bertis began arguing again.
The clash escalated from shouts to shoves to punches.
Jones then stabbed his grandfather with a kitchen knife.
When that knife broke, Jones picked up a second knife and
continued stabbing Bertis. In total, Jones stabbed his
grandfather eight times.
Bleeding profusely, Bertis staggered outside, fell to the
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ground, and died. Jones did not call 911. Instead, he haphazardly attempted to cover up his role in the murder. He
dragged Bertis’s body back inside. Jones then washed the
blood off his arms with a water hose, changed out of his
bloody shirt, and moved Bertis’s car over some blood stains
on the carport floor.
While Jones was outside, he was seen by a neighbor. The
neighbor called the police. Shortly thereafter, another
neighbor saw Jones and Austin leaving the house together
on foot. Later that night, police located Jones and Austin
at a gas station several miles away. When questioned,
Jones and Austin provided fake names to the officer. After
a police pat down revealed a knife in Jones’s pocket, the officer asked Jones whether it was the knife that he “ ‘did it
with.’ ” Id., at 315. Jones responded, “ ‘No, I already got rid
of it.’ ” Ibid.
B
Jones was charged with murder. The trial judge instructed the jury on murder and the lesser included offense
of manslaughter. Jones claimed that he was not guilty because he acted in self-defense. The jury rejected that defense and found Jones guilty of murder.
Under Mississippi law at the time, murder carried a mandatory sentence of life without parole. Miss. Code Ann.
§97–3–21 (2000), §47–7–3(g) (2004); see Parker v. State, 119
So. 3d 987, 996–997 (Miss. 2013). The trial judge therefore
imposed that sentence. In 2006, the Mississippi Court of
Appeals affirmed. See 938 So. 2d 312.
Jones later moved for post-conviction relief in state court,
asserting among other things that his mandatory life-without-parole sentence violated the Cruel and Unusual Punishments Clause of the Eighth Amendment. The trial court
denied the motion, and the Mississippi Court of Appeals affirmed. See 122 So. 3d 725 (2011).
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In 2012, while the Mississippi Supreme Court was considering whether to review Jones’s case, this Court decided
Miller v. Alabama, 567 U. S. 460. Miller held that the Cruel
and Unusual Punishments Clause of the Eighth Amendment prohibits mandatory life-without-parole sentences for
murderers under 18, but the Court allowed discretionary
life-without-parole sentences for those offenders.
In the wake of Miller, the Mississippi Supreme Court concluded that Miller applied retroactively on state collateral
review. In Jones’s case, the State Supreme Court ordered
a new sentencing hearing where the sentencing judge could
consider Jones’s youth and exercise discretion in selecting
an appropriate sentence. See 122 So. 3d 698 (2013).
At the resentencing, Jones’s attorney argued that Jones’s
“chronological age and its hallmark features” diminished
the “penological justifications for imposing the harshest
sentences.” App. 25, 27 (quoting Miller, 567 U. S., at 472,
477; emphasis deleted). Jones’s attorney added that “nothing in this record . . . would support a finding that the offense reflects irreparable corruption.” App. 143–144.
At the end of the hearing, the sentencing judge acknowledged that he had discretion under Miller to impose a sentence less than life without parole. But after considering
the factors “relevant to the child’s culpability,” App. 149,
the judge determined that life without parole remained the
appropriate sentence for Jones, id., at 152.
Jones appealed his sentence to the Mississippi Court of
Appeals, citing both Miller and the then-recently decided
case of Montgomery v. Louisiana, 577 U. S. 190 (2016),
which in the interim had held that Miller applied retroactively on collateral review. According to Jones, in order to
impose a life-without-parole sentence on a defendant who
committed a murder when he or she was under 18, the sentencer must make a separate factual finding that the defendant is permanently incorrigible. The Mississippi Court
of Appeals rejected Jones’s argument, relying on this
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Court’s express statement in Montgomery that “ ‘Miller did
not require trial courts to make a finding of fact regarding
a child’s incorrigibility.’ ” 285 So. 3d 626, 632 (2017) (quoting Montgomery, 577 U. S., at 211).
In light of disagreement in state and federal courts about
how to interpret Miller and Montgomery, we granted certiorari. 589 U. S. ___ (2020). Compare, e.g., Malvo v.
Mathena, 893 F. 3d 265 (CA4 2018), Commonwealth v.
Batts, 640 Pa. 401, 163 A. 3d 410 (2017), and Veal v. State,
298 Ga. 691, 784 S. E. 2d 403 (2016), with, e.g., United
States v. Sparks, 941 F. 3d 748 (CA5 2019), People v. Skinner, 502 Mich. 89, 917 N. W. 2d 292 (2018), and State v.
Ramos, 187 Wash. 2d 420, 387 P. 3d 650 (2017).
II
According to Jones, a sentencer’s discretion to impose a
sentence less than life without parole does not alone satisfy
Miller. In Jones’s view, a sentencer who imposes a lifewithout-parole sentence must also either (i) make a separate factual finding of permanent incorrigibility, or (ii) at
least provide an on-the-record sentencing explanation with
an “implicit finding” of permanent incorrigibility. Tr. of
Oral Arg. 32; see id., at 6, 14.
As we will explain, the Court has already ruled that a
separate factual finding of permanent incorrigibility is not
required. In Montgomery, the Court unequivocally stated
that “Miller did not impose a formal factfinding requirement” and added that “a finding of fact regarding a child’s
incorrigibility . . . is not required.” 577 U. S., at 211. In a
case involving an individual who was under 18 when he or
she committed a homicide, a State’s discretionary sentencing system is both constitutionally necessary and constitutionally sufficient.1
——————
1 Both Miller and Montgomery generated vigorous dissents. The dissents in Miller stated that the Eighth Amendment does not prohibit
mandatory life-without-parole sentences and asserted that the Court’s
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A
In 2004, the year that Jones murdered his grandfather,
about 16,000 individuals committed a homicide in the
United States. See Dept. of Justice, Federal Bureau of Investigation, Crime in the United States 2004, Murder Offenders by Age, Sex, and Race 17 (Table 2.5). About 850 of
the individuals who committed a homicide were known to
be under 18—meaning that, on average, more than two
homicides were committed every day by individuals under
18. Ibid.
The States authorize strict punishments for homicide, including for homicides committed by individuals under 18.
But this Court has held that sentencing an offender who
was under 18 at the time of the crime raises special constitutional considerations.
Ratified in 1791, the Eighth Amendment provides that
“cruel and unusual punishments” shall not be “inflicted.”
Ratified in 1868, the Fourteenth Amendment incorporates
the Cruel and Unusual Punishments Clause against the
States.
In a series of Eighth Amendment cases applying the
Cruel and Unusual Punishments Clause, this Court has
stated that youth matters in sentencing. In Roper v. Simmons, 543 U. S. 551 (2005), the Court concluded that the
Eighth Amendment prohibits capital punishment for murderers who were under 18 at the time of their crimes. And
in Graham v. Florida, 560 U. S. 48 (2010), the Court held
that the Eighth Amendment prohibits life without parole
for offenders who were under 18 and committed nonhomicide offenses. Importantly, however, Graham did not
prohibit life without parole for offenders who were under 18
——————
decision contravened this Court’s precedents. See 567 U. S., at 493–502
(ROBERTS, C. J., dissenting); id., at 502–509 (THOMAS, J., dissenting); id.,
at 509–515 (ALITO, J., dissenting). The lead dissent in Montgomery argued that Miller should not apply retroactively on collateral review. 577
U. S., at 224–227 (Scalia, J., dissenting).
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and committed homicide. The Graham Court stated:
“There is a line between homicide and other serious violent
offenses against the individual.” Id., at 69 (internal quotation marks omitted).
And then in Miller in 2012, the Court allowed life-without-parole sentences for defendants who committed homicide when they were under 18, but only so long as the sentence is not mandatory—that is, only so long as the
sentencer has discretion to “consider the mitigating qualities of youth” and impose a lesser punishment. 567 U. S.,
at 476 (internal quotation marks omitted). Four years
later, Montgomery held that Miller applied retroactively to
cases on collateral review. 577 U. S., at 206, 212.
Jones argues that Miller requires more than just a discretionary sentencing procedure. According to Jones, the
sentencer must also make a separate factual finding of permanent incorrigibility before sentencing a murderer under
18 to life without parole.
The problem for Jones is that Miller and Montgomery
squarely rejected such a requirement. Miller mandated
“only that a sentencer follow a certain process—considering
an offender’s youth and attendant characteristics—before
imposing” a life-without-parole sentence. 567 U. S., at 483.
Montgomery then flatly stated that “Miller did not impose
a formal factfinding requirement” and that “a finding of fact
regarding a child’s incorrigibility . . . is not required.” 577
U. S., at 211.2
——————
2 The key paragraph from Montgomery is as follows:
“Louisiana suggests that Miller cannot have made a constitutional distinction between children whose crimes reflect transient immaturity and
those whose crimes reflect irreparable corruption because Miller did not
require trial courts to make a finding of fact regarding a child’s incorrigibility. That this finding is not required, however, speaks only to the
degree of procedure Miller mandated in order to implement its substantive guarantee. When a new substantive rule of constitutional law is
established, this Court is careful to limit the scope of any attendant procedural requirement to avoid intruding more than necessary upon the
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Notwithstanding that clear language in Miller and Montgomery, Jones advances three distinct arguments for why
this Court should require a sentencer to make a finding of
permanent incorrigibility before sentencing a murderer under 18 to life without parole.
First, Jones analogizes to cases where the Court has recognized certain eligibility criteria, such as sanity or a lack
of intellectual disability, that must be met before an offender can be sentenced to death. See Ford v. Wainwright,
477 U. S. 399 (1986); Atkins v. Virginia, 536 U. S. 304
(2002). Jones argues that the Constitution similarly requires a sentencer to find permanent incorrigibility before
sentencing a murderer under 18 to life without parole.
The State responds that permanent incorrigibility is not
an eligibility criterion akin to sanity or a lack of intellectual
disability. We agree with the State. For one thing, the
Court has recognized that it “is difficult even for expert psychologists to differentiate between the juvenile offender
whose crime reflects unfortunate yet transient immaturity,
and the rare juvenile offender whose crime reflects irreparable corruption.” Roper, 543 U. S., at 573. In addition,
when the Court has established such an eligibility criterion,
the Court has considered whether “ ‘objective indicia of society’s standards, as expressed in legislative enactments
and state practice,’ ” demonstrated a “national consensus”
in favor of the criterion. Graham, 560 U. S., at 61 (quoting
——————
States’ sovereign administration of their criminal justice systems. See
Ford v. Wainwright, 477 U. S. 399, 416–417 (1986) (“[W]e leave to the
State[s] the task of developing appropriate ways to enforce the constitutional restriction upon [their] execution of sentences”). Fidelity to this
important principle of federalism, however, should not be construed to
demean the substantive character of the federal right at issue. That Miller did not impose a formal factfinding requirement does not leave States
free to sentence a child whose crime reflects transient immaturity to life
without parole. To the contrary, Miller established that this punishment
is disproportionate under the Eighth Amendment.” 577 U. S., at 211.
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Roper, 543 U. S., at 563). But Miller did not identify a single State that, as of that time, made permanent incorrigibility an eligibility criterion for life-without-parole sentences imposed on murderers under 18.
Given those two points, it comes as no surprise that Miller declined to characterize permanent incorrigibility as
such an eligibility criterion. Rather, Miller repeatedly described youth as a sentencing factor akin to a mitigating
circumstance. And Miller in turn required a sentencing
procedure similar to the procedure that this Court has required for the individualized consideration of mitigating
circumstances in capital cases such as Woodson v. North
Carolina, 428 U. S. 280, 303–305 (1976) (plurality opinion),
Lockett v. Ohio, 438 U. S. 586, 597–609 (1978) (plurality
opinion), and Eddings v. Oklahoma, 455 U. S. 104, 113–115
(1982). Those capital cases require sentencers to consider
relevant mitigating circumstances when deciding whether
to impose the death penalty. And those cases afford sentencers wide discretion in determining “the weight to be
given relevant mitigating evidence.” Id., at 114–115. But
those cases do not require the sentencer to make any particular factual finding regarding those mitigating circumstances.
Repeatedly citing Woodson, Lockett, and Eddings, the
Miller Court stated that “a judge or jury must have the opportunity to consider” the defendant’s youth and must have
“discretion to impose a different punishment” than life
without parole. 567 U. S., at 489; id., at 465; see id., at 470,
476, 483. Stated otherwise, the Miller Court mandated
“only that a sentencer follow a certain process—considering
an offender’s youth and attendant characteristics—before
imposing” a life-without-parole sentence. Id., at 483. In
that process, the sentencer will consider the murderer’s “diminished culpability and heightened capacity for change.”
Id., at 479. That sentencing procedure ensures that the
sentencer affords individualized “consideration” to, among
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other things, the defendant’s “chronological age and its
hallmark features.” Id., at 477.
To be sure, Miller also cited Roper and Graham. 567
U. S., at 471–475. Roper barred capital punishment for offenders under 18. And Graham barred life without parole
for offenders under 18 who committed non-homicide offenses. But Miller did not cite those cases to require a finding of permanent incorrigibility or to impose a categorical
bar against life without parole for murderers under 18. We
know that because Miller said so: “Our decision does not
categorically bar a penalty for a class of offenders or type of
crime—as, for example, we did in Roper or Graham.” 567
U. S., at 483. Instead, Miller cited Roper and Graham for a
simple proposition: Youth matters in sentencing. And because youth matters, Miller held that a sentencer must
have discretion to consider youth before imposing a lifewithout-parole sentence, just as a capital sentencer must
have discretion to consider other mitigating factors before
imposing a death sentence.
In short, Miller followed the Court’s many death penalty
cases and required that a sentencer consider youth as a mitigating factor when deciding whether to impose a life-without-parole sentence. Miller did not require the sentencer to
make a separate finding of permanent incorrigibility before
imposing such a sentence. And Montgomery did not purport
to add to Miller’s requirements.3
Second, Jones contends that the Montgomery Court must
nonetheless have assumed that a separate factual finding
——————
3 If permanent incorrigibility were a factual prerequisite to a life-without-parole sentence, this Court’s Sixth Amendment precedents might require that a jury, not a judge, make such a finding. See Ring v. Arizona,
536 U. S. 584 (2002); Apprendi v. New Jersey, 530 U. S. 466 (2000). If we
were to rule for Jones here, the next wave of litigation would likely concern the scope of the jury right. The fact that neither Miller nor Montgomery even mentioned the Sixth Amendment is further reason to doubt
that those cases implicitly required a finding of permanent incorrigibility
by the sentencer.
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of permanent incorrigibility was necessary because Montgomery deemed Miller a substantive holding for purposes of
applying Miller retroactively on collateral review. See
Teague v. Lane, 489 U. S. 288, 310–311 (1989) (plurality
opinion).
In advancing that argument, Jones relies on language in
Montgomery that described Miller as permitting life-without-parole sentences only for “those whose crimes reflect
permanent incorrigibility,” rather than “transient immaturity.” 577 U. S., at 209. In other words, because the Montgomery Court deemed Miller to be a substantive holding,
and because Montgomery said that life without parole
would be reserved for the permanently incorrigible, Jones
argues that the Montgomery Court must have envisioned a
separate factual finding of permanent incorrigibility, not
just a discretionary sentencing procedure where youth
would be considered.
That is an incorrect interpretation of Miller and Montgomery. We know as much because Montgomery said as
much. To reiterate, the Montgomery Court explicitly stated
that “a finding of fact regarding a child’s incorrigibility . . .
is not required.” 577 U. S., at 211.
To break it down further: Miller required a discretionary
sentencing procedure. The Court stated that a mandatory
life-without-parole sentence for an offender under 18 “poses
too great a risk of disproportionate punishment.” 567 U. S.,
at 479. Despite the procedural function of Miller’s rule,
Montgomery held that the Miller rule was substantive for
retroactivity purposes and therefore applied retroactively
on collateral review. 577 U. S., at 206, 212.4 But in making
——————
4 As the Court has stated in cases both before and after Montgomery,
the Court determines whether a rule is substantive or procedural for retroactivity purposes “by considering the function of the rule” itself—not
“by asking whether the constitutional right underlying the new rule is
substantive or procedural.” Welch v. United States, 578 U. S. 120, 130–
131 (2016). For purposes of Teague v. Lane, 489 U. S. 288 (1989), a rule
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the rule retroactive, the Montgomery Court unsurprisingly
declined to impose new requirements not already imposed
by Miller. As Montgomery itself explained, the Court
granted certiorari in that case not to consider whether the
rule announced in Miller should be expanded, but rather
simply to decide whether Miller’s “holding is retroactive to
juvenile offenders whose convictions and sentences were final when Miller was decided.” 577 U. S., at 194. On the
question of what Miller required, Montgomery was clear: “A
hearing where youth and its attendant characteristics are
considered as sentencing factors is necessary to separate
those juveniles who may be sentenced to life without parole
from those who may not.” Id., at 210 (internal quotation
marks omitted). But a separate finding of permanent incorrigibility “is not required.” Id., at 211.
The key assumption of both Miller and Montgomery was
that discretionary sentencing allows the sentencer to consider the defendant’s youth, and thereby helps ensure that
life-without-parole sentences are imposed only in cases
——————
is procedural if it regulates “ ‘only the manner of determining the defendant’s culpability.’ ” Welch, 578 U. S., at 129 (quoting Schriro v. Summerlin, 542 U. S. 348, 353 (2004); emphasis deleted). A rule is substantive
and applies retroactively on collateral review, by contrast, if it “ ‘alters
the range of conduct or the class of persons that the law punishes.’ ”
Welch, 578 U. S., at 129 (quoting Summerlin, 542 U. S., at 353). As the
Court’s post-Montgomery decision in Welch already indicates, to the extent that Montgomery’s application of the Teague standard is in tension
with the Court’s retroactivity precedents that both pre-date and postdate Montgomery, those retroactivity precedents—and not Montgomery—must guide the determination of whether rules other than Miller
are substantive. See Welch, 578 U. S. 120; Summerlin, 542 U. S. 348;
Lambrix v. Singletary, 520 U. S. 518 (1997); Saffle v. Parks, 494 U. S.
484 (1990). To be clear, however, our decision today does not disturb
Montgomery’s holding that Miller applies retroactively on collateral review. By now, most offenders who could seek collateral review as a result
of Montgomery have done so and, if eligible, have received new discretionary sentences under Miller.
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where that sentence is appropriate in light of the defendant’s age. If the Miller or Montgomery Court wanted to require sentencers to also make a factual finding of permanent incorrigibility, the Court easily could have said so—
and surely would have said so. But the Court did not say
that, or anything like it. On the contrary, the Montgomery
Court declared just the opposite: that the sentencer need
not make such a separate factual finding of permanent incorrigibility.
In short, Jones’s Montgomery-based argument for requiring a finding of permanent incorrigibility is unavailing because Montgomery explicitly stated that “Miller did not impose a formal factfinding requirement” and that “a finding
of fact regarding a child’s incorrigibility . . . is not required.”
Montgomery, 577 U. S., at 211.
Third, Jones relatedly argues that Miller and Montgomery sought to ensure that life without parole for murderers
under 18 would be relatively rare. According to Jones, a
separate factual finding of permanent incorrigibility is necessary to achieve that goal.
But in Miller, the Court stated that a discretionary sentencing procedure—where the sentencer can consider the
defendant’s youth and has discretion to impose a lesser sentence than life without parole—would itself help make lifewithout-parole sentences “relatively rar[e ]” for murderers
under 18. 567 U. S., at 484, n. 10.
Importantly, in concluding that a discretionary sentencing procedure would help make life-without-parole sentences relatively rare, the Court relied on data, not speculation. The Court pointed to statistics from 15 States that
used discretionary sentencing regimes to show that, “when
given the choice, sentencers impose life without parole on
children relatively rarely.” Ibid.5 In light of those statistics, the Court reasoned that a discretionary sentencing
——————
5 See Cal. Penal Code Ann. §190.5 (West 2014); Ga. Code Ann. §16–5–
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procedure would make life-without-parole sentences relatively rare for juvenile offenders. But the Court did not suggest that the States with discretionary sentencing regimes
also required a separate factual finding of permanent incorrigibility, or that such a finding was necessary to make lifewithout-parole sentences for juvenile offenders relatively
rare. Therefore, to remain true to Miller’s reasoning, we
cannot now require a separate factual finding of permanent
incorrigibility. (Moreover, to reiterate, Montgomery explicitly stated that such a finding is not required.)
In sum, the Court has unequivocally stated that a separate factual finding of permanent incorrigibility is not required before a sentencer imposes a life-without-parole sentence on a murderer under 18. To borrow the apt words of
the Michigan Supreme Court: “Given that Montgomery expressly held that ‘Miller did not require trial courts to make
a finding of fact regarding a child’s incorrigibility,’ we likewise hold that Miller does not require trial courts to make
a finding of fact regarding a child’s incorrigibility.” People
v. Skinner, 502 Mich. 89, 122, 917 N. W. 2d 292, 309 (2018)
(citation omitted).
B
Even if a separate factual finding of permanent incorrigibility is not required, Jones alternatively contends that a
sentencer must at least provide an on-the-record sentencing
explanation with an “implicit finding” of permanent incorrigibility. Tr. of Oral Arg. 32; see id., at 6, 14. Jones argues
——————
1 (2011), §17–10–31 (2013); Ind. Code §35–50–2–3 (2009); Me. Rev. Stat.
Ann., Tit. 17–A, §1251 (2006); Md. Crim. Law Code Ann. §§2–201 to 2–
203, 2–304 (2012); Nev. Rev. Stat. §200.030 (2012); N. M. Stat. Ann.
§§31–18–13, 31–18–14, 31–18–15.2 (2010); N. D. Cent. Code Ann.
§§12.1–32–01, 12.1–32–09.1 (2012); Okla. Stat., Tit. 21, §§13.1, 701.9
(2011); R. I. Gen. Laws §11–23–2 (2002); S. C. Code Ann. §16–3–20
(2015); Tenn. Code Ann. §§39–13–202, 39–13–204, 39–13–207 (2018);
Utah Code §§76–3–206, 76–3–207 (2012); W. Va. Code Ann. §62–3–15
(Lexis 2014); Wis. Stat. §939.50 (2005), §973.014 (2007).
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that such an explanation is necessary to ensure that the
sentencer actually considers the defendant’s youth. And
Jones further asserts that the sentencing judge did not provide such an explanation at his resentencing.
We reject Jones’s alternative argument because an onthe-record sentencing explanation with an implicit finding
of permanent incorrigibility (i) is not necessary to ensure
that a sentencer considers a defendant’s youth, (ii) is not
required by or consistent with Miller, (iii) is not required by
or consistent with this Court’s analogous death penalty
precedents, and (iv) is not dictated by any consistent historical or contemporary sentencing practice in the States.
First, and most fundamentally, an on-the-record sentencing explanation is not necessary to ensure that a sentencer
considers a defendant’s youth. Jones’s argument to the contrary rests on the assumption that meaningful daylight exists between (i) a sentencer’s discretion to consider youth,
and (ii) the sentencer’s actual consideration of youth. But
if the sentencer has discretion to consider the defendant’s
youth, the sentencer necessarily will consider the defendant’s youth, especially if defense counsel advances an argument based on the defendant’s youth. Faced with a convicted murderer who was under 18 at the time of the offense
and with defense arguments focused on the defendant’s
youth, it would be all but impossible for a sentencer to avoid
considering that mitigating factor.6
——————
6 If defense counsel fails to make the sentencer aware of the defendant’s youth, it is theoretically conceivable (albeit still exceedingly unlikely in the real world) that the sentencer might somehow not be aware
of the defendant’s youth. But in that highly unlikely scenario, the defendant may have a potential ineffective-assistance-of-counsel claim, not
a Miller claim—just as defense counsel’s failure to raise relevant mitigating circumstances in a death penalty sentencing proceeding can constitute a potential ineffective-assistance-of-counsel problem, not a Woodson/Lockett/Eddings violation. Cf. Wiggins v. Smith, 539 U. S. 510,
533–538 (2003) (counsel in capital case was ineffective for failing to investigate and present mitigating evidence at sentencing); Williams v.
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It is true that one sentencer may weigh the defendant’s
youth differently than another sentencer or an appellate
court would, given the mix of all the facts and circumstances in a specific case. Some sentencers may decide that
a defendant’s youth supports a sentence less than life without parole. Other sentencers presented with the same facts
might decide that life without parole remains appropriate
despite the defendant’s youth. But the key point remains
that, in a case involving a murderer under 18, a sentencer
cannot avoid considering the defendant’s youth if the sentencer has discretion to consider that mitigating factor.7
Second, turning to precedent, an on-the-record sentencing explanation with an implicit finding of permanent incorrigibility is not required by or consistent with Miller.
The Court’s thorough opinion in Miller did not even hint at
requiring an on-the-record sentencing explanation with an
implicit finding of permanent incorrigibility. Miller highlighted 15 existing discretionary state sentencing systems
as examples of what was missing in the mandatory Alabama regime before the Court in that case. 567 U. S., at
484, n. 10. As the Court explained, those discretionary sentencing regimes ensured individualized consideration of
youth.
——————
Taylor, 529 U. S. 362, 395–398 (2000) (same).
7 This Court’s death penalty cases recognize a potential Eighth Amendment claim if the sentencer expressly refuses as a matter of law to consider relevant mitigating circumstances. See Eddings v. Oklahoma, 455
U. S. 104, 114–115 (1982). By analogy here, if a sentencer considering
life without parole for a murderer who was under 18 expressly refuses as
a matter of law to consider the defendant’s youth (as opposed to, for example, deeming the defendant’s youth to be outweighed by other factors
or deeming the defendant’s youth to be an insufficient reason to support
a lesser sentence under the facts of the case), then the defendant might
be able to raise an Eighth Amendment claim under the Court’s precedents. In any event, we need not explore that possibility because the
record here does not reflect that the sentencing judge refused as a matter
of law to consider Jones’s youth.
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But the Court did not suggest that those discretionary
sentencing regimes required some kind of sentencing explanation. Again, if the Miller Court believed that a sentencing explanation with an implicit finding of permanent incorrigibility was constitutionally necessary, the Court
easily could have and surely would have said so. But Miller
did not say a word about requiring some kind of particular
sentencing explanation with an implicit finding of permanent incorrigibility, as Montgomery later confirmed.
Third, and just as telling, an on-the-record sentencing explanation with an implicit finding of permanent incorrigibility is not required by or consistent with this Court’s
death penalty cases. Those cases demonstrate that an onthe-record sentencing explanation is not necessary to ensure that the sentencer considers relevant mitigating circumstances.
In a series of capital cases over the past 45 years, the
Court has required the sentencer to consider mitigating circumstances when deciding whether to impose the death
penalty. See Woodson, 428 U. S., at 303–305 (plurality
opinion); Lockett, 438 U. S., at 597–609 (plurality opinion);
Eddings, 455 U. S., at 113–115; see also Tennard v. Dretke,
542 U. S. 274, 285 (2004); Penry v. Lynaugh, 492 U. S. 302,
318–319 (1989).
But the Court has never required an on-the-record sentencing explanation or an implicit finding regarding those
mitigating circumstances. The reason is evident: Under the
discretionary death penalty sentencing procedure required
by cases such as Woodson, Lockett, and Eddings, the sentencer will necessarily consider relevant mitigating circumstances. A sentencing explanation is not necessary to ensure that the sentencer in death penalty cases considers the
relevant mitigating circumstances. It follows that a sentencing explanation is likewise not necessary to ensure that
the sentencer in juvenile life-without-parole cases considers
the defendant’s youth.
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Because the Constitution does not require an on-therecord explanation of mitigating circumstances by the sentencer in death penalty cases, it would be incongruous to require an on-the-record explanation of the mitigating circumstance of youth by the sentencer in life-without-parole
cases. Jones offers no persuasive answer for that incongruity in his argument.
Fourth, an on-the-record sentencing explanation with an
implicit finding of permanent incorrigibility is not dictated
by any historical or contemporary sentencing practice in the
States. To be sure, when a state judge imposes a sentence
of imprisonment, particularly a lengthy sentence, the judge
often will explain both the sentence and the judge’s evaluation of any mitigating circumstances. But many States traditionally have not legally required (and some States still
do not legally require) on-the-record explanations by the
sentencer. See, e.g., A. Campbell, Law of Sentencing §10:5,
pp. 473–480 (3d ed. 2004) (hereinafter Campbell). Indeed,
in some States, the jury is the sentencer for certain kinds of
crimes, and juries typically do not supply sentencing explanations. See generally King & Noble, Felony Jury Sentencing in Practice: A Three-State Study, 57 Vand. L. Rev. 885
(2004). Even when state law requires a sentencer to supply
reasons, many States do not impose a formulaic checklist of
topics or a magic-words requirement with respect to particular mitigating circumstances. And appellate courts do not
necessarily reverse merely because the sentencer could
have said more about mitigating circumstances. See Campbell 477; 22A Cal. Jur. 3d, Crim. Law: Posttrial Proceedings
§408, p. 234 (2017) (“[U]nless the record affirmatively reflects otherwise, the trial court will be deemed to have considered the relevant criteria, such as mitigating circumstances, enumerated in the sentencing rules”).
Those state practices matter here because, as the Court
explained in Montgomery, when “a new substantive rule of
constitutional law is established, this Court is careful to
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limit the scope of any attendant procedural requirement to
avoid intruding more than necessary upon the States’ sovereign administration of their criminal justice systems.”
577 U. S., at 211. So it is here. Because Montgomery directs
us to “avoid intruding more than necessary” upon the
States, ibid., and because a discretionary sentencing procedure suffices to ensure individualized consideration of a defendant’s youth, we should not now add still more procedural requirements.
In sum, Jones’s alternative argument fails. The Court’s
precedents do not require an on-the-record sentencing explanation with an implicit finding of permanent incorrigibility.
III
The Court’s decision today carefully follows both Miller
and Montgomery. The dissent nonetheless claims that we
are somehow implicitly overruling those decisions. We respectfully but firmly disagree: Today’s decision does not
overrule Miller or Montgomery. Miller held that a State
may not impose a mandatory life-without-parole sentence
on a murderer under 18. Today’s decision does not disturb
that holding. Montgomery later held that Miller applies retroactively on collateral review. Today’s decision likewise
does not disturb that holding.
We simply have a good-faith disagreement with the dissent over how to interpret Miller and Montgomery. That
kind of debate over how to interpret relevant precedents is
commonplace. Here, the dissent thinks that we are unduly
narrowing Miller and Montgomery. And we, by contrast,
think that the dissent would unduly broaden those decisions. The dissent draws inferences about what, in the dissent’s view, Miller and Montgomery “must have done” in order for the decisions to “make any sense.” Post, at 12
(opinion of SOTOMAYOR, J.). We instead rely on what Miller
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and Montgomery said—that is, their explicit language addressing the precise question before us and definitively rejecting any requirement of a finding of permanent incorrigibility.
Notwithstanding our disagreement about whether Miller
and Montgomery require a finding of permanent incorrigibility, we and the dissent both recognize that Miller and
Montgomery have been consequential. Miller’s discretionary sentencing procedure has resulted in numerous sentences less than life without parole for defendants who otherwise would have received mandatory life-without-parole
sentences. For example, in Miller resentencings in Mississippi where Jones was convicted and sentenced, Miller has
reduced life-without-parole sentences for murderers under
18 by about 75 percent. See The Campaign for the Fair
Sentencing of Youth, Tipping Point: A Majority of States
Abandon Life-Without-Parole Sentences for Children 7
(2018). Those statistics bear out Miller’s prediction: A discretionary sentencing procedure has indeed helped make
life-without-parole sentences for offenders under 18 “relatively rar[e ].” 567 U. S., at 484, n. 10.
Moreover, as a result of Montgomery, many homicide offenders under 18 who received life-without-parole sentences that were final before Miller have now obtained new
sentencing proceedings and have been sentenced to less
than life without parole.
Despite the significant changes wrought by Miller and
Montgomery, the dissent now wants more—an additional
constitutional requirement that the sentencer must make a
finding of permanent incorrigibility before sentencing a
murderer under 18 to life without parole. But to reiterate,
in Miller and Montgomery, the Court unequivocally stated
that such a finding is not required. And we will not now
rewrite those decisions to impose a requirement that the
Court twice rejected.
To be clear, our ruling on the legal issue presented here
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should not be construed as agreement or disagreement with
the sentence imposed against Jones. As this case again
demonstrates, any homicide, and particularly a homicide
committed by an individual under 18, is a horrific tragedy
for all involved and for all affected. Determining the proper
sentence in such a case raises profound questions of morality and social policy. The States, not the federal courts,
make those broad moral and policy judgments in the first
instance when enacting their sentencing laws. And state
sentencing judges and juries then determine the proper
sentence in individual cases in light of the facts and circumstances of the offense, and the background of the offender.
Under our precedents, this Court’s more limited role is to
safeguard the limits imposed by the Cruel and Unusual
Punishments Clause of the Eighth Amendment. The
Court’s precedents require a discretionary sentencing procedure in a case of this kind. The resentencing in Jones’s
case complied with those precedents because the sentence
was not mandatory and the trial judge had discretion to impose a lesser punishment in light of Jones’s youth. Moreover, this case does not properly present—and thus we do not
consider—any as-applied Eighth Amendment claim of disproportionality regarding Jones’s sentence. See Brief for
United States as Amicus Curiae 23; Harmelin v. Michigan,
501 U. S. 957, 996–1009 (1991) (Kennedy, J., concurring in
part and concurring in judgment).
Importantly, like Miller and Montgomery, our holding today does not preclude the States from imposing additional
sentencing limits in cases involving defendants under 18
convicted of murder. States may categorically prohibit life
without parole for all offenders under 18. Or States may
require sentencers to make extra factual findings before
sentencing an offender under 18 to life without parole. Or
States may direct sentencers to formally explain on the record why a life-without-parole sentence is appropriate not-
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withstanding the defendant’s youth. States may also establish rigorous proportionality or other substantive appellate
review of life-without-parole sentences. All of those options,
and others, remain available to the States. See generally J.
Sutton, 51 Imperfect Solutions (2018). Indeed, many States
have recently adopted one or more of those reforms. See,
e.g., Brief for Former West Virginia Delegate John Ellem
et al. as Amici Curiae in Mathena v. Malvo, O. T. 2019, No.
18–217, pp. 29–36. But the U. S. Constitution, as this
Court’s precedents have interpreted it, does not demand
those particular policy approaches.
Finally, our holding today is far from the last word on
whether Jones will receive relief from his sentence. Jones
contends that he has maintained a good record in prison
and that he is a different person now than he was when he
killed his grandfather. He articulates several moral and
policy arguments for why he should not be forced to spend
the rest of his life in prison. Our decision allows Jones to
present those arguments to the state officials authorized to
act on them, such as the state legislature, state courts, or
Governor. Those state avenues for sentencing relief remain
open to Jones, and they will remain open to him for years
to come.
*
*
*
We affirm the judgment of the Mississippi Court of Appeals.
It is so ordered.
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JUSTICE THOMAS, concurring in the judgment.
The Court correctly holds that the Eighth Amendment
does not require a finding that a minor be permanently incorrigible as a prerequisite to a sentence of life without parole. But in reaching that result, the majority adopts a
strained reading of Montgomery v. Louisiana, 577 U. S. 190
(2016), instead of outright admitting that it is irreconcilable
with Miller v. Alabama, 567 U. S. 460 (2012)—and the Constitution. The better approach is to be patently clear that
Montgomery was a “demonstrably erroneous” decision worthy of outright rejection. Gamble v. United States, 587 U. S.
___, ___ (2019) (THOMAS, J., concurring) (slip op., at 2).
I
Brett Jones, then 15, murdered his grandfather. At the
time of his trial and sentencing, Mississippi law automatically punished his crime with life without parole. A few
years later, however, this Court held that youthful offenders are constitutionally entitled to an “individualized sentencing” process. Miller, 567 U. S., at 465. The Mississippi
Supreme Court thus ordered a new hearing at which the
judge dutifully considered the factors “relevant to [Jones’]
culpability” before again sentencing him to life without parole. App. 149.
Jones appealed, citing yet another new decision—Montgomery—in which this Court held that Miller’s rule was
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“substantive” and hence had to be retroactively applied to
cases on collateral review. 577 U. S., at 212. Without more,
the fact that Miller was now retroactive did not help Jones,
as he had already received the “individualized” hearing Miller required. 567 U. S., at 465. Therefore, Jones argued
that Montgomery further required the sentencing judge to
“make a specific ‘finding’ that he is irretrievably depraved,
irreparably corrupt, or permanently incorrigible.” 285 So.
3d 626, 632 (Miss. App. 2017). That theory was not necessarily a stretch—as Montgomery explained that a life-without-parole sentence “violates the Eighth Amendment for a
child whose crime reflects ‘ “unfortunate yet transient immaturity.” ’ ” 577 U. S., at 208. But the Mississippi Court
of Appeals disagreed, noting that Montgomery also “stated
that ‘Miller did not require trial courts to make a finding of
fact regarding a child’s incorrigibility’ [or] ‘impose a formal
factfinding requirement.’ ” 285 So. 3d, at 632.
II
Miller and Montgomery are from the same lineage of precedent that refashions the Eighth Amendment to accommodate this Court’s views of juvenile justice.1 The similarities
end there, however, because the decisions cannot be reconciled.
A
Miller announced a purely procedural rule: A State may
not automatically sentence a juvenile to life without parole,
but must instead provide an individualized sentencing process. In reaching this conclusion, the Court explicitly cab——————
1 See, e.g., Roper v. Simmons, 543 U. S. 551, 556, 578 (2005) (prohibiting the execution of a (barely) juvenile murderer who had bragged that
his age would allow him to “ ‘get away with it’ ”); Graham v. Florida, 560
U. S. 48, 74 (2010) (prohibiting life-without-parole sentences for juvenile
nonhomicide offenders).
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ined its holding to cases in which the sentencer lacked “discretion to impose a different punishment.” Miller, 567
U. S., at 465; accord, e.g., id., at 479–480. Were there any
doubt that Miller focused only on the availability of individualized sentencing, the Court stressed that it was “not categorically bar[ring] a penalty for a class of offenders or type
of crime” but instead “mandat[ing] only that a sentencer follow a certain process.” Id., at 483.
Miller’s descriptions of its procedural holding track with
the opinion’s mode of analysis. At one point, for example,
Miller discussed a line of precedents that condition the
death penalty on an individualized sentencing process. Id.,
at 475–476. Reasoning by analogy, the Court explained
that “mandatory penalties” for juveniles “preclude a sentencer from taking account of an offender’s age and the
wealth of characteristics and circumstances attendant to
it.” Id., at 476. The Court also canvassed the jurisdictions
that had some form of mandatory life-without-parole, id., at
482–487, and nn. 9–10, 13–14, which would have been an
unusual detour if the opinion were concerned with anything
more than nondiscretionary punishments. And it declined
to “consider [the] alternative argument that the Eighth
Amendment requires a categorical bar on life without parole for juveniles.” Id., at 479.
B
This narrow holding became inconvenient when the
Court decided to apply Miller retroactively to prisoners
whose sentences were already final. Under the approach
announced in Teague v. Lane, 489 U. S. 288 (1989), Miller
could have been retroactive only if it were a “watershed”
rule of criminal procedure or a “substantive” rule, Beard v.
Banks, 542 U. S. 406, 416–419, and n. 7 (2004).
Precedent foreclosed the first option. Miller “mandate[d]
only that a sentencer follow a certain process” as a prereq-
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uisite to life without parole, 567 U. S., at 483, but this directive was hardly “watershed.” According to Teague, a procedural rule might have a claim to watershed status if it
were “ ‘ “implicit in the concept of ordered liberty.” ’ ” Banks,
542, U. S., at 417. So limited was this possibility that, in
“ ‘the years since Teague, we . . . rejected every claim that a
new rule satisfied the requirements for watershed status.’ ”
Ramos v. Louisiana, 590 U. S. ___, ___ (2020) (KAVANAUGH,
J., concurring in part) (slip op., at 16). Or in more concrete
terms, we repeatedly suggested that a rule might be watershed only if it were akin to a defendant’s right to counsel as
articulated in Gideon v. Wainwright, 372 U. S. 335 (1963).
See Banks, 542 U. S., at 417–418. Whatever Miller might
have done, its narrow rule about juvenile sentencing “ ‘ha[d]
none of the primacy and centrality of the rule adopted in
Gideon.’ ” Banks, 542 U. S., at 420.
Rather than accept what was plainly the case—that Miller was procedural, not watershed, and thus not retroactive—Montgomery proceeded to “rewrite” it into a substantive rule. 577 U. S., at 224 (Scalia, J., dissenting). Despite
acknowledging that “Miller’s holding has a procedural component,” the majority explained that this procedure was actually just a way “to implement a substantive guarantee.”
Id., at 209–210. This guarantee, according to Montgomery,
was that “all” juvenile offenders—except for a rare few
“whose crimes reflect permanent incorrigibility”—are categorically exempt from life without parole. Id., at 209.
That reimagined rule was substantive under our precedents. Substantive rules include those that “ ‘prohibi[t ] a
certain category of punishment for a class of defendants because of their status or offense.’ ” Banks, 542 U. S., at 416.
For example—a rule that “life without parole is an excessive sentence for children whose crimes reflect transient
immaturity.” Montgomery, 577 U. S., at 210. Montgomery
could not have been clearer that its rule transcended mere
procedure: “Even if a court considers a child’s age before
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sentencing him or her to a lifetime in prison, that sentence
still violates the Eighth Amendment for a child whose crime
reflects ‘ “unfortunate yet transient immaturity.” ’ ” Id., at
208.
The problem with this new rule is that it had little to do
with Miller. Through a feat of legerdemain, Montgomery
began by acknowledging that Miller did “ ‘not categorically
bar a penalty for a class of offenders or type of crime,’ ” yet
just three sentences later concluded that “Miller did bar life
without parole . . . for all but the rarest of juvenile offenders, those whose crimes reflect permanent incorrigibility.”
577 U. S., at 209. In a similar Janus-faced demonstration,
Montgomery reiterated Miller’s assurance that “trial courts
[need not] make a finding of fact regarding a child’s incorrigibility,” yet decided that “Miller drew a line between children whose crimes reflect transient immaturity and those
rare children whose crimes reflect irreparable corruption.”
577 U. S., at 209–211.2 These statements cannot be reconciled.
C
Just as the procedural rule of Miller created problems for
the majority in Montgomery, the substantive rule of Montgomery creates problems for the majority in this case. If
——————
2 The Court’s language in this line of precedents is notable. When addressing juvenile murderers, this Court has stated that “ ‘children are
different’ ” and that courts must consider “a child’s lesser culpability.”
Montgomery, 577 U. S., at 207–208 (emphasis added). And yet, when
assessing the Court-created right of an individual of the same age to seek
an abortion, Members of this Court take pains to emphasize a “young
woman’s” right to choose. See, e.g., Lambert v. Wicklund, 520 U. S. 292,
301 (1997) (Stevens, J., joined by Ginsburg and BREYER, JJ., concurring
in judgment) (emphasis added); Planned Parenthood of Southeastern Pa.
v. Casey, 505 U. S. 833, 899 (1992) (joint opinion of O’Connor, Kennedy,
and Souter, JJ.); Ohio v. Akron Center for Reproductive Health, 497 U. S.
502, 532 (1990) (Blackmun, J., joined by Brennan and Marshall, JJ., dissenting). It is curious how the Court’s view of the maturity of minors
ebbs and flows depending on the issue.
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Montgomery is correct about the existence of a concrete
class of offenders who—as a matter of fundamental constitutional law—are categorically exempt from a sentence of
life without parole, then there must be a determination as
to whether Jones falls within that protected class. Otherwise, the “line” Miller ostensibly “drew . . . between children
whose crimes reflect transient immaturity and those rare
children whose crimes reflect irreparable corruption” is
more fanciful than real. Montgomery, 577 U. S., at 209.
Sure enough, this Court has often demanded factual findings when it comes to other classes of criminals that this
Court has declared categorically exempt from certain punishments. See, e.g., Moore v. Texas, 586 U. S. ___, ___ (2019)
(per curiam) (slip op., at 10) (finding that an offender “ha[d]
shown [that] he is a person with intellectual disability”);
Madison v. Alabama, 586 U. S. ___, ___, ___–___ (2019) (slip
op., at 8, 17–18) (vacating and remanding “for renewed consideration” of the record after a state court “found [a prisoner] mentally competent” and thus eligible for execution).
I doubt that a majority of this Court would tolerate the execution of an offender who alleges insanity or intellectual
disability absent a satisfactory finding to the contrary.
In response, the majority suggests that insanity and intellectual disability are legitimate “eligibility criteri[a]” because they are easy to evaluate, whereas “permanent incorrigibility . . . ‘is difficult even for expert psychologists to
[assess].’ ” Ante, at 8. This notion that the former categories are clear cut and predictable might come as news to the
States that have spent years chasing the ever-evolving definitions of mental incompetence promulgated by this Court
and its preferred experts. See, e.g., Moore, 586 U. S., at ___–
___ (slip op., at 2–10); Moore v. Texas, 581 U. S. ___, ___,
___–___ (2017) (slip op., at 2, 5–18) (courts must heed “the
force of the medical community’s consensus”); Hall v. Florida, 572 U. S. 701, 724 (2014). I trust, however, that future
decisions will contain simple and static rules.
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D
Montgomery’s creation of a categorical exemption for certain offenders thus leaves us with two obvious options.
First, we could follow Montgomery’s logic and hold that the
“legality” of Jones’ sentence turns on whether his crime in
fact “reflect[s] permanent incorrigibility.” 577 U. S., at 205,
209. Or we could just acknowledge that Montgomery had
no basis in law or the Constitution.
The majority, however, selects a third way: Overrule
Montgomery in substance but not in name. The opinion
candidly admits both that Miller’s rule was “procedural”
and that Montgomery “ma[de] the rule retroactive.” Ante,
at 9, 11–12. The only way to reconcile these statements
with the bottom-line judgment in this case—that Jones is
not entitled to a determination whether he falls within a
constitutionally protected category of offenders—is to reject
Montgomery. And sure enough, the majority does just that,
albeit in a footnote. See ante, at 12, n. 4 (explaining that
Montgomery is “in tension” with many other decisions). But
because Montgomery’s freewheeling approach to the law is
ripe for abuse, the majority’s whisper is worth restating
above the line: Montgomery gave a good-for-one-ride ticket
to a class of juvenile offenders, and its errors will never be
repeated.
Firm condemnation of Montgomery is particularly appropriate because this Court is unable to fully repair the damage it has caused. Although the majority closes the door to
courts following Montgomery in the future, in doing so it
tacitly admits that the horses have already left the barn:
“[M]ost offenders who could seek collateral review as a result of Montgomery have done so.” Ante, at 12, n. 4. Today’s
judgment thus offers cold comfort to the States that have
already faced the unenviable choice between “permitting juvenile homicide offenders to be considered for parole” and
relitigating murder sentences long after the fact. Montgomery, 577 U. S., at 212; see also id., at 226–227 (Scalia, J.,
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dissenting). The least we can do is to fully own up to Montgomery’s sins.
The majority also largely leaves untouched Montgomery’s
violation of the rule that the Constitution “ ‘ leaves the unavoidably moral question of who “deserves” a particular
nonprohibited method of punishment to the judgment of the
legislatures that authorize the penalty. ’ ” Miller, 567 U. S.,
at 504 (THOMAS, J., dissenting). When the Eighth Amendment was enacted, juveniles even younger than Jones could
be tried as adults, and mandatory death sentences were
available. See id., at 503, n. 2. “It is therefore implausible
that a [15]-year-old’s . . . prison sentence—of any length,
with or without parole—would have been viewed as cruel
and unusual.” Ibid. By failing to condemn Montgomery’s
expansion of Miller to an entire category of individuals, the
majority blesses yet another step “on the path to further judicial displacement of the legislative role in prescribing appropriate punishment for crime.” 567 U. S., at 500
(ROBERTS, C. J., dissenting).
Finally, I would expressly reject the portion of Montgomery that “purported to constitutionalize” the substantive exception “so that it would apply in [the petitioner’s] state
court proceeding.” Brief for Jonathan F. Mitchell et al. as
Amici Curiae in Edwards v. Vannoy, O. T. 2020, No. 19–
5807, pp. 5–6 (emphasis deleted). Despite this Court’s
longstanding recognition that “the Constitution neither
prohibits nor requires retrospective effect,” Linkletter v.
Walker, 381 U. S. 618, 629 (1965); cf. Teague, 489 U. S., at
302–310 (plurality opinion) (narrowing Linkletter even further), the Montgomery Court demanded that the Louisiana
courts “recognize [Miller’s] retroactive effect.” 577 U. S., at
200, 205. That improper intrusion on state postconviction
review is also worth correcting.
*
*
*
Today’s majority labors mightily to avoid confronting the
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tension between Miller and Montgomery. But though the
Court purports to leave Montgomery’s holding intact, it recognizes that Montgomery’s analysis is untenable and not to
be repeated. It would be simpler to reject Montgomery in
both name and substance.
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JUSTICE SOTOMAYOR, with whom JUSTICE BREYER and
JUSTICE KAGAN join, dissenting.
Today, the Court guts Miller v. Alabama, 567 U. S. 460
(2012), and Montgomery v. Louisiana, 577 U. S. 190 (2016).
Contrary to explicit holdings in both decisions, the majority
claims that the Eighth Amendment permits juvenile offenders convicted of homicide to be sentenced to life without parole (LWOP) as long as “the sentence is not mandatory and
the sentencer therefore has discretion to impose a lesser
punishment.” Ante, at 1. In the Court’s view, a sentencer
never need determine, even implicitly, whether a juvenile
convicted of homicide is one of “those rare children whose
crimes reflect irreparable corruption.” Montgomery, 577
U. S., at 209. Even if the juvenile’s crime reflects “ ‘unfortunate yet transient immaturity,’ ” Miller, 567 U. S., at 479,
he can be sentenced to die in prison.
This conclusion would come as a shock to the Courts in
Miller and Montgomery. Miller’s essential holding is that
“a lifetime in prison is a disproportionate sentence for all
but the rarest children, those whose crimes reflect ‘irreparable corruption.’ ” Montgomery, 577 U. S., at 195 (quoting
Miller, 567 U. S., at 479–480). Sentencing discretion is
“necessary to separate those juveniles who may be sentenced to life without parole from those who may not,”
Montgomery, 577 U. S., at 210, but it is far from sufficient.
A sentencer must actually “make th[e] judgment” that the
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juvenile in question is one of those rare children for whom
LWOP is a constitutionally permissible sentence. Miller,
567 U. S., at 480. The Court has thus expressly rejected the
notion that sentencing discretion, alone, suffices: “Even if a
court considers a child’s age before sentencing him or her to
a lifetime in prison, that sentence still violates the Eighth
Amendment for a child whose crime reflects unfortunate
yet transient immaturity.” Montgomery, 577 U. S., at 208
(internal quotation marks omitted).
Today, however, the Court reduces Miller to a decision
requiring “just a discretionary sentencing procedure where
youth [is] considered.” Ante, at 11. Such an abrupt break
from precedent demands “special justification.” Ramos v.
Louisiana, 590 U. S. ___, ___ (2020) (KAVANAUGH, J., concurring in part) (slip op., at 6) (internal quotation marks
omitted). The Court offers none. Instead, the Court attempts to circumvent stare decisis principles by claiming
that “[t]he Court’s decision today carefully follows both Miller and Montgomery.” Ante, at 19. The Court is fooling no
one. Because I cannot countenance the Court’s abandonment of Miller and Montgomery, I dissent.
I
Time and again, this Court has recognized that “children
are constitutionally different from adults for purposes of
sentencing.” Miller, 567 U. S., at 471. In Roper v. Simmons, 543 U. S. 551 (2005), the Court held that the Eighth
Amendment forbids sentencing children to death because
“[c]apital punishment must be limited to those offenders . . .
whose extreme culpability makes them the most deserving
of execution.” Id., at 568 (internal quotation marks omitted). Juvenile offenders “cannot with reliability be classified among the worst offenders” for several reasons. Id., at
569. First, “as any parent knows,” and as scientific and sociological studies have confirmed, juveniles are less mature
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and responsible than adults, which “often result[s] in impetuous and ill-considered actions and decisions.” Ibid. (internal quotation marks omitted). Second, juveniles are
“more vulnerable or susceptible to negative influences and
outside pressures” and “have less control . . . over their own
environment.” Ibid. Finally, “the character of a juvenile”
is “more transitory” than that of an adult. Id., at 570. “[A]s
individuals mature, the impetuousness and recklessness
that may dominate in younger years can subside.” Ibid. (internal quotation marks omitted). Weighed against these
“signature qualities of youth,” the penological justifications
for the death penalty collapse. Id., at 570–571 (internal
quotation marks omitted).
Next, in Graham v. Florida, 560 U. S. 48 (2010), this
Court held that “[t]he Constitution prohibits the imposition
of a life without parole sentence on a juvenile offender who
did not commit homicide.” Id., at 82. “To justify life without
parole on the assumption that the juvenile offender forever
will be a danger to society requires the sentencer to make a
judgment that the juvenile is incorrigible.” Id., at 72. But
“incorrigibility is inconsistent with youth.” Id., at 73 (internal quotation marks omitted). Rather, “[m]aturity can lead
to that considered reflection which is the foundation for remorse, renewal, and rehabilitation.” Id., at 79. Graham
therefore insisted that sentencers not deprive juvenile nonhomicide offenders “of the opportunity to achieve maturity . . . and self-recognition of human worth and potential” by sentencing them to die in prison. Ibid.
In Miller, this Court extended Graham’s logic to juveniles
convicted of homicide. Miller recognized that “none of what
[Graham] said about children . . . is crime-specific.” 567
U. S., at 473. Thus, taking Graham as its “foundation
stone,” Miller reiterated that “the distinctive attributes of
youth diminish the penological justifications for imposing
the harshest sentences on juvenile offenders, even when
they commit terrible crimes.” 567 U. S., at 470–471, n. 4,
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472. Miller emphasized that LWOP is an “ ‘especially harsh
punishment for a juvenile.’ ” Id., at 475 (quoting Graham,
560 U. S., at 70). “Imprisoning an offender until he dies
alters the remainder of his life ‘by a forfeiture that is irrevocable.’ ” 567 U. S., at 474–475 (quoting Graham, 560 U. S.,
at 69). It is the “denial of hope” itself. Id., at 70 (internal
quotation marks omitted).
Miller stopped short of prohibiting LWOP for all juveniles
convicted of homicide. Instead, it required sentencers to
distinguish “between the juvenile offender whose crime reflects unfortunate and transient immaturity, and the rare
juvenile offender whose crime reflects irreparable corruption.” 567 U. S., at 479–480 (internal quotation marks
omitted). Only those rare few in the latter category are constitutionally eligible for LWOP under Miller. As such, before imposing a sentence of LWOP, a sentencer must actually “make that judgment,” and make it correctly. Id., at
480; see Adams v. Alabama, 578 U. S. 994, 999 (2016)
(SOTOMAYOR, J., concurring in decision to grant, vacate,
and remand).
Finally, in Montgomery, this Court confirmed the substantive nature of Miller’s prohibition on LWOP for most
juveniles. Montgomery held that Miller applies retroactively in cases on collateral review because it “rendered life
without parole an unconstitutional penalty for . . . juvenile
offenders whose crimes reflect the transient immaturity of
youth.” 577 U. S., at 208. Under the retroactivity doctrine
in Teague v. Lane, 489 U. S. 288 (1989), a new constitutional rule is considered “substantive,” and thus retroactive, if it “alters the range of conduct or the class of persons
that the law punishes.” Montgomery, 577 U. S., at 206 (internal quotation marks omitted); see Teague, 489 U. S., at
311 (plurality opinion). A procedural rule, on the other
hand, “regulate[s] only the manner of determining the defendant’s culpability.” Montgomery, 577 U. S., at 206 (emphasis deleted; internal quotation marks omitted). Such

Cite as: 593 U. S. ____ (2021)

5

SOTOMAYOR, J., dissenting

rules generally have not applied retroactively. Id., at 198.
Montgomery recognized that Miller “has a procedural
component,” in that “[a] hearing where ‘youth and its attendant characteristics’ are considered as sentencing factors is necessary to separate those juveniles who may be
sentenced to life without parole from those who may not.”
577 U. S., at 209–210 (quoting Miller, 567 U. S., at 465).
The Court made clear, however, that “[t]he hearing does not
replace . . . Miller’s substantive holding that life without parole is an excessive sentence for children whose crimes reflect transient immaturity.” 577 U. S., at 210. Rather, the
hearing “gives effect” to Miller’s prohibition on LWOP by
“enabl[ing] a prisoner to show that he falls within the category of persons whom the law may no longer punish [with
LWOP].” 577 U. S., at 210. Thus, under Miller, juvenile
offenders “must be given the opportunity to show their
crime did not reflect irreparable corruption; and, if it did
not, their hope for some years of life outside prison walls
must be restored.” 577 U. S., at 213.
II
A
Today, the Court distorts Miller and Montgomery beyond
recognition. According to the majority, “a State’s discretionary sentencing system is both constitutionally necessary and constitutionally sufficient” for a State to sentence
a juvenile convicted of homicide to LWOP. Ante, at 5. “[S]o
long as the sentencer has discretion to ‘consider the mitigating qualities of youth’ and impose a lesser punishment,”
any juvenile convicted of homicide may be sentenced to
LWOP, even if his crime reflects transient immaturity.
Ante, at 7 (quoting Miller, 567 U. S., at 476). It does not
matter whether the sentencer meaningfully considers
youth: The Court assumes it will, see ante, at 15, but ultimately, the mere existence of “a discretionary sentencing
procedure suffices,” ante, at 19.

6

JONES v. MISSISSIPPI
SOTOMAYOR, J., dissenting

The Court rests its conclusion on Montgomery’s modest
statement that “Miller did not impose a formal factfinding
requirement,” and so “a finding of fact regarding a child’s
incorrigibility . . . is not required.” 577 U. S., at 211. This
statement is the linchpin of the Court’s opinion. See ante,
at 2, 5, 7, 11–14. As the Court quietly admits in a footnote,
however, Montgomery went on to clarify that the fact “[t]hat
Miller did not impose a formal factfinding requirement does
not leave States free to sentence a child whose crime reflects transient immaturity to life without parole. To the
contrary, Miller established that this punishment is disproportionate under the Eighth Amendment.” Montgomery,
577 U. S., at 211; see ante, at 7–8, n. 2 (quoting the same).
Montgomery was equally explicit elsewhere: “Miller . . .
did more than require a sentencer to consider a juvenile offender’s youth before imposing life without parole.” 577
U. S., at 208. Sentencing discretion and “[a] hearing where
‘youth and its attendant characteristics’ are considered as
sentencing factors” are necessary to “giv[e] effect to Miller’s
substantive holding that life without parole is an excessive
sentence for children whose crimes reflect transient immaturity,” but they “d[o] not replace” it. Id., at 210. “Even if
a court considers a child’s age before sentencing him or her
to a lifetime in prison, that sentence still violates the Eighth
Amendment for a child whose crime reflects ‘ “unfortunate
yet transient immaturity.” ’ ” Id., at 208. If a juvenile offender’s crime “did not reflect irreparable corruption,” his
“hope for some years of life outside prison walls must be restored.” Id., at 213. The Court today never addresses Montgomery’s clear articulation of Miller’s essential holding.
The lone statement on which the Court fixates recognizes
only that Miller does not mandate a particular procedure
for considering a defendant’s youth or explaining the sentencer’s decision. Miller certainly does not require sentencers to invoke any magic words. Using this procedural
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flexibility, States have adopted different approaches to Miller’s inquiry. For instance, in some States, the prosecution
must prove that a juvenile offender is permanently incorrigible beyond a reasonable doubt; in others, the sentencing
judge must make a formal finding of irreparable corruption
on the record. See Brief for American Bar Association as
Amicus Curiae 14–15, 19–21. As the Court correctly notes,
Miller does not require any one of “those particular policy
approaches.” Ante, at 22.
What is necessary, however, is “that a sentencer decide
whether the juvenile offender before it is a child whose
crimes reflect transient immaturity or is one of those rare
children whose crimes reflect irreparable corruption.” Tatum v. Arizona, 580 U. S. ___, ___ (2016) (SOTOMAYOR, J.,
concurring in decision to grant, vacate, and remand) (slip
op., at 3) (internal quotation marks omitted). That is all
petitioner Brett Jones seeks. See Tr. of Oral Arg. 6 (“On the
most fundamental level . . . what we need is a sentencing
judge who understands that permanent incorrigibility is
the dispositive rule and determines whether the defendant
fits within that rule. And there are any number of ways
that it could be done”); Brief for Petitioner 31 (challenging
the “failure to find in any form whether Brett is permanently incorrigible”). As JUSTICE THOMAS recognizes,
“there must be a determination as to whether Jones falls
within th[e] protected class” of children who are ineligible
for LWOP. Ante, at 6 (opinion concurring in judgment).
Otherwise, the line between those who may be sentenced to
LWOP and those who may not “is more fanciful than real.”
Ibid.
The Court attempts to paper over its mischaracterization
of Miller and Montgomery in several ways. First, it claims
that Miller barred only “mandatory life-without-parole sentences,” not “discretionary life-without-parole sentences.”
Ante, at 4. Miller did prohibit mandatory LWOP sentences
for juveniles. See 567 U. S., at 465. To say that Miller is
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limited to mandatory LWOP sentences, however, is to ignore half of its reasoning. Miller relied on “the confluence
of . . . two lines of precedent.” Id., at 470. In one line of
cases, the Court had interpreted the Eighth Amendment to
require that sentencers make individualized, discretionary
decisions when imposing the death penalty. For instance,
in Lockett v. Ohio, 438 U. S. 586 (1978), a plurality of the
Court concluded that “the sentencer, in all but the rarest
kind of capital case, [can]not be precluded from considering,
as a mitigating factor, any aspect of a defendant’s character
or record and any of the circumstances of the offense.” Id.,
at 604 (emphasis deleted; footnote omitted). Miller explained that mandatory LWOP sentences violate “individualized sentencing cases” like Lockett because they “preclude
a sentencer from taking account of an offender’s age and the
wealth of characteristics and circumstances attendant to
it.” 567 U. S., at 476–477.
The Court now pretends that Miller’s reasoning ended
there. It insists that all Miller required was “a sentencing
procedure similar to the procedure that this Court has required for the individualized consideration of mitigating
circumstances in capital cases such as Woodson v. North
Carolina, 428 U. S. 280, 303–305 (1976) (plurality opinion),
Lockett v. Ohio, 438 U. S. 586, 597–609 (1978) (plurality
opinion), and Eddings v. Oklahoma, 455 U. S. 104, 113–115
(1982).” Ante, at 9. Reading that conclusion, one would expect Miller to have announced that it rested solely on those
cases.
Miller was clear, however, that it drew primarily from a
different line of precedent headed by Roper and Graham,
which “adopted categorical bans on sentencing practices
based on mismatches between the culpability of a class of
offenders and the severity of a penalty,” regardless of the
procedures used to impose the sentences. Miller, 567 U. S.,
at 470. These cases set forth a substantive proportionality
principle that the individualized-sentencing cases did not:
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“[L]ife-without-parole sentences, like capital punishment,
may violate the Eighth Amendment when imposed on children” because “the characteristics of youth, and the way
they weaken rationales for punishment, can render a lifewithout-parole sentence disproportionate.” Id., at 473.
Mandatory and discretionary sentencing schemes alike
can produce disproportionate sentences. Regardless of how
it is imposed, a juvenile death sentence is unconstitutional
under Roper, and a juvenile sentence of LWOP for a nonhomicide offense is unconstitutional under Graham. See
Roper, 543 U. S., at 575 (holding “that the death penalty
cannot be imposed upon juvenile offenders”); Graham, 560
U. S., at 74 (drawing a “clear line” against “life without parole for juvenile nonhomicide offenders”). So, too, with Miller: No set of discretionary sentencing procedures can render a sentence of LWOP constitutional for a juvenile whose
crime reflects “unfortunate yet transient immaturity.” 567
U. S., at 479 (internal quotation marks omitted).
The Court claims that Miller relied on Roper and Graham
“for a simple proposition: Youth matters in sentencing.”
Ante, at 10. That is true, but the Court conflates two ways
in which youth matters. When Miller was decided, the
Court’s individualized-sentencing cases had already firmly
established “that a defendant’s youth is a relevant mitigating circumstance that must be within the effective reach of
a capital sentencing jury.” Johnson v. Texas, 509 U. S. 350,
367 (1993); see also Eddings v. Oklahoma, 455 U. S. 104,
116 (1982) (requiring that sentencers consider “the chronological age of a minor” and “the background and mental and
emotional development of a youthful defendant”). The Miller Court thus did not need to cite Roper and Graham as a
separate “stran[d] of precedent,” Miller, 567 U. S., at 470,
for that long-recognized proposition. It drew on Roper and
Graham instead to set a substantive limit on the imposition
of LWOP on juvenile offenders, even when they commit
homicide. The Court today reverses course and concludes
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that youth does not matter in this way.
Next, the Court exaggerates the meaning of two statements from Miller, arguing that it “mandated ‘only that a
sentencer follow a certain process,’ ” rather than “ ‘categorically bar[ring] a penalty for a class of offenders or type of
crime[,] as, for example, we did in Roper or Graham.’ ” Ante,
at 7, 10 (quoting Miller, 567 U. S., at 483). Again, Montgomery already rejected this misinterpretation: “Miller, it
is true, did not bar a punishment for all juvenile offenders,”
or all juvenile offenders convicted of certain crimes, “as the
Court did in Roper or Graham.” 577 U. S., at 209. “Miller
did bar life without parole, however, for all but the rarest of
juvenile offenders, those whose crimes reflect permanent
incorrigibility.” Ibid. To “separate those juveniles who may
be sentenced to life without parole from those who may
not,” as Miller requires, sentencers must follow a certain
process: conducting a “hearing where ‘youth and its attendant characteristics’ are considered.” 577 U. S., at 210.
That process is not an end in itself. Rather, it “gives effect
to Miller’s substantive holding that life without parole is an
excessive sentence for children whose crimes reflect transient immaturity.” Ibid.
Finally, the Court argues that Miller offered nothing
more than a prediction that “a discretionary sentencing procedure would help make life-without-parole sentences relatively rare.” Ante, at 13. Miller’s substantive rule was not
a prediction. Rather, Miller held that juvenile LWOP sentences must be rare because it is only “the rare juvenile offender whose crime reflects irreparable corruption.” 567
U. S., at 479–480 (internal quotation marks omitted).
Simply put, there are very few juveniles for whom the “ ‘signature qualities’ ” of youth do not undermine the penological justifications for LWOP. Id., at 476. Youth is “a time of
immaturity, irresponsibility, impetuousness, and recklessness,” and, almost invariably, those “qualities are all tran-
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sient.” Ibid. (internal quotation marks and brackets omitted).
In any event, the data since Miller prove that sentencing
discretion alone will not make LWOP a rare sentence for
juvenile offenders. Even after Montgomery, Mississippi
courts require only that a sentencer consider youth-related
factors “in a non-arbitrary fashion” before imposing a sentence of LWOP. See, e.g., Miller v. State, ___ So. 3d ___, ___,
2020 WL 2892820, *5 (Miss. App., June 2, 2020). Unbound
by Miller’s essential holding, more than a quarter of Mississippi’s resentencings have resulted in the reimposition of
LWOP. See Brief for Juvenile Law Center et al. as Amici
Curiae 20.1
Pennsylvania, in contrast, has recognized that “Miller requires far more than mere consideration of an offender’s
age,” as “a life-without-parole sentence imposed on a juvenile is illegal” unless “the defendant will forever be incorrigible, without any hope for rehabilitation.” Commonwealth
v. Batts, 640 Pa. 401, 440, 444, 163 A. 3d 410, 433, 435
(2017). Pennsylvania has adopted a number of procedures
to guide sentencing courts in applying Miller’s rule, including a presumption against juvenile LWOP that the State
must rebut through proof beyond a reasonable doubt. 640
Pa., at 476, 163 A. 3d, at 454–455. Fewer than 2 percent of
resentencings in Pennsylvania have resulted in the reimposition of LWOP. See The Campaign for the Fair Sentencing
of Youth, Tipping Point: A Majority of States Abandon LifeWithout-Parole Sentences for Children 7 (2018) (Tipping
——————
1 Elsewhere, the numbers are even more alarming. Like Mississippi
courts, Louisiana courts have concluded that “Miller requires the sentencing court to consider an offender’s youth and attendant characteristics as mitigating circumstances.” State v. Keith, 51,389, p. 3 (La. App.
2 Cir. 6/21/17), 223 So. 3d 767, 770. As of 2020, Louisiana has imposed
LWOP on an astonishing 57 percent of eligible juvenile offenders since
Miller was decided. See Louisiana Center for Children’s Rights, Louisiana’s Compliance with Miller v. Alabama 1 (2020).
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Point).
These States’ experiences show that juvenile LWOP sentences will not be rare simply by virtue of sentencing discretion. Sentencers will not “necessarily . . . consider the
defendant’s youth,” ante, at 15, and they certainly will not
necessarily conduct Miller’s essential inquiry. If sentencing
discretion is all that is required, far too many juvenile offenders will be sentenced to die in prison.2
B
The Court’s misreading of Miller and Montgomery is egregious enough on its own. The Court twists precedent even
further, however, by distorting Miller in a way that cannot
be reconciled with Montgomery’s holding that Miller applies
retroactively under the Teague doctrine. See ante, at 7
(opinion of THOMAS, J.). That doctrine divides new rules of
constitutional law into two categories: substantive and procedural. As noted above, Montgomery held that Miller applies retroactively based solely on “Teague’s first exception
for substantive rules.” 577 U. S., at 200. For Montgomery
to make any sense, then, Miller must have done more than
mandate a certain procedure. Rather, it “eliminated a
State’s power to . . . impose a given punishment.” 577 U. S.,
——————
2 The harm from these sentences will not fall equally. The racial disparities in juvenile LWOP sentencing are stark: 70 percent of all youths
sentenced to LWOP are children of color. See Tipping Point 10; see also
Brief for Juvenile Law Center et al. as Amici Curiae 21 (reporting that
“[i]n the years before Graham and Miller, courts sentenced Black juvenile offenders to life imprisonment without parole ten times more often
than white offenders”); Mills, Dorn, & Hritz, Juvenile Life Without Parole in Law and Practice: Chronicling the Rapid Change Underway, 65
Am. U. L. Rev. 535, 579–580 (2016) (“Non-whites are overrepresented
among the JLWOP population in ways perhaps unseen in any other aspect of our criminal justice system”). The trend has worsened since Miller v. Alabama, 567 U. S. 460 (2012): 72 percent of children sentenced to
LWOP after Miller were Black, compared to 61 percent of children sentenced before Miller. Tipping Point 10.
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at 201.3
Today, however, the Court transforms Miller into a decision requiring only a “discretionary sentencing procedure.”
Ante, at 19. At the same time, the Court insists that it “does
not disturb” Montgomery’s holding “that Miller applies retroactively on collateral review.” Ante, at 19. In other
words, the Court rewrites Miller into a procedural rule and,
paradoxically, maintains that Miller was nevertheless “substantive for retroactivity purposes.” Ante, at 11.
That explanation undoes Teague’s distinction between
substantive and procedural rules. If a rule that requires
only a sentencing procedure is substantive for retroactivity
purposes, then this Court has improperly classified numerous sentencing rules as procedural. To take one example,
in Mills v. Maryland, 486 U. S. 367 (1988), this Court invalidated a capital sentencing procedure requiring jurors to
disregard mitigating factors that were not found unanimously. That holding was procedural because it altered
only “the range of permissible methods for determining
whether a defendant’s conduct is punishable by death.”
Schriro v. Summerlin, 542 U. S. 348, 353 (2004). Under the
Court’s logic today, however, the rule in Mills and other
rules of sentencing procedure should have applied retroactively, even though the Court has held that they do not. See
——————
3 JUSTICE THOMAS agrees that Montgomery mandates such a reading of
Miller, but he claims that Miller itself did not establish a substantive
rule. See ante, at 2–5. That is incorrect. As discussed, Miller prohibited
mandatory LWOP sentences not only because mandatory sentencing precludes individualized consideration of a juvenile’s youth, but also because “such a scheme poses too great a risk of disproportionate punishment.” 567 U. S., at 479. Applying the principles of proportionality set
forth in Roper and Graham, Miller “rendered life without parole an unconstitutional penalty for a class of defendants because of their status[,]
that is, juvenile offenders whose crimes reflect the transient immaturity
of youth.” Montgomery, 577 U. S., at 208 (internal quotation marks omitted). As a result, “Miller is no less substantive than are Roper and Graham.” Id., at 209.
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Beard v. Banks, 542 U. S. 406, 416–417 (2004) (holding that
Mills announced a procedural rule); Schriro, 542 U. S., at
354 (treating as procedural the rule set forth in Ring v. Arizona, 536 U. S. 584 (2002), that a jury, rather than a judge,
must find aggravating circumstances necessary for the imposition of the death penalty). If future litigants make such
arguments, it will be because the Court’s contortion of Miller and Montgomery paves the way for them to do so.
C
Rather than read Miller and Montgomery fairly, the
Court reprises Justice Scalia’s dissenting view in Montgomery that Miller requires only a “youth-protective procedure.”
577 U. S., at 225 (emphasis deleted). Justice Scalia’s view
did not prevail, however. Montgomery’s interpretation of
Miller is binding precedent, just as Miller itself is.
Any doubts the Court may harbor about the merits of
those decisions do not justify overruling them. See June
Medical Services L. L. C. v. Russo, 591 U. S. ___, ___ (2020)
(ROBERTS, C. J., concurring in judgment) (slip op., at 3)
(“[F]or precedent to mean anything, the doctrine must give
way only to a rationale that goes beyond whether the case
was decided correctly”). As this Court has consistently reiterated, “a departure from precedent demands special justification.” Gamble v. United States, 587 U. S. ___, ___
(2019) (slip op., at 11) (internal quotation marks omitted);
accord, Kisor v. Wilkie, 588 U. S. ___, ___–___ (2019) (slip
op., at 25–26); Kimble v. Marvel Entertainment, LLC, 576
U. S. 446, 455–456 (2015).
The Court offers no such justification today. Nor could it.
The traditional stare decisis factors include the quality of
the precedent’s reasoning, its consistency with other decisions, legal and factual developments since the precedent
was decided, and its workability. See Ramos, 590 U. S., at
___ (opinion of KAVANAUGH, J.) (slip op., at 7). None supports overturning Miller or Montgomery. As explained
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above, those decisions are firmly rooted in two lines of precedent and fundamental principles of proportionality.4 Subsequent legal and factual developments have reinforced
their reasoning. Fifteen state courts of last resort, for instance, have recognized that Miller announced a substantive rule barring LWOP for any juvenile whose crime does
not reflect permanent incorrigibility. See Reply Brief 18,
n. 6. Twenty States and the District of Columbia have
changed their policies to prohibit LWOP sentences for all
juvenile offenders, including a number of States that “had
discretionary sentencing schemes or a mixture of both mandatory and discretionary sentences.” Brief for Former West
Virginia Delegate John Ellem et al. as Amici Curiae in
Mathena v. Malvo, O. T. 2019, No. 18–217, pp. 34–35; S.
256, 133d Gen. Assembly (Ohio 2020); Va. Code Ann. §53.1–
165.1 (2020). Finally, Miller and Montgomery have not
proved unworkable: To the contrary, they have spurred reforms across the country while “avoid[ing] intruding more
than necessary upon the States’ sovereign administration
of their criminal justice systems.” Montgomery, 577 U. S.,
at 211. Requiring sentencers to make an explicit or implicit
determination of permanent incorrigibility before sentencing a juvenile offender to LWOP imposes no costs that justify overturning precedent.
Instead of addressing these factors, the Court simply rewrites Miller and Montgomery to say what the Court now
wishes they had said, and then denies that it has done any
such thing. See ante, at 19. The Court knows what it is
——————
4 JUSTICE THOMAS claims that Miller and Montgomery “refashio[n] the
Eighth Amendment to accommodate this Court’s views of juvenile justice.” Ante, at 2; see ante, at 8. In so doing, JUSTICE THOMAS “seek[s] to
relitigate old Eighth Amendment battles” based on “arguments this
Court has previously (and often) rejected.” Miller, 567 U. S., at 470–471,
n. 4; see Graham v. Florida, 560 U. S. 48, 58 (2010) (“To determine
whether a punishment is cruel and unusual, courts must look beyond
historical conceptions to the evolving standards of decency that mark the
progress of a maturing society” (internal quotation marks omitted)).
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doing. It admits as much. Rather than try to harmonize its
decision today with Montgomery’s retroactivity holding, it
confesses in a footnote that its rewriting of precedent is inconsistent with Montgomery and basic retroactivity principles. See ante, at 11–12, n. 4. The Court’s solution? It
urges lower courts to simply ignore Montgomery going forward. Ante, at 11–12, n. 4 (“[T]he Court’s retroactivity precedents that both pre-date and post-date Montgomery . . .
and not Montgomery . . . must guide the determination of
whether rules other than Miller are substantive”).5 Instead
of “disturb[ing]” Montgomery’s retroactivity holding, ante,
at 12, n. 4, the Court attempts to bury it.
How low this Court’s respect for stare decisis has sunk.
Not long ago, that doctrine was recognized as a pillar of the
“ ‘rule of law,’ ” critical to “keep the scale of justice even and
steady, and not liable to waver with every new judge’s opinion.” Ramos, 590 U. S., at ___–___ (opinion of KAVANAUGH,
J.) (slip op., at 1–2) (internal quotation marks omitted).
Given these weighty interests, the Court “usually require[d] that a party ask for overruling, or at least obtain[ed] briefing on the overruling question,” and then
“carefully evaluate[d] the traditional stare decisis factors.”
Barr v. American Assn. of Political Consultants, Inc., 591
U. S. ___, ___, n. 5 (2020) (slip op., at 9, n. 5). Now, it seems,
the Court is willing to overrule precedent without even acknowledging it is doing so, much less providing any special
justification. It is hard to see how that approach is “founded
in the law rather than in the proclivities of individuals.”
Ramos, 590 U. S., at ___ (opinion of KAVANAUGH, J.) (slip
op., at 2) (internal quotation marks omitted).
For present purposes, sentencers should hold this Court
——————
5 Of course, as already discussed, the Court is perfectly content to rely
on Montgomery for its statement that a finding of fact regarding permanent incorrigibility is not required. That isolated piece of Montgomery,
apparently, still carries the full weight of precedent. Anything more inconvenient, however, the Court today discards.
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to its word: Miller and Montgomery are still good law.6 See
ante, at 19 (“Today’s decision does not overrule Miller or
Montgomery”). Sentencers are thus bound to continue applying those decisions faithfully. Thankfully, many States
have already implemented robust procedures to give effect
to Miller and Montgomery. In other States, the responsibility falls squarely on individual sentencers to use their discretion to “separate those juveniles who may be sentenced
to life without parole from those who may not.” Montgomery, 577 U. S., at 210. Failing to do so violates the Eighth
Amendment.
III
Brett Jones, like all juvenile offenders facing a sentence
of LWOP, deserves an answer to Miller’s essential question:
whether his crime demonstrates that he is permanently incorrigible. Ordinarily, an appellate court should not pass
on that question in the first instance. But the Court today
guarantees that the state sentencing court will never have
to give Jones an answer. It thus bears acknowledging that,
based on the evidence presented below, it is hard to see how
Jones is one of the rare juvenile offenders “whose crime reflects irreparable corruption.” Miller, 567 U. S., at 479–480
(internal quotation marks omitted). In fact, many aspects
of Jones’ crime seem to epitomize “unfortunate yet transient immaturity.” Id., at 479 (internal quotation marks
omitted); see 2018 WL 10700848, *11 (Miss., Nov. 27, 2018)
——————
6 The Court leaves open the possibility of an “as-applied Eighth
Amendment claim of disproportionality.” Ante, at 21 (citing Harmelin v.
Michigan, 501 U. S 957, 996–1009 (1991) (Kennedy, J., concurring in
part and concurring in judgment)). In the context of a juvenile offender,
such a claim should be controlled by this Court’s holding that sentencing
“a child whose crime reflects transient immaturity to life without parole
. . . is disproportionate under the Eighth Amendment.” Montgomery, 577
U. S., at 211; see Miller, 567 U. S., at 481 (“Harmelin had nothing to do
with children and did not purport to apply its holding to the sentencing
of juvenile offenders”).
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(Kitchens, P. J., dissenting) (“Jones’s actions reflect [the
hallmark] features [of youth] at every turn”).7
Jones killed his grandfather just 23 days after Jones’
15th birthday. App. 71. In his short life before the murder,
Jones was the victim of violence and neglect that he was too
young to escape. Jones’ biological father was an alcoholic
who physically abused Jones’ mother, knocking out her
teeth and breaking her nose on several occasions. Id., at
71–72. The two separated when Jones was two years old.
Id., at 71. Jones’ mother then married Jones’ stepfather,
who was also abusive, especially toward Jones. He beat
Jones with belts, switches, and a paddle labeled “The Punisher.” Id., at 39–40, 78, 81. He rarely called Jones or his
brother by their names, preferring cruel epithets. Id., at 77,
81, 101 (“[H]is favorite thing to call them was little motherf***ers”). According to Jones’ mother, Jones’ stepfather
“hated Brett more because Brett reminded him of [Jones’
biological father].” Id., at 78. According to Jones’ grandmother, he was simply “easier to hurt and beat.” Id., at 39.
In 2004, after Jones came home late one day, Jones’ stepfather flew into a rage and grabbed Jones by the neck, preparing to beat him with a belt. Id., at 128–129. This time,
however, Jones fought back and told his stepfather, “No,
——————
7 Even as it disclaims any responsibility for evaluating permanent incorrigibility, the Court emphasizes the details of Jones’ crime and alludes
to other homicides committed by juveniles throughout the country. See
ante, at 2–3, 6. The gravity of these violent acts was not lost on the Court
in Miller, which set forth its substantive rule specifically for the subset
of juvenile offenders who commit homicide. See also Roper, 543 U. S., at
572 (“[W]e cannot deny or overlook the brutal crimes too many juvenile
offenders have committed”). Notwithstanding the unique “moral culpability and consequential harm” of homicide, Miller reasoned that Graham’s insights about children “are evident in the same way, and to the
same degree.” 567 U. S., at 473. The point of Miller and Montgomery is
that juveniles, even those who commit murder, have the capacity to grow
and mature, to rehabilitate. The Eighth Amendment requires that sentencers (and reviewing courts) not presume that most juveniles will forever remain the “murderers,” ante, at 10, they once were.
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you’re not going to hit me ever again.” Id., at 80. Jones
took a swing at his stepfather and split open his ear. Ibid.
The police were called, and Jones was arrested.8 Ibid.
Jones’ stepfather then threatened to kick out Jones’ mother
and brother if Jones did not move out. Id., at 81. As a result, Jones’ grandparents picked him up less than two
months before the murder and brought him to Mississippi.
Id., at 47.
When he moved, Jones lost access to medications that he
had been taking for mental health issues. Id., at 38–39.9
When he was 11 or 12 years old, Jones began cutting himself so that he “would not feel the panic and the hurt that
was inside of [his] head.” Id., at 75. He later experienced
hallucinations and was prescribed antidepressant medications. Id., at 92, 124. These medications were supposed to
be tapered off gradually. Id., at 38–39. When Jones left for
Mississippi, however, they were abruptly cut off.
The murder was precipitated by a dispute over Jones’
girlfriend. After Jones moved, his girlfriend ran away from
her home in Florida to stay at Jones’ grandparents’ home in
secret. 938 So. 2d 312, 313 (Miss. App. 2006). On the day
of the murder, Jones’ grandfather, Bertis Jones, discovered
that Jones’ girlfriend had been staying in their home. Ibid.
——————
8 This was Jones’ only prior contact with the juvenile justice system.
See Brief for Petitioner 35.
9 Jones’ mother has also been diagnosed with a number of conditions,
including posttraumatic stress disorder, bipolar disorder, and manic depression. App. 74. As a result, throughout Jones’ life, she experienced
panic attacks and emotional breakdowns. Id., at 74–75. As a child, Jones
witnessed his mother cutting herself. Id., at 122–123. The types of adverse childhood experiences that Jones endured, including physical
abuse, domestic violence, and mental illness in family members, are
strong predictors of negative outcomes for children, including violence.
J. Garbarino, Miller’s Children 10–12 (2018); see id., at 12 (“[E]levated
adversity scores are as common among killers as they are rare in the
general adolescent population”).
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He ordered her out. Ibid. Later that day, Jones was making a sandwich in the kitchen using a steak knife. Id., at
314. Jones said something disrespectful to his grandfather,
who started yelling. Ibid. The two began pushing each
other, and Jones’ grandfather tried to hit him. Ibid. Jones
stabbed his grandfather with the steak knife. Ibid. Jones’
grandfather came at Jones again, and the fight continued.
Ibid. Jones ultimately stabbed his grandfather eight times,
grabbing a second knife when the first one broke. 2018 WL
10700848, *7 (Kitchens, P. J., dissenting).
No one disputes that this was a terrible crime. Miller,
however, held that “the distinctive attributes of youth diminish the penological justifications for imposing the
harshest sentences on juvenile offenders, even when they
commit terrible crimes.” 567 U. S., at 472. Jones’ crime
reflects these distinctive attributes: “That a teenager in
trouble for having been caught concealing his girlfriend at
his grandparents’ home would attempt to solve the problem
by resorting to violence dramatically epitomizes immaturity, impetuosity, and failure to appreciate risks or consequences.” 2018 WL 10700848, *11 (Kitchens, P. J., dissenting).
Jones then attempted to save his grandfather by administering CPR. 938 So. 2d, at 314. When that failed, he
clumsily tried to hide what he had done. 2018 WL
10700848, *11 (Kitchens, P. J., dissenting). He was spotted
walking around in plain sight, covered in blood, trembling
and muttering to himself. Ibid. When a neighbor questioned him, Jones told a feeble lie, claiming that his grandfather had left and that the blood on his clothes was “ ‘a
joke.’ ” 938 So. 2d, at 314. Jones then met up with his girlfriend and attempted to hitchhike, but not to make a getaway. Instead, he was trying to go see his grandmother to
tell her what had happened. Id., at 315. The police stopped
Jones, found that he was carrying a pocket knife, and asked
if it was the knife he “ ‘did it with.’ ” Ibid. Jones replied,
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“ ‘No, I already got rid of it.’ ” Ibid. He then agreed to be
interviewed by three police detectives, “without invoking
his right to silence or his right to counsel and without a parent or guardian present.” 2018 WL 10700848, *11 (Kitchens, P. J., dissenting). Thus, “Jones’s behavior in the immediate aftermath of his tragic actions also demonstrated
his fundamental immaturity.” Ibid.
At his resentencing hearing, Jones provided evidence
that not only is he capable of rehabilitation, but he had in
fact already matured significantly since his crime. In more
than five years in prison, Jones committed only two disciplinary infractions. App. 134–135. While incarcerated,
Jones earned his GED and sought out work, becoming a
“very good employee.” Id., at 106, 109, 153. Jones and his
prison unit manager often discussed the Bible, and in time,
his unit manager came to think of Jones “almost like [a]
son.” Id., at 107. Jones confided in him that Jones “regretted” what he had done. Id., at 112.
Jones’ grandmother (Bertis Jones’ widow) testified at
Jones’ resentencing hearing and submitted an amicus brief
to this Court. She remains “steadfast in her belief that
Brett is not and never was irreparably corrupt.” Brief for
Madge Jones et al. as Amici Curiae 4. She speaks with
Jones weekly, encouraging him as he takes college courses
and serves in the prison ministry. Ibid. Jones’ younger
brother, Marty, and his other family members have also
stayed by his side.
This significant body of evidence does not excuse Jones’
crime. It does mean, however, that under Miller and Montgomery, there is a strong likelihood that Jones is constitutionally ineligible for LWOP. His crime, while terrible, appears to have been the product of “unfortunate yet transient
immaturity.” Miller, 567 U. S., at 479 (internal quotation
marks omitted). Notably, the State called no witnesses and
offered no evidence at the resentencing hearing to rebut
Jones’ proof that his crime reflected the “recklessness” and
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“impulsivity” characteristic of juveniles. Montgomery, 577
U. S., at 207 (internal quotation marks omitted); see App.
23, 136.
In resentencing Jones to LWOP, the sentencing court
failed to apply Miller properly. Instead, it followed the instructions of the Mississippi Supreme Court, which held
that “Miller rendered [Mississippi’s] sentencing scheme unconstitutional if, and only if, the sentencing authority fails
to take into account characteristics and circumstances
unique to juveniles.” 122 So. 3d 698, 702 (2013). Thus, the
sentencing court simply considered the “Miller factors” as
part of the “mitigating and the aggravating circumstances.”
App. 149. It never addressed Miller’s central inquiry:
whether Jones is one of the rare juveniles whose crimes reflect irreparable corruption. 567 U. S., at 479–480. Because the sentencing court failed to ask and answer this
critical question, Jones’ sentence should not stand.
IV
It is important not to lose sight of what is at stake in this
case. “The Eighth Amendment’s prohibition of cruel and
unusual punishment guarantees individuals the right not
to be subjected to excessive sanctions.” Miller, 567 U. S., at
469 (internal quotation marks omitted). In Roper, Graham,
Miller, and Montgomery, the Court recognized that this
guarantee has special significance for children. The Eighth
Amendment does not excuse children’s crimes, nor does it
shield them from all punishment. It does, however, demand
that most children be spared from punishments that “giv[e]
no chance for fulfillment outside prison walls, no chance for
reconciliation with society, no hope.” Graham, 560 U. S., at
79.
Jones and other juvenile offenders like him seek only the
possibility of parole. Not the certainty of release, but the
opportunity, at some point in their lives, to show a parole
board all they have done to rehabilitate themselves and to
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ask for a second chance. Jones recognizes that the parole
board may ultimately decide he must spend his entire life
behind bars. He simply requests that the State not “mak[e]
the judgment at the outset that [he] never will be fit to
reenter society.” Id., at 75. The Eighth Amendment requires that most juvenile offenders be given this small
“hope for some years of life outside prison walls.” Montgomery, 577 U. S., at 213.10
At his resentencing hearing, Jones told the court, “I’m not
the same person I was when I was 15. . . . I’ve become a
pretty decent person in life. And I’ve pretty much taken
every avenue that I could possibly take in prison to rehabilitate myself.” App. 152. “Minors do have the ability to
change,” he reflected. Ibid. He noted in closing, “If you decide to send me back without the possibility of parole, I will
still do exactly what I’ve been doing for ten years. But all I
can do is ask you . . . please give me just one chance to show
the world, man, like, I can be somebody. I’ve done everything I could over the past ten years to be somebody. . . . I
can’t change what was already done. I can just try to show
. . . I’ve become a grown man.” Id., at 153. Today, Jones is
31. His time spent in prison has now eclipsed the childhood
he had outside of it.
Jones should know that, despite the Court’s decision today, what he does in life matters. So, too, do the efforts of
the almost 1,500 other juvenile offenders like Jones who are
serving LWOP sentences. Of course, nothing can repair the
damage their crimes caused. But that is not the question.
——————
10 Having deprived Jones of his constitutional right, the Court gestures
at a potential lifeline from other institutions, including the Mississippi
Legislature or Governor. Ante, at 22. But “the remote possibility” of such
action “does not mitigate the harshness of the sentence” that Jones now
faces. Graham, 560 U. S., at 70. The Eighth Amendment guarantees
juvenile offenders like Jones a basic constitutional protection against disproportionate punishments. The Court should not leave the vindication
of such important legal rights to others, or to chance.
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The question is whether the State, at some point, must consider whether a juvenile offender has demonstrated maturity and rehabilitation sufficient to merit a chance at life
beyond the prison in which he has grown up. See Graham,
560 U. S., at 79. For most, the answer is yes.
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UNITED STATES v. COOLEY
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Late one night Officer James Saylor of the Crow Police Department approached a truck parked on United States Highway 212, a public rightof-way within the Crow Reservation in the State of Montana. Saylor
spoke to the driver, Joshua James Cooley, and observed that Cooley
appeared to be non-native and had watery, bloodshot eyes. Saylor also
noticed two semiautomatic rifles lying on Cooley’s front seat. Fearing
violence, Saylor ordered Cooley out of the truck and conducted a
patdown search. Saylor also saw in the truck a glass pipe and a plastic
bag that contained methamphetamine. Additional officers, including
an officer with the federal Bureau of Indian Affairs, arrived on the
scene in response to Saylor’s call for assistance. Saylor was directed
to seize all contraband in plain view, leading Saylor to discover more
methamphetamine. Saylor took Cooley to the Crow Police Department
where federal and local officers further questioned Cooley. Subsequently, a federal grand jury indicted Cooley on drug and gun offenses.
The District Court granted Cooley’s motion to suppress the drug evidence. The Ninth Circuit affirmed. It reasoned that a tribal police
officer could stop (and hold for a reasonable time) a non-Indian suspect
if the officer first tries to determine whether the suspect is non-Indian
and, in the course of doing so, finds an apparent violation of state or
federal law. The Ninth Circuit concluded that Saylor had failed to
make that initial determination here.
Held: A tribal police officer has authority to detain temporarily and to
search non-Indian persons traveling on public rights-of-way running
through a reservation for potential violations of state or federal law.
Pp. 3–9.
(a) As a “general proposition,” the “inherent sovereign powers of an
Indian tribe do not extend to the activities of nonmembers of the tribe.”
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Montana v. United States, 450 U. S. 544, 565. The Court identified in
Montana two exceptions to that general rule, the second of which fits
almost like a glove here: A tribe retains inherent authority over the
conduct of non-Indians on the reservation “when that conduct threatens or has some direct effect on . . . the health or welfare of the tribe.”
Id., at 566. The conclusion that Saylor’s actions here fall within Montana’s second exception is consistent with the Court’s prior Montana
cases. See Strate v. A–1 Contractors, 520 U. S. 438, 456 n. 11; see also
Atkinson Trading Co. v. Shirley, 532 U. S. 645, 651. Similarly, the
Court has held that when the “jurisdiction to try and punish an offender rests outside the tribe, tribal officers may exercise their power
to detain the offender and transport him to the proper authorities.”
Duro v. Reina, 495 U. S. 676, 697. Ancillary to the authority to
transport a non-Indian suspect is the authority to search that individual prior to transport, as several state courts and other federal courts
have held. While that authority has sometimes been traced to a tribe’s
right to exclude non-Indians, tribes “have inherent sovereignty independent of th[e] authority arising from their power to exclude,” Brendale v. Confederated Tribes and Bands of Yakima Nation, 492 U. S.
408, 425 (plurality opinion), and here Montana’s second exception recognizes that inherent authority. In addition, recognizing a tribal officer’s authority to investigate potential violations of state or federal
laws that apply to non-Indians whether outside a reservation or on a
public right-of-way within the reservation protects public safety without implicating the concerns about applying tribal laws to non-Indians
noted in the Court’s prior cases. Finally, the Court doubts the workability of the Ninth Circuit’s standards, which would require tribal officers first to determine whether a suspect is non-Indian and, if so, to
temporarily detain a non-Indian only for “apparent” legal violations.
919 F. 3d 1135, 1142. The first requirement produces an incentive to
lie. The second requirement introduces a new standard into search
and seizure law and creates a problem of interpretation that will arise
frequently given the prevalence of non-Indians in Indian reservations.
Pp. 3–7.
(b) Cooley’s arguments against recognition of inherent tribal sovereignty here are unpersuasive. While the Court agrees the Montana
exceptions should not be interpreted so as to “ ‘swallow the rule,’ ”
Plains Commerce Bank v. Long Family Land & Cattle Co., 554 U. S.
316, 330, this case does not raise that concern due to the close fit between Montana’s second exception and the facts here. In addition, the
Court sees nothing in existing federal cross-deputization statutes that
suggests Congress has sought to deny tribes the authority at issue. To
the contrary, existing legislation and executive action appear to operate on the assumption that tribes have retained this authority. Pp. 8–9.
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919 F. 3d 1135, vacated and remanded.
BREYER, J., delivered the opinion for a unanimous Court. ALITO, J.,
filed a concurring opinion.
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JUSTICE BREYER delivered the opinion of the Court.
The question presented is whether an Indian tribe’s police officer has authority to detain temporarily and to
search a non-Indian on a public right-of-way that runs
through an Indian reservation. The search and detention,
we assume, took place based on a potential violation of state
or federal law prior to the suspect’s transport to the proper
nontribal authorities for prosecution.
We have previously noted that a tribe retains inherent
sovereign authority to address “conduct [that] threatens or
has some direct effect on . . . the health or welfare of the
tribe.” Montana v. United States, 450 U. S. 544, 566 (1981);
see also Strate v. A–1 Contractors, 520 U. S. 438, 456, n. 11
(1997). We believe this statement of law governs here. And
we hold the tribal officer possesses the authority at issue.
I
Late at night in February 2016, Officer James Saylor of
the Crow Police Department was driving east on United
States Highway 212, a public right-of-way within the Crow
Reservation, located within the State of Montana. Saylor
saw a truck parked on the westbound side of the highway.
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Believing the occupants might need assistance, Saylor approached the truck and spoke to the driver, Joshua James
Cooley. Saylor noticed that Cooley had “watery, bloodshot
eyes” and “appeared to be non-native.” App. to Pet. for Cert.
95a. Saylor also noticed two semiautomatic rifles lying on
the front seat. Eventually fearing violence, Saylor ordered
Cooley out of the truck and conducted a patdown search.
He called tribal and county officers for assistance. While
waiting for the officers to arrive, Saylor returned to the
truck. He saw a glass pipe and plastic bag that contained
methamphetamine. The other officers, including an officer
with the federal Bureau of Indian Affairs, then arrived.
They directed Saylor to seize all contraband in plain view,
leading him to discover more methamphetamine. Saylor
took Cooley to the Crow Police Department where federal
and local officers further questioned Cooley.
In April 2016, a federal grand jury indicted Cooley on
drug and gun offenses. See 21 U. S. C. §841(a)(1); 18
U. S. C. §924(c)(1)(A). The District Court granted Cooley’s
motion to suppress the drug evidence that Saylor had
seized. It reasoned that Saylor, as a Crow Tribe police officer, lacked the authority to investigate nonapparent violations of state or federal law by a non-Indian on a public
right-of-way crossing the reservation.
The Government appealed. See 18 U. S. C. §3731. The
Ninth Circuit affirmed the District Court’s evidencesuppression determination. The Ninth Circuit panel wrote
that tribes “cannot exclude non-Indians from a state or federal highway” and “lack the ancillary power to investigate
non-Indians who are using such public rights-of-way.” 919
F. 3d 1135, 1141 (2019). It added that a tribal police officer
nonetheless could stop (and hold for a reasonable time) a
non-Indian suspect, but only if (1) the officer first tried to
determine whether “the person is an Indian,” and, if the
person turns out to be a non-Indian, (2) it is “apparent” that
the person has violated state or federal law. Id., at 1142.
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Non-Indian status, the panel added, can usually be determined by “ask[ing] one question.” Ibid. (internal quotation
marks omitted). Because Saylor had not initially tried to
determine whether Cooley was an Indian, the panel held
that the lower court correctly suppressed the evidence.
The Ninth Circuit denied the Government’s request for
rehearing en banc. We then granted the Government’s petition for certiorari in order to decide whether a tribal police
officer has authority to detain temporarily and to search
non-Indians traveling on public rights-of-way running
through a reservation for potential violations of state or federal law.
II
Long ago we described Indian tribes as “distinct, independent political communities” exercising sovereign authority. Worcester v. Georgia, 6 Pet. 515, 559 (1832). Due
to their incorporation into the United States, however, the
“sovereignty that the Indian tribes retain is of a unique and
limited character.” United States v. Wheeler, 435 U. S. 313,
323 (1978). Indian tribes may, for example, determine
tribal membership, regulate domestic affairs among tribal
members, and exclude others from entering tribal land.
See, e.g., Plains Commerce Bank v. Long Family Land &
Cattle Co., 554 U. S. 316, 327–328 (2008). On the other
hand, owing to their “dependent status,” tribes lack any
“freedom independently to determine their external relations” and cannot, for instance, “enter into direct commercial or governmental relations with foreign nations.”
Wheeler, 435 U. S., at 326. Tribes also lack inherent sovereign power to exercise criminal jurisdiction over nonIndians. See Oliphant v. Suquamish Tribe, 435 U. S. 191,
212 (1978). In all cases, tribal authority remains subject to
the plenary authority of Congress. See, e.g., Michigan v.
Bay Mills Indian Community, 572 U. S. 782, 788 (2014).
Here, no treaty or statute has explicitly divested Indian
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tribes of the policing authority at issue. We turn to precedent to determine whether a tribe has retained inherent
sovereign authority to exercise that power. In answering
this question, our decision in Montana v. United States, 450
U. S. 544 (1981), is highly relevant. In that case we asked
whether a tribe could regulate hunting and fishing by nonIndians on land that non-Indians owned in fee simple on a
reservation. We held that it could not. We supported our
conclusion by referring to our holding in Oliphant that a
tribe could not “exercise criminal jurisdiction over nonIndians.” Montana, 450 U. S., at 565. We then wrote that
the “principles on which [Oliphant] relied support the general proposition that the inherent sovereign powers of an
Indian tribe do not extend to the activities of nonmembers
of the tribe.” Ibid.
At the same time, we made clear that Montana’s “general
proposition” was not an absolute rule. Ibid. We set forth
two important exceptions. First, we said that a “tribe may
regulate, through taxation, licensing, or other means, the
activities of nonmembers who enter consensual relationships with the tribe or its members, through commercial
dealing, contracts, leases, or other arrangements.” Ibid.
Second, we said that a “tribe may also retain inherent
power to exercise civil authority over the conduct of nonIndians on fee lands within its reservation when that conduct threatens or has some direct effect on the political integrity, the economic security, or the health or welfare of the
tribe.” Id., at 566 (emphasis added).
The second exception we have just quoted fits the present
case, almost like a glove. The phrase speaks of the protection of the “health or welfare of the tribe.” To deny a tribal
police officer authority to search and detain for a reasonable
time any person he or she believes may commit or has committed a crime would make it difficult for tribes to protect
themselves against ongoing threats. Such threats may be
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posed by, for instance, non-Indian drunk drivers, transporters of contraband, or other criminal offenders operating on
roads within the boundaries of a tribal reservation. As the
Washington Supreme Court has noted, “[a]llowing a known
drunk driver to get back in his or her car, careen off down
the road, and possibly kill or injure Indians or non-Indians
would certainly be detrimental to the health or welfare of
the Tribe.” State v. Schmuck, 121 Wash. 2d 373, 391, 850
P. 2d 1332, 1341, cert. denied, 510 U. S. 931 (1993).
We have subsequently repeated Montana’s proposition
and exceptions in several cases involving a tribe’s jurisdiction over the activities of non-Indians within the reservation. See, e.g., Plains Commerce Bank, 554 U. S., at 328–
330; Nevada v. Hicks, 533 U. S. 353, 358–360, and n. 3
(2001); South Dakota v. Bourland, 508 U. S. 679, 694–696
(1993); Duro v. Reina, 495 U. S. 676, 687–688 (1990); Brendale v. Confederated Tribes and Bands of Yakima Nation,
492 U. S. 408, 426–430 (1989) (plurality opinion). In doing
so we have reserved a tribe’s inherent sovereign authority
to engage in policing of the kind before us. Most notably, in
Strate v. A–1 Contractors, 520 U. S. 438, 456–459 (1997),
we relied upon Montana’s general jurisdiction-limiting
principle to hold that tribal courts did not retain inherent
authority to adjudicate personal-injury actions against nonmembers of the tribe based upon automobile accidents that
took place on public rights-of-way running through a reservation. But we also said:
“We do not here question the authority of tribal police
to patrol roads within a reservation, including rightsof-way made part of a state highway, and to detain and
turn over to state officers nonmembers stopped on the
highway for conduct violating state law. Cf. State v.
Schmuck, 121 Wash. 2d 373, 390, 850 P. 2d 1332, 1341
(en banc) (recognizing that a limited tribal power ‘to
stop and detain alleged offenders in no way confers an
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unlimited authority to regulate the right of the public
to travel on the Reservation’s roads’), cert. denied, 510
U. S. 931 (1993).” 520 U. S., at 456, n. 11.
We reiterated this point in Atkinson Trading Co. v. Shirley,
532 U. S. 645, 651 (2001), there confirming that Strate “did
not question the ability of tribal police to patrol the highway.”
Similarly, we recognized in Duro that “[w]here jurisdiction to try and punish an offender rests outside the tribe,
tribal officers may exercise their power to detain the offender and transport him to the proper authorities.” 495
U. S., at 697. The authority to search a non-Indian prior to
transport is ancillary to this authority that we have already
recognized. Cf. Ortiz-Barraza v. United States, 512 F. 2d
1176, 1180–1181 (CA9 1975). Indeed, several state courts
and other federal courts have held that tribal officers possess the authority at issue here. See, e.g., Schmuck, 121
Wash. 2d, at 390, 850 P. 2d, at 1341; State v. Pamperien,
156 Ore. App. 153, 155–159, 967 P. 2d 503, 504–506 (1998);
State v. Ryder, 98 N. M. 453, 456, 649 P. 2d 756, 759 (1982);
see also United States v. Terry, 400 F. 3d 575, 579–580 (CA8
2005); Ortiz-Barraza, 512 F. 2d, at 1180–1181; see generally F. Cohen, Handbook of Federal Indian Law §9.07, p.
773 (2012). To be sure, in Duro we traced the relevant tribal
authority to a tribe’s right to exclude non-Indians from reservation land. See 495 U. S., at 696–697. But tribes “have
inherent sovereignty independent of th[e] authority arising
from their power to exclude,” Brendale, 492 U. S., at 425
(plurality opinion), and here Montana’s second exception
recognizes that inherent authority.
We also note that our prior cases denying tribal jurisdiction over the activities of non-Indians on a reservation have
rested in part upon the fact that full tribal jurisdiction
would require the application of tribal laws to non-Indians
who do not belong to the tribe and consequently had no say
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in creating the laws that would be applied to them. See
Duro, 495 U. S., at 693 (noting the concern that tribal-court
criminal jurisdiction over nonmembers would subject such
defendants to “trial by political bodies that do not include
them”); Plains Commerce Bank, 554 U. S., at 337 (noting
that nonmembers “have no part in tribal government” and
have “no say in the laws and regulations that govern tribal
territory”). Saylor’s search and detention, however, do not
subsequently subject Cooley to tribal law, but rather only
to state and federal laws that apply whether an individual
is outside a reservation or on a state or federal highway
within it. As the Solicitor General points out, an initial investigation of non-Indians’ “violations of federal and state
laws to which those non-Indians are indisputably subject”
protects the public without raising “similar concerns” of the
sort raised in our cases limiting tribal authority. Brief for
United States 24–25.
Finally, we have doubts about the workability of the
standards that the Ninth Circuit set out. Those standards
require tribal officers first to determine whether a suspect
is non-Indian and, if so, allow temporary detention only if
the violation of law is “apparent.” 919 F. 3d, at 1142. The
first requirement, even if limited to asking a single question, would produce an incentive to lie. The second requirement—that the violation of law be “apparent”—introduces
a new standard into search and seizure law. Whether, or
how, that standard would be met is not obvious. At the
same time, because most of those who live on Indian reservations are non-Indians, this problem of interpretation
could arise frequently. See, e.g., Brief for Former United
States Attorneys as Amici Curiae 24 (noting that 3.5 million
of the 4.6 million people living in American Indian areas in
the 2010 census were non-Indians); Brief for National Indigenous Women’s Resource Center et al. as Amici Curiae
19–20 (noting that more than 70% of residents on several
reservations are non-Indian).
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III
In response, Cooley cautions against “inappropriately expand[ing] the second Montana exception.” Brief for Respondent 24–25 (citing Atkinson, 532 U. S., at 657, n. 12,
and Strate, 520 U. S., at 457–458). We have previously
warned that the Montana exceptions are “limited” and “cannot be construed in a manner that would swallow the rule.”
Plains Commerce Bank, 554 U. S., at 330 (internal quotation marks omitted). But we have also repeatedly acknowledged the existence of the exceptions and preserved the possibility that “certain forms of nonmember behavior” may
“sufficiently affect the tribe as to justify tribal oversight.”
Id., at 335. Given the close fit between the second exception
and the circumstances here, we do not believe the warnings
can control the outcome.
Cooley adds that federal cross-deputization statutes already grant many Indian tribes a degree of authority to enforce federal law. See Brief for Respondent 28–30; see generally 25 U. S. C. §§2803(5), (7) (Secretary of the Interior
may authorize tribal officers to “make inquiries of any person” related to the “carrying out in Indian country” of federal law and to “perform any other law enforcement related
duty”); §2805 (Secretary of the Interior may promulgate
rules “relating to the enforcement of ” federal criminal law
in Indian country); 25 CFR §12.21 (2019) (Bureau of Indian
Affairs may “issue law enforcement commissions” to tribal
police officers “to obtain active assistance” in enforcing federal criminal law). Because Congress has specified the
scope of tribal police activity through these statutes, Cooley
argues, the Court must not interpret tribal sovereignty to
fill any remaining gaps in policing authority. See Brief for
Respondent 12.
We are not convinced by this argument. The statutory
and regulatory provisions to which Cooley refers do not easily fit the present circumstances. They are overinclusive,
for instance encompassing the authority to arrest. See
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§2803(3). And they are also underinclusive. Because these
provisions do not govern violations of state law, tribes
would still need to strike agreements with a variety of other
authorities to ensure complete coverage. See Brief for Cayuga Nation et al. as Amici Curiae 7–8, 25–27. More
broadly, cross-deputization agreements are difficult to
reach, and they often require negotiation between other authorities and the tribes over such matters as training, reciprocal authority to arrest, the “geographical reach of the
agreements, the jurisdiction of the parties, liability of officers performing under the agreements, and sovereign immunity.” Fletcher, Fort, & Singel, Indian Country Law Enforcement and Cooperative Public Safety Agreements, 89
Mich. Bar J. 42, 44 (2010).
In short, we see nothing in these provisions that shows
that Congress sought to deny tribes the authority at issue,
authority that rests upon a tribe’s retention of sovereignty
as interpreted by Montana, and in particular its second exception. To the contrary, in our view, existing legislation
and executive action appear to operate on the assumption
that tribes have retained this authority. See, e.g., Brief for
Current and Former Members of Congress as Amici Curiae
23–25; Brief for Former U. S. Attorneys as Amici Curiae
28–29.
*
*
*
For these reasons, we vacate the Ninth Circuit’s judgment and remand the case for further proceedings consistent with this opinion.
It is so ordered.
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JUSTICE ALITO, concurring.
I join the opinion of the Court on the understanding that
it holds no more than the following: On a public right-ofway that traverses an Indian reservation and is primarily
patrolled by tribal police, a tribal police officer has the authority to (a) stop a non-Indian motorist if the officer has
reasonable suspicion that the motorist may violate or has
violated federal or state law, (b) conduct a search to the extent necessary to protect himself or others, and (c) if the
tribal officer has probable cause, detain the motorist for the
period of time reasonably necessary for a non-tribal officer
to arrive on the scene.
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A California regulation grants labor organizations a “right to take access” to an agricultural employer’s property in order to solicit support
for unionization. Cal. Code Regs., tit. 8, §20900(e)(1)(C). The regulation mandates that agricultural employers allow union organizers onto
their property for up to three hours per day, 120 days per year. Organizers from the United Farm Workers sought to take access to property owned by two California growers—Cedar Point Nursery and
Fowler Packing Company. The growers filed suit in Federal District
Court seeking to enjoin enforcement of the access regulation on the
grounds that it appropriated without compensation an easement for
union organizers to enter their property and therefore constituted an
unconstitutional per se physical taking under the Fifth and Fourteenth
Amendments. The District Court denied the growers’ motion for a preliminary injunction and dismissed the complaint, holding that the access regulation did not constitute a per se physical taking because it
did not allow the public to access the growers’ property in a permanent
and continuous manner. A divided panel of the Court of Appeals for
the Ninth Circuit affirmed, and rehearing en banc was denied over dissent.
Held: California’s access regulation constitutes a per se physical taking.
Pp. 4–20.
(a) The growers’ complaint states a claim for an uncompensated taking in violation of the Fifth and Fourteenth Amendments. Pp. 4–17.
(1) The Takings Clause of the Fifth Amendment, applicable to the
States through the Fourteenth Amendment, provides: “[N]or shall private property be taken for public use, without just compensation.”
When the government physically acquires private property for a public
use, the Takings Clause obligates the government to provide the owner
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with just compensation. Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency, 535 U. S. 302, 321. The Court assesses
such physical takings using a per se rule: The government must pay
for what it takes. Id., at 322.
A different standard applies when the government, rather than appropriating private property for itself or a third party, instead imposes
regulations restricting an owner’s ability to use his own property. Id.,
at 321–322. To determine whether such a use restriction amounts to
a taking, the Court has generally applied the flexible approach set
forth in Penn Central Transportation Co. v. New York City, 438 U. S.
104, considering factors such as the economic impact of the regulation,
its interference with reasonable investment-backed expectations, and
the character of the government action. Id., at 124. But when the
government physically appropriates property, Penn Central has no
place—regardless whether the government action takes the form of a
regulation, statute, ordinance, or decree. Pp. 4–7.
(2) California’s access regulation appropriates a right to invade
the growers’ property and therefore constitutes a per se physical taking. Rather than restraining the growers’ use of their own property,
the regulation appropriates for the enjoyment of third parties (here
union organizers) the owners’ right to exclude. The right to exclude is
“a fundamental element of the property right.” Kaiser Aetna v. United
States, 444 U. S. 164, 179–180. The Court’s precedents have thus
treated government-authorized physical invasions as takings requiring just compensation. As in previous cases, the government here has
appropriated a right of access to private property. Because the regulation appropriates a right to physically invade the growers’ property—to literally “take access”—it constitutes a per se physical taking
under the Court’s precedents. Pp. 7–10.
(3) The view that the access regulation cannot qualify as a per se
taking because it does not allow for permanent and continuous access
24 hours a day, 365 days a year is insupportable. The Court has held
that a physical appropriation is a taking whether it is permanent or
temporary; the duration of the appropriation bears only on the amount
of compensation due. See United States v. Dow, 357 U. S. 17, 26. To
be sure, the Court in Loretto v. Teleprompter Manhattan CATV Corp.,
458 U. S. 419, discussed the heightened concerns associated with “[t]he
permanence and absolute exclusivity of a physical occupation” in contrast to “temporary limitations on the right to exclude,” and stated that
“[n]ot every physical invasion is a taking.” Id., at 435, n. 12. But the
regulation here is not transformed from a physical taking into a use
restriction just because the access granted is restricted to union organizers, for a narrow purpose, and for a limited time. And although the
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Board disputes whether the access regulation appropriates an easement as defined by California law, it cannot absolve itself of takings
liability by appropriating the growers’ right to exclude in a form that
is a slight mismatch from state property law.
PruneYard Shopping Center v. Robins, 447 U. S. 74, does not cut
against the Court’s conclusion that the access regulation constitutes a
per se taking. In PruneYard the California Supreme Court recognized
a right to engage in leafleting at the PruneYard, a privately owned
shopping center, and the Court applied the Penn Central factors to
hold that no compensable taking had occurred. 447 U. S., at 78, 83.
PruneYard does not establish that limited rights of access to private
property should be evaluated as regulatory rather than per se takings.
Restrictions on how a business generally open to the public such as the
PruneYard may treat individuals on the premises are readily distinguishable from regulations granting a right to invade property closed
to the public. Pp. 10–15.
(4) The Court declines to adopt the theory that the access regulation merely regulates, and does not appropriate, the growers’ right to
exclude. The right to exclude is not an empty formality that can be
modified at the government’s pleasure. Pp. 15–17.
(b) The Board’s fear that treating the access regulation as a per se
physical taking will endanger a host of state and federal government
activities involving entry onto private property is unfounded. First, the
Court’s holding does nothing to efface the distinction between trespass
and takings. The Court’s precedents make clear that isolated physical
invasions, not undertaken pursuant to a granted right of access, are
properly assessed as individual torts rather than appropriations of a
property right. Second, many government-authorized physical invasions will not amount to takings because they are consistent with
longstanding background restrictions on property rights, including traditional common law privileges to access private property. See Lucas v.
South Carolina Coastal Council, 505 U. S. 1003, 1028–1029. Third, the
government may require property owners to cede a right of access as a
condition of receiving certain benefits, without causing a taking. Under this framework, government health and safety inspection regimes
will generally not constitute takings. In this case, however, none of
these considerations undermine the Court’s determination that the access regulation gives rise to a per se physical taking. Pp. 17–20.
923 F. 3d 524, reversed and remanded.
ROBERTS, C. J., delivered the opinion of the Court, in which THOMAS,
ALITO, GORSUCH, KAVANAUGH, and BARRETT, JJ., joined. KAVANAUGH, J.,
filed a concurring opinion. BREYER, J., filed a dissenting opinion, in
which SOTOMAYOR and KAGAN, JJ., joined.
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CHIEF JUSTICE ROBERTS delivered the opinion of the
Court.
A California regulation grants labor organizations a
“right to take access” to an agricultural employer’s property
in order to solicit support for unionization. Cal. Code Regs.,
tit. 8, §20900(e)(1)(C) (2020). Agricultural employers must
allow union organizers onto their property for up to three
hours per day, 120 days per year. The question presented
is whether the access regulation constitutes a per se physical taking under the Fifth and Fourteenth Amendments.
I
The California Agricultural Labor Relations Act of 1975
gives agricultural employees a right to self-organization
and makes it an unfair labor practice for employers to interfere with that right. Cal. Lab. Code Ann. §§1152, 1153(a)
(West 2020). The state Agricultural Labor Relations Board
has promulgated a regulation providing, in its current form,
that the self-organization rights of employees include “the
right of access by union organizers to the premises of an
agricultural employer for the purpose of meeting and talking with employees and soliciting their support.” Cal. Code
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Regs., tit. 8, §20900(e). Under the regulation, a labor organization may “take access” to an agricultural employer’s
property for up to four 30-day periods in one calendar year.
§§20900(e)(1)(A), (B). In order to take access, a labor organization must file a written notice with the Board and serve
a copy on the employer. §20900(e)(1)(B). Two organizers
per work crew (plus one additional organizer for every 15
workers over 30 workers in a crew) may enter the employer’s property for up to one hour before work, one hour
during the lunch break, and one hour after work.
§§20900(e)(3)(A)–(B), (4)(A). Organizers may not engage in
disruptive conduct, but are otherwise free to meet and talk
with employees as they wish. §§20900(e)(3)(A), (4)(C). Interference with organizers’ right of access may constitute
an unfair labor practice, §20900(e)(5)(C), which can result
in sanctions against the employer, see, e.g., Harry Carian
Sales v. Agricultural Labor Relations Bd., 39 Cal. 3d 209,
231–232, 703 P. 2d 27, 42 (1985).
Cedar Point Nursery is a strawberry grower in northern
California. It employs over 400 seasonal workers and
around 100 full-time workers, none of whom live on the
property. According to the complaint, in October 2015, at
five o’clock one morning, members of the United Farm
Workers entered Cedar Point’s property without prior notice. The organizers moved to the nursery’s trim shed,
where hundreds of workers were preparing strawberry
plants. Calling through bullhorns, the organizers disturbed
operations, causing some workers to join the organizers in
a protest and others to leave the worksite altogether. Cedar
Point filed a charge against the union for taking access
without giving notice. The union responded with a charge
of its own, alleging that Cedar Point had committed an unfair labor practice.
Fowler Packing Company is a Fresno-based grower and
shipper of table grapes and citrus. It has 1,800 to 2,500
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employees in its field operations and around 500 in its packing facility. As with Cedar Point, none of Fowler’s workers
live on the premises. In July 2015, organizers from the
United Farm Workers attempted to take access to Fowler’s
property, but the company blocked them from entering.
The union filed an unfair labor practice charge against
Fowler, which it later withdrew.
Believing that the union would likely attempt to enter
their property again in the near future, the growers filed
suit in Federal District Court against several Board members in their official capacity. The growers argued that the
access regulation effected an unconstitutional per se physical taking under the Fifth and Fourteenth Amendments by
appropriating without compensation an easement for union
organizers to enter their property. They requested declaratory and injunctive relief prohibiting the Board from enforcing the regulation against them.
The District Court denied the growers’ motion for a preliminary injunction and granted the Board’s motion to dismiss. The court rejected the growers’ argument that the
access regulation constituted a per se physical taking, reasoning that it did not “allow the public to access their property in a permanent and continuous manner for whatever
reason.” Cedar Point Nursery v. Gould, 2016 WL 1559271,
*5 (ED Cal., Apr. 18, 2016) (emphasis deleted). In the
court’s view, the regulation was instead subject to evaluation under the multifactor balancing test of Penn Central
Transportation Co. v. New York City, 438 U. S. 104 (1978),
which the growers had made no attempt to satisfy. Cedar
Point Nursery v. Gould, 2016 WL 3549408, *4 (ED Cal.,
June 29, 2016).
A divided panel of the Court of Appeals for the Ninth Circuit affirmed. The court identified three categories of regulatory actions in takings jurisprudence: regulations that
impose permanent physical invasions, regulations that de-
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prive an owner of all economically beneficial use of his property, and the remainder of regulatory actions. Cedar Point
Nursery v. Shiroma, 923 F. 3d 524, 530–531 (2019). On the
court’s understanding, while regulations in the first two
categories constitute per se takings, those in the third must
be evaluated under Penn Central. 923 F. 3d, at 531. The
court agreed with the District Court that the access regulation did not fall into the first category because it did not
“allow random members of the public to unpredictably traverse [the growers’] property 24 hours a day, 365 days a
year.” Id., at 532. And given that the growers did not contend that the regulation deprived them of all economically
beneficial use of their property, per se treatment was inappropriate. Id., at 531, 534.
Judge Leavy dissented. He observed that this Court had
never allowed labor organizers to enter an employer’s property for substantial periods of time when its employees
lived off premises. Id., at 536; see Lechmere, Inc. v. NLRB,
502 U. S. 527, 540–541 (1992); NLRB v. Babcock & Wilcox
Co., 351 U. S. 105, 113 (1956). As he saw it, the regulation
constituted a physical occupation and therefore effected a
per se taking. 923 F. 3d, at 538.
The Ninth Circuit denied rehearing en banc. Judge Ikuta
dissented, joined by seven other judges. She reasoned that
the access regulation appropriated from the growers a traditional form of private property—an easement in gross—
and transferred that property to union organizers. Cedar
Point Nursery v. Shiroma, 956 F. 3d 1162, 1168, 1171
(2020). The appropriation of such an easement, she concluded, constituted a per se physical taking under the precedents of this Court. Id., at 1168.
We granted certiorari. 592 U. S. ___ (2020).
II
A
The Takings Clause of the Fifth Amendment, applicable
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to the States through the Fourteenth Amendment, provides: “[N]or shall private property be taken for public use,
without just compensation.” The Founders recognized that
the protection of private property is indispensable to the
promotion of individual freedom. As John Adams tersely
put it, “[p]roperty must be secured, or liberty cannot exist.”
Discourses on Davila, in 6 Works of John Adams 280
(C. Adams ed. 1851). This Court agrees, having noted that
protection of property rights is “necessary to preserve freedom” and “empowers persons to shape and to plan their own
destiny in a world where governments are always eager to
do so for them.” Murr v. Wisconsin, 582 U. S. ___, ___ (2017)
(slip op., at 8).
When the government physically acquires private property for a public use, the Takings Clause imposes a clear
and categorical obligation to provide the owner with just
compensation. Tahoe-Sierra Preservation Council, Inc. v.
Tahoe Regional Planning Agency, 535 U. S. 302, 321 (2002).
The Court’s physical takings jurisprudence is “as old as the
Republic.” Id., at 322. The government commits a physical
taking when it uses its power of eminent domain to formally
condemn property. See United States v. General Motors
Corp., 323 U. S. 373, 374–375 (1945); United States ex rel.
TVA v. Powelson, 319 U. S. 266, 270–271 (1943). The same
is true when the government physically takes possession of
property without acquiring title to it. See United States v.
Pewee Coal Co., 341 U. S. 114, 115–117 (1951) (plurality
opinion). And the government likewise effects a physical
taking when it occupies property—say, by recurring flooding as a result of building a dam. See United States v. Cress,
243 U. S. 316, 327–328 (1917). These sorts of physical appropriations constitute the “clearest sort of taking,”
Palazzolo v. Rhode Island, 533 U. S. 606, 617 (2001), and
we assess them using a simple, per se rule: The government
must pay for what it takes. See Tahoe-Sierra, 535 U. S., at
322.
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When the government, rather than appropriating private
property for itself or a third party, instead imposes regulations that restrict an owner’s ability to use his own property, a different standard applies. Id., at 321–322. Our jurisprudence governing such use restrictions has developed
more recently. Before the 20th century, the Takings Clause
was understood to be limited to physical appropriations of
property. See Horne v. Department of Agriculture, 576 U. S.
351, 360 (2015); Legal Tender Cases, 12 Wall. 457, 551
(1871). In Pennsylvania Coal Co. v. Mahon, 260 U. S. 393
(1922), however, the Court established the proposition that
“while property may be regulated to a certain extent, if regulation goes too far it will be recognized as a taking.” Id.,
at 415. This framework now applies to use restrictions as
varied as zoning ordinances, Village of Euclid v. Ambler Realty Co., 272 U. S. 365, 387–388 (1926), orders barring the
mining of gold, United States v. Central Eureka Mining Co.,
357 U. S. 155, 168 (1958), and regulations prohibiting the
sale of eagle feathers, Andrus v. Allard, 444 U. S. 51, 65–66
(1979). To determine whether a use restriction effects a
taking, this Court has generally applied the flexible test developed in Penn Central, balancing factors such as the economic impact of the regulation, its interference with reasonable investment-backed expectations, and the character
of the government action. 438 U. S., at 124.
Our cases have often described use restrictions that go
“too far” as “regulatory takings.” See, e.g., Horne, 576 U. S.,
at 360; Yee v. Escondido, 503 U. S. 519, 527 (1992). But
that label can mislead. Government action that physically
appropriates property is no less a physical taking because
it arises from a regulation. That explains why we held that
an administrative reserve requirement compelling raisin
growers to physically set aside a percentage of their crop for
the government constituted a physical rather than a regulatory taking. Horne, 576 U. S., at 361. The essential question is not, as the Ninth Circuit seemed to think, whether
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the government action at issue comes garbed as a regulation (or statute, or ordinance, or miscellaneous decree). It
is whether the government has physically taken property
for itself or someone else—by whatever means—or has instead restricted a property owner’s ability to use his own
property. See Tahoe-Sierra, 535 U. S., at 321–323. Whenever a regulation results in a physical appropriation of
property, a per se taking has occurred, and Penn Central
has no place.
B
The access regulation appropriates a right to invade the
growers’ property and therefore constitutes a per se physical taking. The regulation grants union organizers a right
to physically enter and occupy the growers’ land for three
hours per day, 120 days per year. Rather than restraining
the growers’ use of their own property, the regulation appropriates for the enjoyment of third parties the owners’
right to exclude.
The right to exclude is “one of the most treasured” rights
of property ownership. Loretto v. Teleprompter Manhattan
CATV Corp., 458 U. S. 419, 435 (1982). According to Blackstone, the very idea of property entails “that sole and despotic dominion which one man claims and exercises over the
external things of the world, in total exclusion of the right
of any other individual in the universe.” 2 W. Blackstone,
Commentaries on the Laws of England 2 (1766). In less
exuberant terms, we have stated that the right to exclude
is “universally held to be a fundamental element of the
property right,” and is “one of the most essential sticks in
the bundle of rights that are commonly characterized as
property.” Kaiser Aetna v. United States, 444 U. S. 164,
176, 179–180 (1979); see Dolan v. City of Tigard, 512 U. S.
374, 384, 393 (1994); Nollan v. California Coastal Comm’n,
483 U. S. 825, 831 (1987); see also Merrill, Property and the
Right to Exclude, 77 Neb. L. Rev. 730 (1998) (calling the
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right to exclude the “sine qua non” of property).
Given the central importance to property ownership of
the right to exclude, it comes as little surprise that the
Court has long treated government-authorized physical invasions as takings requiring just compensation. The Court
has often described the property interest taken as a servitude or an easement.
For example, in United States v. Causby we held that the
invasion of private property by overflights effected a taking.
328 U. S. 256 (1946). The government frequently flew military aircraft low over the Causby farm, grazing the
treetops and terrorizing the poultry. Id., at 259. The Court
observed that ownership of the land extended to airspace
that low, and that “invasions of it are in the same category
as invasions of the surface.” Id., at 265. Because the damages suffered by the Causbys “were the product of a direct
invasion of [their] domain,” we held that “a servitude has
been imposed upon the land.” Id., at 265–266, 267; see also
Portsmouth Harbor Land & Hotel Co. v. United States, 260
U. S. 327, 330 (1922) (government assertion of a right to fire
coastal defense guns across private property would constitute a taking).
We similarly held that the appropriation of an easement
effected a taking in Kaiser Aetna v. United States. A realestate developer dredged a pond, converted it into a marina,
and connected it to a nearby bay and the ocean. 444 U. S.,
at 167. The government asserted that the developer could
not exclude the public from the marina because the pond
had become a navigable water. Id., at 168. We held that
the right to exclude “falls within [the] category of interests
that the Government cannot take without compensation.”
Id., at 180. After noting that “the imposition of the navigational servitude” would “result in an actual physical invasion of the privately owned marina” by members of the public, we cited Causby and Portsmouth for the proposition that
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“even if the Government physically invades only an easement in property, it must nonetheless pay just compensation.” 444 U. S., at 180.
In Loretto v. Teleprompter Manhattan CATV Corp., we
made clear that a permanent physical occupation constitutes a per se taking regardless whether it results in only a
trivial economic loss. New York adopted a law requiring
landlords to allow cable companies to install equipment on
their properties. 458 U. S., at 423. Loretto alleged that the
installation of a ½-inch diameter cable and two 1½-cubicfoot boxes on her roof caused a taking. Id., at 424. We
agreed, stating that where government action results in a
“permanent physical occupation of property, our cases uniformly have found a taking to the extent of the occupation,
without regard to whether the action achieves an important
public benefit or has only minimal economic impact on the
owner.” Id., at 434–435.
We reiterated that the appropriation of an easement constitutes a physical taking in Nollan v. California Coastal
Commission. The Nollans sought a permit to build a larger
home on their beachfront lot. 483 U. S., at 828. The California Coastal Commission issued the permit subject to the
condition that the Nollans grant the public an easement to
pass through their property along the beach. Ibid. As a
starting point to our analysis, we explained that, had the
Commission simply required the Nollans to grant the public
an easement across their property, “we have no doubt there
would have been a taking.” Id., at 831; see also Dolan, 512
U. S., at 384 (holding that compelled dedication of an easement for public use would constitute a taking).
More recently, in Horne v. Department of Agriculture, we
observed that “people still do not expect their property, real
or personal, to be actually occupied or taken away.” 576
U. S., at 361. The physical appropriation by the government of the raisins in that case was a per se taking, even if
a regulatory limit with the same economic impact would not
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have been. Id., at 362; see supra, at 6. “The Constitution,”
we explained, “is concerned with means as well as ends.”
576 U. S., at 362.
The upshot of this line of precedent is that governmentauthorized invasions of property—whether by plane, boat,
cable, or beachcomber—are physical takings requiring just
compensation. As in those cases, the government here has
appropriated a right of access to the growers’ property, allowing union organizers to traverse it at will for three hours
a day, 120 days a year. The regulation appropriates a right
to physically invade the growers’ property—to literally
“take access,” as the regulation provides. Cal. Code Regs.,
tit. 8, §20900(e)(1)(C). It is therefore a per se physical taking under our precedents. Accordingly, the growers’ complaint states a claim for an uncompensated taking in violation of the Fifth and Fourteenth Amendments.
C
The Ninth Circuit saw matters differently, as do the
Board and the dissent. In the decision below, the Ninth
Circuit took the view that the access regulation did not
qualify as a per se taking because, although it grants a right
to physically invade the growers’ property, it does not allow
for permanent and continuous access “24 hours a day, 365
days a year.” 923 F. 3d, at 532 (citing Nollan, 483 U. S., at
832). The dissent likewise concludes that the regulation
cannot amount to a per se taking because it allows “access
short of 365 days a year.” Post, at 11 (opinion of BREYER,
J.). That position is insupportable as a matter of precedent
and common sense. There is no reason the law should analyze an abrogation of the right to exclude in one manner if
it extends for 365 days, but in an entirely different manner
if it lasts for 364.
To begin with, we have held that a physical appropriation
is a taking whether it is permanent or temporary. Our
cases establish that “compensation is mandated when a
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leasehold is taken and the government occupies property
for its own purposes, even though that use is temporary.”
Tahoe-Sierra, 535 U. S., at 322 (citing General Motors
Corp., 323 U. S. 373; United States v. Petty Motor Co., 327
U. S. 372 (1946)). The duration of an appropriation—just
like the size of an appropriation, see Loretto, 458 U. S., at
436–437—bears only on the amount of compensation. See
United States v. Dow, 357 U. S. 17, 26 (1958). For example,
after finding a taking by physical invasion, the Court in
Causby remanded the case to the lower court to determine
“whether the easement taken was temporary or permanent,” in order to fix the compensation due. 328 U. S., at
267–268.
To be sure, Loretto emphasized the heightened concerns
associated with “[t]he permanence and absolute exclusivity
of a physical occupation” in contrast to “temporary limitations on the right to exclude,” and stated that “[n]ot every
physical invasion is a taking.” 458 U. S., at 435, n. 12; see
also id., at 432–435. The latter point is well taken, as we
will explain. But Nollan clarified that appropriation of a
right to physically invade property may constitute a taking
“even though no particular individual is permitted to station himself permanently upon the premises.” 483 U. S., at
832.
Next, we have recognized that physical invasions constitute takings even if they are intermittent as opposed to continuous. Causby held that overflights of private property
effected a taking, even though they occurred on only 4% of
takeoffs and 7% of landings at the nearby airport. 328
U. S., at 259. And while Nollan happened to involve a legally continuous right of access, we have no doubt that the
Court would have reached the same conclusion if the easement demanded by the Commission had lasted for only 364
days per year. After all, the easement was hardly continuous as a practical matter. As Justice Brennan observed in
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dissent, given the shifting tides, “public passage for a portion of the year would either be impossible or would not occur on [the Nollans’] property.” 483 U. S., at 854. What
matters is not that the easement notionally ran round the
clock, but that the government had taken a right to physically invade the Nollans’ land. And when the government
physically takes an interest in property, it must pay for the
right to do so. See Horne, 576 U. S., at 357–358; TahoeSierra, 535 U. S., at 322. The fact that a right to take access
is exercised only from time to time does not make it any less
a physical taking.
Even the Board declines to defend the Ninth Circuit’s absolutist stance. It prudently concedes that “a requirement
that landowners grant an easement otherwise identical to
the one in Nollan but limited to daylight hours, might very
well qualify as ‘a taking without regard to other factors that
a court might ordinarily examine.’ ” Brief for Respondents
25–26 (quoting Loretto, 458 U. S., at 432; citation and some
internal quotation marks omitted). But the access regulation, it contends, nevertheless fails to qualify as a per se
taking because it “authorizes only limited and intermittent
access for a narrow purpose.” Brief for Respondents 26.
That position is little more defensible than the Ninth Circuit’s. The fact that the regulation grants access only to
union organizers and only for a limited time does not transform it from a physical taking into a use restriction. Saying
that appropriation of a three hour per day, 120 day per year
right to invade the growers’ premises “does not constitute a
taking of a property interest but rather . . . a mere restriction on its use, is to use words in a manner that deprives them of all their ordinary meaning.” Nollan, 483
U. S., at 831 (citation and internal quotation marks omitted).
The Board also takes issue with the growers’ premise
that the access regulation appropriates an easement. In
the Board’s estimation, the regulation does not exact a true
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easement in gross under California law because the access
right may not be transferred, does not burden any particular parcel of property, and may not be recorded. This, the
Board says, reinforces its conclusion that the regulation
does not take a constitutionally protected property interest
from the growers. The dissent agrees, suggesting that the
access right cannot effect a per se taking because it does not
require the growers to grant the union organizers an easement as defined by state property law. See post, at 4, 11.
These arguments misconstrue our physical takings doctrine. As a general matter, it is true that the property
rights protected by the Takings Clause are creatures of
state law. See Phillips v. Washington Legal Foundation,
524 U. S. 156, 164 (1998); Lucas v. South Carolina Coastal
Council, 505 U. S. 1003, 1030 (1992). But no one disputes
that, without the access regulation, the growers would have
had the right under California law to exclude union organizers from their property. See Allred v. Harris, 14 Cal. App.
4th 1386, 1390, 18 Cal. Rptr. 2d 530, 533 (1993). And no
one disputes that the access regulation took that right from
them. The Board cannot absolve itself of takings liability
by appropriating the growers’ right to exclude in a form that
is a slight mismatch from state easement law. Under the
Constitution, property rights “cannot be so easily manipulated.” Horne, 576 U. S., at 365 (internal quotation marks
omitted); see also Webb’s Fabulous Pharmacies, Inc. v.
Beckwith, 449 U. S. 155, 164 (1980) (“a State, by ipse dixit,
may not transform private property into public property
without compensation”).
Our decisions consistently reflect this intuitive approach.
We have recognized that the government can commit a
physical taking either by appropriating property through a
condemnation proceeding or by simply “enter[ing] into
physical possession of property without authority of a court
order.” Dow, 357 U. S., at 21; see also United States v.
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Clarke, 445 U. S. 253, 256–257, and n. 3 (1980). In the latter situation, the government’s intrusion does not vest it
with a property interest recognized by state law, such as a
fee simple or a leasehold. See Dow, 357 U. S., at 21. Yet
we recognize a physical taking all the same. See id., at 22.
Any other result would allow the government to appropriate private property without just compensation so long as it
avoids formal condemnation. We have never tolerated that
outcome. See Pewee Coal Co., 341 U. S., at 116–117. For
much the same reason, in Portsmouth, Causby, and Loretto
we never paused to consider whether the physical invasions
at issue vested the intruders with formal easements according to the nuances of state property law (nor do we see how
they could have). Instead, we followed our traditional rule:
Because the government appropriated a right to invade,
compensation was due. That same test governs here.
The Board and the dissent further contend that our decision in PruneYard Shopping Center v. Robins, 447 U. S. 74
(1980), establishes that the access regulation cannot qualify
as a per se taking. There the California Supreme Court
held that the State Constitution protected the right to engage in leafleting at the PruneYard, a privately owned
shopping center. Id., at 78. The shopping center argued
that the decision had taken without just compensation its
right to exclude. Id., at 82. Applying the Penn Central factors, we held that no compensable taking had occurred. 447
U. S., at 83; cf. Heart of Atlanta Motel, Inc. v. United States,
379 U. S. 241, 261 (1964) (rejecting claim that provisions of
the Civil Rights Act of 1964 prohibiting racial discrimination in public accommodations effected a taking).
The Board and the dissent argue that PruneYard shows
that limited rights of access to private property should be
evaluated as regulatory rather than per se takings. See
post, at 8–9. We disagree. Unlike the growers’ properties,
the PruneYard was open to the public, welcoming some
25,000 patrons a day. 447 U. S., at 77–78. Limitations on
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how a business generally open to the public may treat individuals on the premises are readily distinguishable from
regulations granting a right to invade property closed to the
public. See Horne, 576 U. S., at 364 (distinguishing PruneYard as involving “an already publicly accessible” business); Nollan, 483 U. S., at 832, n. 1 (same).
The Board also relies on our decision in NLRB v. Babcock
& Wilcox Co. But that reliance is misplaced. In Babcock,
the National Labor Relations Board found that several employers had committed unfair labor practices under the National Labor Relations Act by preventing union organizers
from distributing literature on company property. 351
U. S., at 109. We held that the statute did not require employers to allow organizers onto their property, at least outside the unusual circumstance where their employees were
otherwise “beyond the reach of reasonable union efforts to
communicate with them.” Id., at 113; see also Lechmere,
502 U. S., at 540 (employees residing off company property
are presumptively not beyond the reach of the union’s message). The Board contends that Babcock’s approach of balancing property and organizational rights should guide our
analysis here. See Loretto, 458 U. S., at 434, n. 11 (discussing Babcock principle). But Babcock did not involve a takings claim. Whatever specific takings issues may be presented by the highly contingent access right we recognized
under the NLRA, California’s access regulation effects a
per se physical taking under our precedents. See Tahoe-Sierra, 535 U. S., at 322.
D
In its thoughtful opinion, the dissent advances a distinctive view of property rights. The dissent encourages readers to consider the issue “through the lens of ordinary English,” and contends that, so viewed, the “regulation does not
appropriate anything.” Post, at 3, 5. Rather, the access regulation merely “regulates . . . the owners’ right to exclude,”

16

CEDAR POINT NURSERY v. HASSID
Opinion of the Court

so it must be assessed “under Penn Central’s fact-intensive
test.” Post, at 2, 5. “A right to enter my woods only on certain occasions,” the dissent elaborates, “is a taking only if
the regulation allowing it goes ‘too far.’ ” Post, at 11. The
dissent contends that our decisions in Causby, Portsmouth,
and Kaiser Aetna applied just such a flexible approach, under which the Court “balanced several factors” to determine
whether the physical invasions at issue effected a taking.
Post, at 9–11. According to the dissent, this kind of latitude
toward temporary invasions is a practical necessity for governing in our complex modern world. See post, at 11–12.
With respect, our own understanding of the role of property rights in our constitutional order is markedly different.
In “ordinary English” “appropriation” means “taking as
one’s own,” 1 Oxford English Dictionary 587 (2d ed. 1989)
(emphasis added), and the regulation expressly grants to
labor organizers the “right to take access,” Cal. Code Regs.,
tit. 8, §20900(e)(1)(C) (emphasis added). We cannot agree
that the right to exclude is an empty formality, subject to
modification at the government’s pleasure. On the contrary, it is a “fundamental element of the property right,”
Kaiser Aetna, 444 U. S., at 179–180, that cannot be balanced away. Our cases establish that appropriations of a
right to invade are per se physical takings, not use restrictions subject to Penn Central: “[W]hen [government]
planes use private airspace to approach a government airport, [the government] is required to pay for that share no
matter how small.” Tahoe-Sierra, 535 U. S., at 322 (citing
Causby). And while Kaiser Aetna may have referred to the
test from Penn Central, see 444 U. S., at 174–175, the Court
concluded categorically that the government must pay just
compensation for physical invasions, see id., at 180 (citing
Causby and Portsmouth). With regard to the complexities
of modern society, we think they only reinforce the importance of safeguarding the basic property rights that help
preserve individual liberty, as the Founders explained. See
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supra, at 5.
In the end, the dissent’s permissive approach to property
rights hearkens back to views expressed (in dissent) for decades. See, e.g., Nollan, 483 U. S., at 864 (Brennan, J., dissenting) (“[The Court’s] reasoning is hardly suited to the
complex reality of natural resource protection in the 20th
century.”); Loretto, 458 U. S., at 455 (Blackmun, J., dissenting) (“[T]oday’s decision . . . represents an archaic judicial
response to a modern social problem.”); Causby, 328 U. S.,
at 275 (Black, J., dissenting) (“Today’s opinion is, I fear, an
opening wedge for an unwarranted judicial interference
with the power of Congress to develop solutions for new and
vital national problems.”). As for today’s considered dissent, it concludes with “Better the devil we know . . . ,” post,
at 16, but its objections, to borrow from then-Justice
Rehnquist’s invocation of Wordsworth, “bear[ ] the sound of
‘Old, unhappy, far-off things, and battles long ago,’ ” Kaiser
Aetna, 444 U. S., at 177.
III
The Board, seconded by the dissent, warns that treating
the access regulation as a per se physical taking will endanger a host of state and federal government activities involving entry onto private property. See post, at 11–14. That
fear is unfounded.
First, our holding does nothing to efface the distinction
between trespass and takings. Isolated physical invasions,
not undertaken pursuant to a granted right of access, are
properly assessed as individual torts rather than appropriations of a property right. This basic distinction is firmly
grounded in our precedent. See Portsmouth, 260 U. S., at
329–330 (“[W]hile a single act may not be enough, a continuance of them in sufficient number and for a sufficient time
may prove [the intent to take property]. Every successive
trespass adds to the force of the evidence.”); 1 P. Nichols,
The Law of Eminent Domain §112, p. 311 (1917) (“[A] mere
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occasional trespass would not constitute a taking.”). And
lower courts have had little trouble applying it. See, e.g.,
Hendler v. United States, 952 F. 2d 1364, 1377 (CA Fed.
1991) (identifying a “truckdriver parking on someone’s vacant land to eat lunch” as an example of a mere trespass).
The distinction between trespass and takings accounts
for our treatment of temporary government-induced flooding in Arkansas Game and Fish Commission v. United
States, 568 U. S. 23 (2012). There we held, “simply and
only,” that such flooding “gains no automatic exemption
from Takings Clause inspection.” Id., at 38. Because this
type of flooding can present complex questions of causation,
we instructed lower courts evaluating takings claims based
on temporary flooding to consider a range of factors including the duration of the invasion, the degree to which it was
intended or foreseeable, and the character of the land at issue. Id., at 38–39. Applying those factors on remand, the
Federal Circuit concluded that the government had effected
a taking in the form of a temporary flowage easement. Arkansas Game and Fish Comm’n v. United States, 736 F. 3d
1364, 1372 (2013). Our approach in Arkansas Game and
Fish Commission reflects nothing more than an application
of the traditional trespass-versus-takings distinction to the
unique considerations that accompany temporary flooding.
Second, many government-authorized physical invasions
will not amount to takings because they are consistent with
longstanding background restrictions on property rights.
As we explained in Lucas v. South Carolina Coastal Council, the government does not take a property interest when
it merely asserts a “pre-existing limitation upon the land
owner’s title.” 505 U. S., at 1028–1029. For example, the
government owes a landowner no compensation for requiring him to abate a nuisance on his property, because he
never had a right to engage in the nuisance in the first
place. See id., at 1029–1030.
These background limitations also encompass traditional
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common law privileges to access private property. One such
privilege allowed individuals to enter property in the event
of public or private necessity. See Restatement (Second) of
Torts §196 (1964) (entry to avert an imminent public disaster); §197 (entry to avert serious harm to a person, land, or
chattels); cf. Lucas, 505 U. S., at 1029, n. 16. The common
law also recognized a privilege to enter property to effect an
arrest or enforce the criminal law under certain circumstances. Restatement (Second) of Torts §§204–205. Because a property owner traditionally had no right to exclude
an official engaged in a reasonable search, see, e.g., Sandford v. Nichols, 13 Mass. 286, 288 (1816), government
searches that are consistent with the Fourth Amendment
and state law cannot be said to take any property right from
landowners. See generally Camara v. Municipal Court of
City and County of San Francisco, 387 U. S. 523, 538
(1967).
Third, the government may require property owners to
cede a right of access as a condition of receiving certain benefits, without causing a taking. In Nollan, we held that “a
permit condition that serves the same legitimate policepower purpose as a refusal to issue the permit should not
be found to be a taking if the refusal to issue the permit
would not constitute a taking.” 483 U. S., at 836. The inquiry, we later explained, is whether the permit condition
bears an “essential nexus” and “rough proportionality” to
the impact of the proposed use of the property. Dolan, 512
U. S., at 386, 391; see also Koontz v. St. Johns River Water
Management Dist., 570 U. S. 595, 599 (2013).
Under this framework, government health and safety inspection regimes will generally not constitute takings. See,
e.g., Ruckelshaus v. Monsanto Co., 467 U. S. 986, 1007
(1984). When the government conditions the grant of a benefit such as a permit, license, or registration on allowing
access for reasonable health and safety inspections, both
the nexus and rough proportionality requirements of the

20

CEDAR POINT NURSERY v. HASSID
Opinion of the Court

constitutional conditions framework should not be difficult
to satisfy. See, e.g., 7 U. S. C. §136g(a)(1)(A) (pesticide inspections); 16 U. S. C. §823b(a) (hydroelectric project investigations); 21 U. S. C. §374(a)(1) (pharmaceutical inspections); 42 U. S. C. §2201(o) (nuclear material inspections).
None of these considerations undermine our determination that the access regulation here gives rise to a per se
physical taking. Unlike a mere trespass, the regulation
grants a formal entitlement to physically invade the growers’ land. Unlike a law enforcement search, no traditional
background principle of property law requires the growers
to admit union organizers onto their premises. And unlike
standard health and safety inspections, the access regulation is not germane to any benefit provided to agricultural
employers or any risk posed to the public. See Horne, 576
U. S., at 366 (“basic and familiar uses of property” are not
a special benefit that “the Government may hold hostage,
to be ransomed by the waiver of constitutional protection”).
The access regulation amounts to simple appropriation of
private property.
*
*
*
The access regulation grants labor organizations a right
to invade the growers’ property. It therefore constitutes a
per se physical taking.
The judgment of the United States Court of Appeals for
the Ninth Circuit is reversed, and the case is remanded for
further proceedings consistent with this opinion.
It is so ordered.
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SUPREME COURT OF THE UNITED STATES
_________________

No. 20–107
_________________

CEDAR POINT NURSERY, ET AL., PETITIONERS v.
VICTORIA HASSID, ET AL.
ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT
[June 23, 2021]

JUSTICE KAVANAUGH, concurring.
I join the Court’s opinion, which carefully adheres to constitutional text, history, and precedent. I write separately
to explain that, in my view, the Court’s precedent in NLRB
v. Babcock & Wilcox Co., 351 U. S. 105 (1956), also strongly
supports today’s decision.
In Babcock, the National Labor Relations Board argued
that the National Labor Relations Act afforded union organizers a right to enter company property to communicate
with employees. Several employers responded that the
Board’s reading of the Act would infringe their Fifth
Amendment property rights. The employers contended
that Congress, “even if it could constitutionally do so, has
at no time shown any intention of destroying property
rights secured by the Fifth Amendment, in protecting employees’ rights of collective bargaining under the Act. Until
Congress should evidence such intention by specific legislative language, our courts should not construe the Act on
such dangerous constitutional grounds.” Brief for Respondent in NLRB v. Babcock & Wilcox Co., O. T. 1955, No. 250,
pp. 18–19.
This Court agreed with the employers’ argument that the
Act should be interpreted to avoid unconstitutionality. The
Court reasoned that “the National Government” via the
Constitution “preserves property rights,” including “the
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right to exclude from property.” Babcock, 351 U. S., at 112.
Against the backdrop of the Constitution’s strong protection
of property rights, the Court interpreted the Act to afford
access to union organizers only when “needed,” ibid.—that
is, when the employees live on company property and union
organizers have no other reasonable means of communicating with the employees, id., at 113. See also Lechmere,
Inc. v. NLRB, 502 U. S. 527, 540–541 (1992). As I read it,
Babcock recognized that employers have a basic Fifth
Amendment right to exclude from their private property,
subject to a “necessity” exception similar to that noted by
the Court today. Ante, at 19.
Babcock strongly supports the growers’ position in today’s case because the California union access regulation
intrudes on the growers’ property rights far more than Babcock allows. When this same California union access regulation was challenged on constitutional grounds before the
California Supreme Court in 1976, that court upheld the
regulation by a 4-to-3 vote. Agricultural Labor Rel. Bd. v.
Superior Ct. of Tulare Cty., 16 Cal. 3d 392, 546 P. 2d 687.
Justice William Clark wrote the dissent. Justice Clark
stressed that “property rights are fundamental.” Id., at
429, n. 4, 546 P. 2d, at 712, n. 4. And he concluded that the
California union access regulation “violates the rule” of
Babcock and thus “violates the constitutional provisions
protecting private property.” 16 Cal. 3d, at 431, 546 P. 2d,
at 713. In my view, Justice Clark had it exactly right.
With those comments, I join the Court’s opinion in full.
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_________________

No. 20–107
_________________

CEDAR POINT NURSERY, ET AL., PETITIONERS v.
VICTORIA HASSID, ET AL.
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APPEALS FOR THE NINTH CIRCUIT
[June 23, 2021]

JUSTICE BREYER, with whom JUSTICE SOTOMAYOR and
JUSTICE KAGAN join, dissenting.
A California regulation provides that representatives of
a labor organization may enter an agricultural employer’s
property for purposes of union organizing. They may do so
during four months of the year, one hour before the start of
work, one hour during an employee lunch break, and one
hour after work. The question before us is how to characterize this regulation for purposes of the Constitution’s Takings Clause.
Does the regulation physically appropriate the employers’ property? If so, there is no need to look further; the
Government must pay the employers “just compensation.”
U. S. Const., Amdt. 5; see Arkansas Game and Fish
Comm’n v. United States, 568 U. S. 23, 31 (2012) (“ ‘[W]hen
the government physically takes possession of an interest
in property for some public purpose, it has a categorical
duty to compensate the former owner’ ”). Or does the regulation simply regulate the employers’ property rights? If so,
then there is every need to look further; the government
need pay the employers “just compensation” only if the regulation “goes too far.” Pennsylvania Coal Co. v. Mahon, 260
U. S. 393, 415 (1922) (Holmes, J., for the Court); see also
Penn Central Transp. Co. v. New York City, 438 U. S. 104,
124 (1978) (determining whether a regulation is a taking by
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examining the regulation’s “economic impact,” the extent of
interference with “investment-backed expectations,” and
the “character of the governmental action”); Arkansas
Game and Fish Comm’n, 568 U. S., at 38–39 (listing factors
relevant to the character of the regulation).
The Court holds that the provision’s “access to organizers” requirement amounts to a physical appropriation of
property. In its view, virtually every government-authorized invasion is an “appropriation.” But this regulation
does not “appropriate” anything; it regulates the employers’
right to exclude others. At the same time, our prior cases
make clear that the regulation before us allows only a temporary invasion of a landowner’s property and that this
kind of temporary invasion amounts to a taking only if it
goes “too far.” See, e.g., Loretto v. Teleprompter Manhattan
CATV Corp., 458 U. S. 419, 434 (1982). In my view, the
majority’s conclusion threatens to make many ordinary
forms of regulation unusually complex or impractical. And
though the majority attempts to create exceptions to narrow its rule, see ante, at 17–20, the law’s need for feasibility
suggests that the majority’s framework is wrong. With respect, I dissent from the majority’s conclusion that the regulation is a per se taking.
I
“In view of the nearly infinite variety of ways in which
government actions or regulations can affect property interests, the Court has recognized few invariable rules in this
area.” Arkansas Game and Fish Comm’n, 568 U. S., at 31;
see also Kaiser Aetna v. United States, 444 U. S. 164, 175
(1979) (“[T]his Court has generally ‘been unable to develop
any “set formula” for determining when “justice and fairness” require that economic injuries caused by public action
be compensated by the government’ ”). Instead, most government action affecting property rights is analyzed case by
case under Penn Central’s fact-intensive test. Petitioners
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do not argue that the provision at issue is a “regulatory taking” under that test.
Instead, the question before us is whether the access regulation falls within one of two narrow categories of government conduct that are per se takings. The first is when “ ‘the
government directly appropriates private property for its
own use.’ ” Horne v. Department of Agriculture, 576 U. S.
351, 357 (2015). The second is when the government causes
a permanent physical occupation of private property. See
Lingle v. Chevron U. S. A. Inc., 544 U. S. 528, 538 (2005).
It does not.
A
Initially it may help to look at the legal problem—a problem of characterization—through the lens of ordinary English. The word “regulation” rather than “appropriation” fits
this provision in both label and substance. Cf. ante, at 6. It
is contained in Title 8 of the California Code of Regulations.
It was adopted by a state regulatory board, namely, the California Agricultural Labor Relations Board, in 1975. It is
embedded in a set of related detailed regulations that describe and limit the access at issue. In addition to the hours
of access just mentioned, it provides that union representatives can enter the property only “for the purpose of meeting
and talking with employees and soliciting their support”;
they have access only to “areas in which employees congregate before and after working” or “at such location or locations as the employees eat their lunch”; and they cannot engage in “conduct disruptive of the employer’s property or
agricultural operations, including injury to crops or machinery or interference with the process of boarding buses.”
§§20900(e), (e)(3), (e)(4)(C) (2021). From the employers’
perspective, it restricts when and where they can exclude
others from their property.
At the same time, the provision only awkwardly fits the
terms “physical taking” and “physical appropriation.” The
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“access” that it grants union organizers does not amount to
any traditional property interest in land. It does not, for
example, take from the employers, or provide to the organizers, any freehold estate (e.g., a fee simple, fee tail, or life
estate); any concurrent estate (e.g., a joint tenancy, tenancy
in common, or tenancy by the entirety); or any leasehold estate (e.g., a term of years, periodic tenancy, or tenancy at
will). See J. Dukeminier, J. Krier, G. Alexander, M. Schill,
& L. Strahilevitz, Property 215–216, 222–224, 226, 343–
345, 443–445 (8th ed. 2014). Nor (as all now agree) does it
provide the organizers with a formal easement or access resembling an easement, as the employers once argued, since
it does not burden any particular parcel of property. See,
e.g., Balestra v. Button, 54 Cal. App. 2d 192, 197 (1942) (the
burden of an easement in gross is appurtenant to “the real
property of another”); Restatement (Third) of Property: Servitudes §1.2(3) (1998) (“The burden of an easement or profit
is always appurtenant”); see also ante, at 13 (acknowledging a “slight mismatch from state easement law”). Compare
Pet. for Cert. i (asking the Court to address “whether the
uncompensated appropriation of an easement that is limited in time effects a per se physical taking under the Fifth
Amendment”), with Reply Brief 8 (“[T]he access required
here does not bear all the hallmarks of an easement”).
The majority concludes that the regulation nonetheless
amounts to a physical taking of property because, the majority says, it “appropriates” a “right to invade” or a “right
to exclude” others. See ante, at 7, 12, 14, 15, 16, 20 (right
to invade); ante, at 7, 8, 10, 13, 16 (right to exclude). It
thereby likens this case to cases in which we have held that
appropriation of property rights amounts to a physical
per se taking. See ante, at 5–6 (citing United States v. Pewee Coal Co., 341 U. S. 114, 115 (1951) (plurality opinion)
(seizure and operation of a coal mine by the United States);
United States v. General Motors Corp., 323 U. S. 373, 375
(1945) (condemnation of a warehouse building by the
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United States); Horne, 576 U. S., at 361 (transfer of
“[a]ctual raisins,” and title to the raisins, from growers to
the Government)).
It is important to understand, however, that, technically
speaking, the majority is wrong. The regulation does not
appropriate anything. It does not take from the owners a
right to invade (whatever that might mean). It does not
give the union organizations the right to exclude anyone. It
does not give the government the right to exclude anyone.
What does it do? It gives union organizers the right temporarily to invade a portion of the property owners’ land. It
thereby limits the landowners’ right to exclude certain others. The regulation regulates (but does not appropriate) the
owners’ right to exclude.
Why is it important to understand this technical point?
Because only then can we understand the issue before us.
That issue is whether a regulation that temporarily limits
an owner’s right to exclude others from property automatically amounts to a Fifth Amendment taking. Under our
cases, it does not.
B
Our cases draw a distinction between regulations that
provide permanent rights of access and regulations that
provide nonpermanent rights of access. They either state
or hold that the first type of regulation is a taking per se,
but the second kind is a taking only if it goes “too far.” And
they make this distinction for good reason.
Consider the Court’s reasoning in an important case in
which the Court found a per se taking. In Loretto, the Court
considered the status of a New York law that required landlords to permit cable television companies to install cable
facilities on their property. 458 U. S., at 421. We held that
the installation amounted to a permanent physical occupation of the property and hence to a per se taking. See id., at
441 (“affirm[ing] the traditional rule that a permanent
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physical occupation of property is a taking”); see also id., at
427 (tracing that rule back to 1872). In reaching this holding we specifically said that “[n]ot every physical invasion
is a taking.” Id., at 435, n. 12 (emphasis deleted); see also
ante, at 11 (acknowledging that this “point is well taken”).
We explained that the “permanence and absolute exclusivity of a physical occupation distinguish it from temporary
limitations on the right to exclude.” Loretto, 458 U. S., at
435, n. 12. And we provided an example of a federal statute
that did not effect a per se taking—an example almost identical to the regulation before us. That statute provided “ ‘access . . . limited to (i) union organizers; (ii) prescribed nonworking areas of the employer’s premises; and (iii) the duration of the organization activity.’ ” Id., at 434, n. 11 (quoting Central Hardware Co. v. NLRB, 407 U. S. 539, 545
(1972)).
We also explained why permanent physical occupations
are distinct from temporary limitations on the right to exclude. We said that, when the government permanently occupies property, it “does not simply take a single ‘strand’
from the ‘bundle’ of property rights: it chops through the
bundle, taking a slice of every strand,” “effectively destroy[ing]” “the rights ‘to possess, use and dispose of it.’ ”
Loretto, 458 U. S., at 435. We added that the property
owner “ha[d] no right to possess the occupied space himself,
and also ha[d] no power to exclude the occupier from possession and use of the space.” Ibid. The requirement “forever denie[d] the owner any power to control the use of the
property” or make any “nonpossessory use” of it. Id., at 436.
It would “ordinarily empty the right” to sell or transfer the
occupied space “of any value, since the purchaser w[ould]
also be unable to make any use of the property.” Ibid. The
owner could not “exercise control” over the equipment’s installation, and so could not “minimize [its] physical, esthetic, and other effects.” Id., at 441, n. 19. Thus, we concluded, a permanent physical occupation “is perhaps the
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most serious form of invasion of an owner’s property interests.” Id., at 435.
Now consider PruneYard Shopping Center v. Robins, 447
U. S. 74 (1980). We there considered the status of a state
constitutional requirement that a privately owned shopping center permit other individuals to enter upon, and to
use, the property to exercise their rights to free speech and
petition. See id., at 78. We held that this requirement was
not a per se taking in part because (even though the individuals may have “ ‘physically invaded’ ” the owner’s property) “[t]here [wa]s nothing to suggest that preventing [the
owner] from prohibiting this sort of activity w[ould] unreasonably impair the value or use of th[e ] property as a shopping center,” and the owner could “adop[t ] time, place, and
manner regulations that w[ould] minimize any interference
with its commercial functions.” Id., at 83–84; see also
Loretto, 458 U. S., at 434 (describing the “invasion” in
PruneYard as “temporary and limited in nature”).
In Nollan v. California Coastal Comm’n, 483 U. S. 825
(1987), we held that the State’s taking of an easement
across a landowner’s property did constitute a per se taking.
But consider the Court’s reason: “[I]ndividuals are given a
permanent and continuous right to pass to and fro.” Id., at
832 (emphasis added). We clarified that by “permanent”
and “continuous” we meant that the “real property may continuously be traversed, even though no particular individual is permitted to station himself permanently upon the
premises.” Ibid.
In Arkansas Game and Fish Comm’n, 568 U. S. 23, we
again said that permanent physical occupations are per se
takings, but temporary invasions are not. Rather, they
“ ‘are subject to a more complex balancing process to determine whether they are a taking.’ ” Id., at 36; see also id., at
38–39 (courts should consider the length of the invasion,
the “degree to which the invasion is intended or is the fore-

8

CEDAR POINT NURSERY v. HASSID
BREYER, J., dissenting

seeable result of authorized government action,” “the character of the land at issue,” “the owner’s ‘reasonable investment-backed expectations’ regarding the land’s use,” and
the “[s]everity of the interference” (citing, inter alia, Penn
Central, 438 U. S., at 130–131)).
As these cases have used the terms, the regulation here
at issue provides access that is “temporary,” not “permanent.” Unlike the regulation in Loretto, it does not place a
“fixed structure on land or real property.” 458 U. S., at 437.
The employers are not “forever denie[d]” “any power to control the use” of any particular portion of their property. Id.,
at 436. And it does not totally reduce the value of any section of the property. Ibid. Unlike in Nollan, the public cannot walk over the land whenever it wishes; rather a subset
of the public may enter a portion of the land three hours per
day for four months per year (about 4% of the time). At
bottom, the regulation here, unlike the regulations in
Loretto and Nollan, is not “functionally equivalent to the
classic taking in which government directly appropriates
private property or ousts the owner from his domain.”
Lingle, 544 U. S., at 539.
At the same time, PruneYard’s holding that the taking
was “temporary” (and hence not a per se taking) fits this
case almost perfectly. There the regulation gave nonowners the right to enter privately owned property for the
purpose of speaking generally to others, about matters of
their choice, subject to reasonable time, place, and manner
restrictions. 447 U. S., at 83. The regulation before us
grants a far smaller group of people the right to enter landowners’ property for far more limited times in order to
speak about a specific subject. Employers have more power
to control entry by setting work hours, lunch hours, and
places of gathering. On the other hand, as the majority
notes, the shopping center in PruneYard was open to the
public generally. See ante, at 14–15. All these factors, how-
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ever, are the stuff of which regulatory-balancing, not absolute per se, rules are made.
Our cases have recognized, as the majority says, that the
right to exclude is a “ ‘fundamental element of the property
right.’ ” Ante, at 16. For that reason, “[a] ‘taking’ may more
readily be found when the interference with property can
be characterized as a physical invasion by government.”
Penn Central, 438 U. S., at 124 (emphasis added); see also
Loretto, 458 U. S., at 426 (“[W]e have long considered a
physical intrusion by government to be a property restriction of an unusually serious character for purposes of
the Takings Clause”). But a taking is not inevitably found
just because the interference with property can be characterized as a physical invasion by the government, or, in
other words, when it affects the right to exclude.
The majority refers to other cases. But those cases do not
help its cause. That is because the Court in those cases
(some of which preceded Penn Central and others of which
I have discussed above) did not apply a “per se takings” approach. But see ante, at 14 (claiming that our “traditional
rule” is that when “the government appropriate[s] a right
to invade, compensation [i]s due”). In United States v.
Causby, 328 U. S. 256, 259 (1946), for example, the question
was whether government flights over a piece of land constituted a taking. The flights amounted to 4% of the takeoffs,
and 7% of the landings, at a nearby airport. See ibid. But
the planes flew “in considerable numbers and rather close
together.” Ibid. And the flights were “so low and so frequent as to be a direct and immediate interference with the
enjoyment and use of the land.” Id., at 266. Taken together, those flights “destr[oyed] the use of the property as
a commercial chicken farm.” Id., at 259. Based in part on
that economic damage, the Court found that the rule allowing these overflights went “too far.” See id., at 266 (“ ‘[I]t is
the character of the invasion, not the amount of damage resulting from it, so long as the damage is substantial, that
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determines the question whether it is a taking’ ” (emphasis
added)).
In Portsmouth Harbor Land & Hotel Co. v. United States,
260 U. S. 327, 329 (1922), the Court held that the Government’s firing of guns across private property would be a taking only if the shots were sufficiently frequent to establish
an “intent to fire across the claimants’ land at will.” The
frequency of the projectiles itself mattered less than
whether the Government acted “ ‘with the purpose and effect of subordinating the strip of land . . . to the right and
privilege of the Government to fire projectiles directly
across it for the purpose of practice or otherwise, whenever
it saw fit, in time of peace, with the result of depriving the
owner of its profitable use.’ ” Ibid. (emphasis added).
Again, the Court balanced several factors—permanence, severity, and economic impact—rather than treating the
mere fact of entry as dispositive.
In Kaiser Aetna v. United States, 444 U. S. 164, the Court
considered whether the Government had taken property by
converting a formerly “private pond” (with a private access
fee) into a “public aquatic park” (with free navigation-related access for the public). Id., at 176, 180. The Court held
there was a taking. But in doing so, it applied a Penn Central, not a per se, analysis. The Court wrote that “[m]ore
than one factor contribute[d] to” the conclusion that the
Government had gone “far beyond ordinary regulation or
improvement.” 444 U. S., at 178. And it found there was a
taking.
If there is ambiguity in these cases, it concerns whether
the Court considered the occupation at issue to be temporary (requiring Penn Central’s “too far” analysis) or permanent (automatically requiring compensation). Nothing in
them suggests the majority’s view, namely, that compensation is automatically required for a temporary right of access. Nor does anything in them support the distinction
that the majority gleans between “trespass” and “takings.”

Cite as: 594 U. S. ____ (2021)

11

BREYER, J., dissenting

See ante, at 17–18; see also infra, at 14.
The majority also refers to Nollan as support for its claim
that the “fact that a right to take access is exercised only
from time to time does not make it any less a physical taking.” Ante, at 12. True. Here, however, unlike in Nollan,
the right taken is not a right to have access to the property
at any time (which access different persons “exercis[e] . . .
from time to time”). Rather here we have a right that does
not allow access at any time. It allows access only from
“time to time.” And that makes all the difference. A right
to enter my woods whenever you wish is a right to use that
property permanently, even if you exercise that right only
on occasion. A right to enter my woods only on certain occasions is not a right to use the woods permanently. In the
first case one might reasonably use the term per se taking.
It is as if my woods are yours. In the second case it is a
taking only if the regulation allowing it goes “too far,” considering the factors we have laid out in Penn Central. That
is what our cases say.
Finally, the majority says that Nollan would have come
out the same way had it involved, similar to the regulation
here, access short of 365 days a year. See ante, at 11. Perhaps so. But, if so, that likely would be because the Court
would have viewed the access as an “easement,” and therefore an appropriation. See Nollan, 483 U. S., at 828. Or,
perhaps, the Court would have viewed the regulation as going “too far.” I can assume, purely for argument’s sake, that
that is so. But the law is clear: A regulation that provides
temporary, not permanent, access to a landowner’s property, and that does not amount to a taking of a traditional
property interest, is not a per se taking. That is, it does not
automatically require compensation. Rather, a court must
consider whether it goes “too far.”
C
The persistence of the permanent/temporary distinction
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that I have described is not surprising. That distinction
serves an important purpose.
We live together in
communities. (Approximately 80% of Americans live in
urban areas. U. S. Census Bureau, Urban Area Facts
(Mar. 30, 2021), https://www.census.gov/programs-surveys/
geography/guidance/geo-areas/urban-rural/ua-facts.html.)
Modern life in these communities requires different kinds
of regulation. Some, perhaps many, forms of regulation require access to private property (for government officials or
others) for different reasons and for varying periods of time.
Most such temporary-entry regulations do not go “too far.”
And it is impractical to compensate every property owner
for any brief use of their land. As we have frequently said,
“[g]overnment hardly could go on if to some extent values
incident to property could not be diminished without paying
for every such change in the general law.” Pennsylvania
Coal Co., 260 U. S., at 413; see also, e.g., Murr v. Wisconsin,
582 U. S. ___, ___–___ (2017) (slip op., at 8–9) (same);
Lingle, 544 U. S., at 538 (same); Tahoe-Sierra Preservation
Council, Inc. v. Tahoe Regional Planning Agency, 535 U. S.
302, 335 (2002) (same); Dolan v. City of Tigard, 512 U. S.
374, 384–385 (1994) (same); Lucas v. South Carolina
Coastal Council, 505 U. S. 1003, 1018 (1992) (same); Andrus v. Allard, 444 U. S. 51, 65 (1979) (same); Penn Central,
438 U. S, at 124 (same). Thus, the law has not, and should
not, convert all temporary-access-permitting regulations
into per se takings automatically requiring compensation.
See, e.g., Hodel v. Irving, 481 U. S. 704, 713 (1987) (“This
Court has held that the Government has considerable latitude in regulating property rights in ways that may adversely affect the owners”).
Consider the large numbers of ordinary regulations in a
host of different fields that, for a variety of purposes, permit
temporary entry onto (or an “invasion of ”) a property
owner’s land. They include activities ranging from examination of food products to inspections for compliance with
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preschool licensing requirements. See, e.g., 29 U. S. C.
§657(a) (authorizing inspections and investigations of
“any . . . workplace or environment where work is performed” during “regular working hours and at other reasonable times”); 21 U. S. C. §606(a) (authorizing “examination
and inspection of all meat food products . . . at all times, by
day or night”); 42 U. S. C. §5413(b) (authorizing inspections
anywhere “manufactured homes are manufactured, stored,
or held for sale” at “reasonable times and without advance
notice”); Miss. Code Ann. §49–27–63 (2012) (authorizing inspections of “coastal wetlands” “from time to time”); Mich.
Comp. Laws §208.1435(5) (2010) (authorizing inspections of
any “historic resource” “at any time during the rehabilitation process”); Mont. Code Ann. §81–22–304 (2019) (granting a “right of entry . . . [into] any premises where dairy
products . . . are produced, manufactured, [or] sold” “during
normal business hours”); Neb. Rev. Stat. §43–1303(5)
(2016) (authorizing visitation of “foster care facilities in order to ascertain whether the individual physical, psychological, and sociological needs of each foster child are being
met”); Va. Code Ann. §22.1–289.032(C)(8) (Cum. Supp.
2020) (authorizing “annual inspection” of “preschool programs of accredited private schools”); Cincinnati, Ohio, Municipal Code §603–1 (2021) (authorizing entry “at any time”
for any place in which “animals are slaughtered”); Dallas,
Tex., Code of Ordinance §33–5(a) (2021) (authorizing inspection of “assisted living facilit[ies]” “at reasonable
times”); 6 N. Y. Rules & Regs. §360.7 (Supp. 2020) (authorizing inspection of solid waste management facilities “at all
reasonable times, locations, whether announced or unannounced”); see also Boise Cascade Corp. v. United States,
296 F. 3d 1339, 1352 (CA Fed. 2002) (affirming an injunction requiring property owner to allow Government agents
to enter its property to conduct owl surveys); Brief for Respondents 43–44, 46 (collecting similar regulations); App.
to Brief for Local Governments as Amici Curiae 1–13
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(same); Brief for Virginia et al. as Amici Curiae 3–6 (same).
The majority tries to deal with the adverse impact of
treating these, and other, temporary invasions as if they
were per se physical takings by creating a series of exceptions from its per se rule. It says: (1) “Isolated physical invasions, not undertaken pursuant to a granted right of access, are properly assessed as individual torts rather than
appropriations of a property right.” Ante, at 17. It also
would except from its per se rule (2) government access that
is “consistent with longstanding background restrictions on
property rights,” including “traditional common law privileges to access private property.” Ante, at 18–19. And it
adds that (3) “the government may require property owners
to cede a right of access as a condition of receiving certain
benefits, without causing a taking.” Ante, at 19. How well
will this new system work? I suspect that the majority has
substituted a new, complex legal scheme for a comparatively simpler old one.
As to the first exception, what will count as “isolated”?
How is an “isolated physical invasion” different from a
“temporary” invasion, sufficient under present law to invoke Penn Central? And where should one draw the line
between trespass and takings? Imagine a school bus that
stops to allow public school children to picnic on private
land. Do three stops a year place the stops outside the exception? One stop every week? Buses from one school?
From every school? Under current law a court would know
what question to ask. The stops are temporary; no one assumes a permanent right to stop; thus the court will ask
whether the school district has gone “too far.” Under the
majority’s approach, the court must answer a new question
(apparently about what counts as “isolated”).
As to the second exception, a court must focus on “traditional common law privileges to access private property.”
Just what are they? We have said before that the govern-
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ment can, without paying compensation, impose a limitation on land that “inhere[s] in the title itself, in the restrictions that background principles of the State’s law of
property and nuisance already place upon land ownership.”
Lucas, 505 U. S., at 1029. But we defined a very narrow set
of such background principles. See ibid., and n. 16 (abatement of nuisances and cases of “ ‘actual necessity’ ” or “to
forestall other grave threats to the lives and property of others”). To these the majority adds “public or private necessity,” the enforcement of criminal law “under certain circumstances,” and reasonable searches. Ante, at 19. Do only
those exceptions that existed in, say, 1789 count? Should
courts apply those privileges as they existed at that time,
when there were no union organizers? Or do we bring some
exceptions (but not others) up to date, e.g., a necessity exception for preserving animal habitats?
As to the third, what is the scope of the phrase “certain
benefits”? Does it include the benefit of being able to sell
meat labeled “inspected” in interstate commerce? But see
Horne, 576 U. S., at 366 (concluding that “[s]elling produce
in interstate commerce” is “not a special governmental benefit”). What about the benefit of having electricity? Of sewage collection? Of internet accessibility? Myriad regulatory
schemes based on just these sorts of benefits depend upon
intermittent, temporary government entry onto private
property.
Labor peace (brought about through union organizing) is
one such benefit, at least in the view of elected representatives. They wrote laws that led to rules governing the organizing of agricultural workers. Many of them may well
have believed that union organizing brings with it “benefits,” including community health and educational benefits,
higher standards of living, and (as I just said) labor peace.
See, e.g., 1975 Cal. Stats. ch. 1, §1 (stating that the purpose
of the Agricultural Labor Relations Act was to “ensure
peace in the agricultural fields by guaranteeing justice for

16

CEDAR POINT NURSERY v. HASSID
BREYER, J., dissenting

all agricultural workers and stability in labor relations”). A
landowner, of course, may deny the existence of these benefits, but a landowner might do the same were a regulatory
statute to permit brief access to verify proper preservation
of wetlands or the habitat enjoyed by an endangered species
or, for that matter, the safety of inspected meat. So, if a
regulation authorizing temporary access for purposes of organizing agricultural workers falls outside of the Court’s
exceptions and is a per se taking, then to what other forms
of regulation does the Court’s per se conclusion also apply?
II
Finally, I touch briefly on remedies, which the majority
does not address. The Takings Clause prohibits the Government from taking private property for public use without “just compensation.” U. S. Const., Amdt. 5. But the
employers do not seek compensation. They seek only injunctive and declaratory relief. Indeed, they did not allege
any damages. See App. to Pet. for Cert. G–16 to G–17. On
remand, California should have the choice of foreclosing injunctive relief by providing compensation. See, e.g., Knick
v. Township of Scott, 588 U. S. __, __ (2019) (slip op., at 23)
(“As long as just compensation remedies are available—as
they have been for nearly 150 years—injunctive relief will
be foreclosed”).
*
*
*
I recognize that the Court’s prior cases in this area are
not easy to apply. Moreover, words such as “temporary,”
“permanent,” or “too far” do not define themselves. But I do
not believe that the Court has made matters clearer or better. Rather than adopt a new broad rule and indeterminate
exceptions, I would stick with the approach that I believe
the Court’s case law sets forth. “Better the devil we
know . . . .” A right of access such as the right at issue here, a
nonpermanent right, is not automatically a “taking.” It is
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a regulation that falls within the scope of Penn Central. Because the Court takes a different view, I respectfully dissent.

